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PREFACE 


“This elena: of Decisions of the Det of ie Theshiog covers’ = 


fo oe the period from J anuary 1, -1958,.to December 31, 1958, It pore 
«the most important administrative: decisions and legal: opinions that” 
- oe were rendered by officials of the Department during the period. 


~The Honorable Fred A. ‘Seaton servedas Secretary of the iievion. : 


: = - during the period covered by this volume; Messrs. O. Hatfield Chilson : 
and Elmer F. Bennett served suotecively: as Under Secretary; Messrs. 


* Fred G. Aandahl, Roger C. Ernst, Royce A. Hardy, and “Ross L. i - 


on _ Leffler served as Assistant Secretaries of the Interior; Mr. D. Otis. . " 
.. Beasley served as Administrative Assistant Seeretary ; ; and. Messrs.’ 
. Elmer F. Bennett and George W. Abbott* served. successively as 


he 7 71988.: 


"Solicitor of the Department of the Interior. Mr: Ediaund T. Fritz 
_ “served. as Acting Solicitor from September 21, 1958, to October 16, o 


This _— ‘ail be cited within the Department of the Interior 4 ‘as- — 


2, 4 up . DS 





ee » Secretary of the Interior. ceant 


*Mr. George W. Abbott was, appointed Sollettor on October. 13 1058, and this: volume. ei ee 
ds joanne wees his Girection: - . icons he eee OESA 


















"EDITORIAL W VOTES 


ee United 8 igi Ye Repel Foster et ‘al, “Aero. (Ja an. 8 1988); Pp 1 | a : os 


~ Suit against’ the Secretary. in: ‘this’ Gabe was filed in ‘the | United ‘States. 
etear “District Court. for: the District: of. ‘Columbia. Bverett. Foster et al, ‘Vv. Pred. 
A: Seaton, Secretary of the Interior, Civil No..344-58: ee oe 






On December 5, 1958, defendant's motion for. ‘summary jadément was. ee ue 


ae a granted. The plaintiffs appealed and the. case is now pending in the United _ 
-. States. Court of. Appeals for “the District of Columbia. Circuit, No. 14, 953. 


aon Mu CGN, Guardian, rine i. Garigan, 2 A-27528 (Jan. § 20, 


1958), p. 88. 





Suit against the Secretary in this case » has been filed in thé ‘United States - cae a 


* District Court for the District of Columbia. Salvatore M egna,. ete. V Fred 


ear Ae Seaton, Seer etary of the Interior, Civil No. 468-58, eee =e pou ap hes Rs . Oe 
ar a Krueger, Vaughan 2 B. renee A-27522, 2 (Apr 3 30, » 3058), 


“Pp. 185. 





“Suit. agaivat the Secretary in this case stds’ been filed in the United States i pe , 


. District Court. for the District. of Columbia. Maw L. Erueger. V5 Pred 
7A, Seaton, Secretary of the Interior, Civil No. 3106-58, | 


1s On June 22, 1959, the action was terminated by the mse by. the plaintit | eo 


of a stipulation of. dismissal without prej judice. 


98,1958), p. 245. . 


ae — 2 Union Oil Company of hat Ramon P. Colvert, A 582 ae 


Suit against the. ere in this case has Beart filed in ‘the United eee s : soe 


District Court for the District of Columbia. Union Oil. Company ane Oak. fea 


fornia v. Fred. A. Seaton, Secretary. of the Interior, Civil No. 8042-58. 


8 enry 8. uv organ et al, A-27529 (Aug. 27, 1958), Pp. 369. 


Suit against the Secretary in this case has been filed in the. United States 





. District Court: for the District of Columbia. - Henry 8. M organ ¥.. Fred. A. “ oo Fe eS 


a Be Seaton, Seeretary of the I nterior, Civil No. 8248-58.- 


Ss rate MeNeil et al., A-27439 (Nov. 19, 1987), 64 L.D., p. 428. 


Suit against the Secretary in: this case -was filed in the United States”. ¢ ae oS 


we a Seon of the Interior, Civil No. 648-58.. 


ae : District Court for the District of Columbia. “Wade M oN eil ve ‘Fred A, Seaton, a ee 


fi oe. On June 5, 1959, defendant’s: motion for ininaby di saeical was -gratited. ot ie oe 
Oe “The plaintiff appealed and the case is. now. pending in the United States oc 


oe of f Appeals, for. the District of Columbia Circuit, ‘No. 15, ae 


' "Page: 109—Last paragraph, line 5, Rougiiton v. etn 101 F, 24 848, should a eee 


. read 101 F, 24 248. 


Page 109—Last paragraph, line 9, affirmed 283 US. 85, ‘should read 1 258 a 


U.S. 414. 


Page 181—~Antepenultimate paragraph, line 8, act of August 20, 1935, should) 
ee read August 30; line 10, act of August 20, ‘should: read, act of : ee a 


~ August 26. 


Page 237—Last line of penultimate paragraph, 161, ae) co). (supra), should 


e = - read 161. 6(e) (5) (Supp.) on ee 
"Page 351—The word like i in the 4th line of text, should read that, 
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- McDonald, Roy 
ruled, 87 L.D. 285. 


overruled,. 380. LD. 616. 
B99.) 

, McFadden et al. v. Mountain View Min- 
ing: and Milling: Co. (26 L.D. 580) 5 ; 
vacated, 27 L.D. 358. 

McGee, Edward D. (17 LD, 285) ; over- 
ruled, 29 L.D. 166. 
McGrann, Owen fhe 10) 5 overruled, 
a 24 TD. 502. | 
Soe McGregor, Carl ( 37. LD: 698) 5 
ruled, 38 L.D. 148. 


(See 35 L -D. 


~ over- 


ees criticized | and distinguished, 56. LD. 


as  eMeKittriei Ow ‘Co. v. ‘Southern Pacific 
so “far as” in conflict, 40 LD. 528. 
Bee 2LD. alt, ). ; 























ae “Masten, H. C.: (22 L.D. 837 )3 overrated, | oh aaa" 
be 7 “Mee . Hughart et al. (23 LD: 458) ; anak, 


. | Mather et al: ”. . Hackley's Heirs. a5] 


re . Maxwell and Sangre-de. Cristo ‘Land|_ 


(34° L.D. mad over- 7 


/ *M[cDonogh School Fund (11. L.D..378),; | 


McKernan. oe Bailey as. LD. 08) ? Monster Lode (35:L.D. 498); overruled Pe) 


|. so far as in conflict, 55. LD. 348. . te te? 
Moore, Charles Ae a7e) L. D- 204) 5 -over- - Na ae 
Re. R. Co. (87 LD. 243) ; overruled |. : m ong 





“AND ) MODIFIED. CASES — ) 


MeMicken, Herbert, et. a “do LD. ‘97; 1; - . E 
Ge L.D. 98); : distinguished, 5S ID. = 


257, 260. 


overruled, 36 L.D. 26. 


- vacated, 28 L.D. 209. ‘In effect rein- 


41 L.D.119. | (See 43 L.D.196.) 


jeg Mercer V. Buford. Townsite (35° LD. | ies 


- 119); overruled, 35 LiD. 649. 


Meyer, | Peter (6 LD. a ; ‘modified, i: 


12 LD. 436. 

Meyer v. Brown. (15 L.D. 307). 
39 LD. 162, 225.) | : 

Midland Oilfields Co. ° (50 LD: 620) ; ie 
"overruled so far as in conflict, 54 ID. — : 
871, : 

Miller, D. (60 ‘ED. 161) ; overruled in 
. part, 62 LD. 210. 


(See 


“Miller,. edwin: J: oe LD." ALL); : over chap sk 


ruled, 43 L.D. 181. 


7 | Miller ». Sebastian (19 L.D. 288) ; over-. : 


ruled, 26 L.D. 448. 
Milner and North’ Side RR. Co. (36 
LD: 488) 5 everruled, 40 LD. 187." 


Milton et al. v. Lamb (22 L:D. 339) 5 is 

overruled, 25 L.D. 550. : eg a 

Milwaukee, Lake Shore and Western" ee 
Ry. Co. (12, L.D. OY overruled, 29.000: 


“L.D. 112, 


Miner v. Mariott et al. (2 LD. 709) 5 oe 


modified, 28 L. D. 224, 
‘Minnesota and” Ontario Bridge Com-- : 


pany (30 L.D. 77); no > Acnger fol. a 


~ lowed, 50 LD. 359. 


fad *Mitchell. v. Brown’ (3 LD. 65); over- = : 


an  McHarry | vw. Stewart. (9 “LD: eagle muled AED 288 


Monitor’ ‘Lode ( 18 LD. . 958) overruled, 1 os i 


520.) 


25 L.D. 495. 


ruled, 27 L.D. 482. . 


| Morgan ». Craig (10 ¢ ©. c 10.2 284); yiover 
-, | ruled; 5 B.D. 803, - ae 





: stated, 44 L.D. 414, 487 ; 46 L.D. 434; a ae | 
7 | 48 L.D. 195, 346, 348: 49 L.D. 660. ee 
Maughan, George W. qd D. 5) 5 j over *Meeboer Vv. Heirs: of Schut . (35. LD. : 


885) ; overruled so far as in conflict, a: — 


_ (See 43 LD. | a “yt 





i oh ‘Morgan: v. Rowland. (ar L D. 20) 5 over- 


“Mountain Chief Nos. 8 
‘Claims: (36 LD. 100) ; overruled in 


| eee Newton, Walter (22. LD. 822); modi- ee 
| hoe Olson v. Traver etal. | (26 LD: 350, i 


fe " 191) 3° modified, (22° LL.D. 294 ; 





= Ae a TABLE, or OVERRULED 


“ruled; 37 L.D. 618.- 


: Mortis ». Hing (36 LD. 450) 5 vacated, | 


87 L.D:'382.. 


- ee, ‘Morrison, Charles. S.. 36: LD. 126) * > 


‘modified, 36 L.D. 319. ° 


oe . Morrow et al. v. State of Orégone et al. 


» (82 L.D. 54); : modified: 33. LD. 101. 


Moses, Zelmer R. (36 LD. 413) 5 over- 


_ ruled, 44 L.D. 570. ; 
and 9 Lode | 


part, 36 L.D. 551. 


fae i Mt. Whitney Military Reservation (40 


~L.D..815). ‘(See 43 L.D. 83.) 


~ aatter, Ernest (46 L.D. 248) ; ; over: | 


ae bad Northern Pacific RR. Co. De “Miller. a re oe, 
te Muller, Hsberne K. (89 LD. 72) ; ‘modi: | 


"ruled, 48 L.D. 168. 


_ fied, 39 L.D. 360. 


ee ; Mulnix, Philip, Heirs of ce L. D. 381) 


overruled, 43, ae D. 532. 


es Nebraska, “State of (8LD. 124) ; ovér- 


ruled, 28 L. D, 358. 


Nebraska, State ‘of. v. Dorrington (2 


CLL. 647 Bae overruled, 26. LD. 128. 


ia Neilsen Ve Central. Pacific R. R. Co, et | 


al. (26: LD. vane : “modified, 30 LD. 


ae Se Newbanks v. _ Thompson (22 LD. 490) : 


veverruled, 29 L. D. 108." 


: me ‘Newlon, Robert C., (41 LD. 421) : over- 
a. ruled. SO’ far as in conflict, csi LD., 


364. oa 


New. a State of (46 LD. 217) : 

 * overruled, 48 L.D. 98. °° 
aa New: Mexico, State of (49 L.D. Bid) a) es 
eee ‘0’Donnéll, ‘Thomas J 


overruled, 54 I. D. 159. 


. fied, 25 L.D. 188. 


ae « "Nair York Lode ag Mill. Site (5 LD. 


518); 5 overruled, 27 L.D. 373. - 


ae - tNickel, “John R.- 9 LD. 388); over- 
a ‘ruled, 41. L-D. 129. 


: » (See 42 LD. 
“B18. yo -* 3 
~ Northern 


Pacific. RR. Co. (20. LD. 


ruled SO far as in “conflict, 20 L.D. 


“over- 





AND: ‘MODIFIED, CASES: 


XXXII ee: ue 





Northern Pacific RR. Co. (2 i. D. 412; oe " ia 


28 L.D. 2043.25 L.D. 501).; overruled, 


5B: LD. 242. (See 26° LD. 


(2655.88 


“LD. 426; 44 LD. 218; 177 U.S. 485) 


196. (See 52 L.D. 58.) 


Norther Pacific Ry. Co. (48L:D.578) 3.0 00 
overruled so farasin conflict, 51 L. D.. fe eee 


| orthorn Pacific R.R. Co. wD. pone ; Pe ae: 


(7 LD. 288) ; modified, 18. L.D. 224.2 0 
| Northern Pacific R.R. Co. v. Burns. oe 


LD. 21) ; overruled, 20 L.D. 191... 


Northern Pacific. RR. Co. v ‘Loomis seen - mi 


464, 


(21 L.D. 395); overruled, a he LD. So 


‘Northern Pacific J RR. Co. . Seon ee 


“L.D. 174. 


et al. AIT LD. 545) : overruled, 28 


L.D. 100) ; overr uled. so far as in con- oS ae 


‘flict, 16 L.D. 229. 


Northern: ‘Pacific. RR. Co. v. ‘Siemon aed oe 
- (28 ZL, D. 126); overruled. SO far as ins: pees 


conflict, 29 L.D. 550. 


Northern Pacific R.R. | Co. :v. ‘gyimous ae oe 


(22 L.D. 686) ; overruled, 28 L.D: 95.0». ” a 


Northern Pacific R.R. Co. ». Urquhart - es 
(8 L.D. 365)’; overruled, 28.E.D. 126... 


| Northern Pacific R. R, Co. v.. Walters - - ue “ Es 
et al. (13-L.D. 280); overruled so’far ee 
— asin conflict, 49 L: D. 391. ee as 





t. D. 58) ; : “overruled, 12 LD. 127. 


57 LD. 213, 


. ‘ruled, 6LD. 750. 


overruled, 35 L.D. ai. 


Nunez, Roman C. and Serapio (56 1. oe ea 
B68) ; overruled “SO far as in. coniliet, nie ee 


| Nyman ®. St. Paul, ‘Minneapolis, ona , ee 
-. Manitoba Ry. Co.. 6 LD. 396) ; O9eR ERS 


(28 Ti: Dp: By 5 : ne ee - 


3628). ; overruled so far as in conflict, ne ad : 


(29 LD. 480; 30 L.D. baa 


Opinion A. AL Gg. (35° L.D; 2) 5 vas" oe 


| cated, 36 L.D. 342. 


| Opinions of Solicitor, “September 15, es 


_ 1914, . and. February. px 1915; . over- ‘i ears ce x 


_ May Caramony). 
15-156.) care, 


ruled, September 9, 1919 (D. 43085, = 
(See 58 LD. 149, 








ae XXIV, TABLE OF. “OVERRULED 
2 - : Opinion of ‘Solicitor, “Octéber: 31, 4917 
“CD, 40462).; overruled’ so far as in- 

ee ener ~ consistent, 58 1D. 85, 92, 96.. 
shy ee Opinion of Solicitor, February a 1919 
ee Dy 44083) ; overruled, “November 4, 
1921 as 6397). (See 58 LD. 158, 

Se eo ye ee 

ae ae Opititon of Solicitor, A‘aigait 8, 1933 CM. 


27499) ; : overruled SO far as in con-| | | te 
| Paul 7, Wiseman (21 LD. 12); ; overs see 


OS” filet, 54 LD. 402, 
ee Opinion of. Solieitor, June 15, 1934. (54 
oe JL fod BDy 517) ; overruled 1 in part, Feb. 11, 
1957 (M. $6410). 


ED. 424); : overruled in ‘Part, sad LD. 
eee 568, BOT. 
ine Opinion of Acting: ‘Solicitor, June 6, 


ee 8 aint. 60 I.D. 383. . oe 
i ae Opinion of Acting Solicitor, ‘duly 30, 
1942; overruled so far as in conflict, 
nS ne 5S LD. 331. (See 59 I.D. 346, 350.) 
eee ane Opinion of Solicitor, August 81, 1948 
oe ee nee €:° 33188) ; distinguished, 58 ‘LD. 
et ee ae (ry) ea 
ae Opinion of Solicitor, May 2,. 1944 (58 
- LD, 680) ; distinguished, 64 LD. 141. 








CM, 85093) + > (overruled | in- ner, 64 
ee © oe 
Pe Opinion of Solieitor, Fan: 19, 1956 at 


es sistent, 64 LD. 58. 





oi “816. 

ns, Opinion of Solicitor, July 9, 1957, (Me 
86442); withdrawn and superseded, 
(LD. 886, 388. 7 


— Oregon and - California RR. Co. wv. 
- Puckett (39 LL.D. 710813 .. modified, 58 
LD. 264, | ; 





Co. v. Hart. (17 L.D. oe ‘overruled, 

Sead 18 L.D. 543, eG 
ae “oven et al. ®. State of California (22 
LD. 369) ; overruled, 38 LD. 253. 





| os Bace v: - Carstarphen et ‘al. (50 Lp. 
| 2) distinguished, 61 Lb. 459. | 











no Bes “Opinion of Solicitor, May 8, 1940 (T | 


1941; overruled so far as Inconsist- e 


. P ; Opinion. of. Solicitor, March 28, 1949 | : 


_ 86378); overruled to extent incon- | 


- Opinion ‘of Solicitor, June 4, 1957 (ML. | 
86443) ; > _ overruled in part, ‘65 L D. - 


- Popple, James | (2 Ti D. 483); 


ey - Oregon ‘Goagal Military’ aracen Road | 





‘AND. ‘MODIFIED “CASES. 


Pocitie Slope 1 Lode. (a2 LD. ). 686) ; -over- ee : 
ruled so far as in conflict, 25 LD. oes 


«#18, 


Papina 'o; Alaataon a BLP. 1); poe 


modified, 5 L.D. 256. - 


Patterson, Charles. E. e LD. 260) 


- modified, 6 L.D. 284, 624. 


| Paul Jones Lode (28 L.D. 120) ; modl- 


fied, 31. L.D, 359. 


ruled, 27 L.D. 522... 


Pecos Irrigation and ‘Tepeovement: Oo. te | oe 
(15 L.D.. 470) ; _ overruled, 18 LD. _— 


168, 268. 


| cated, 43 LD. 66. 


Perry v. Central Pacific RR. Co. (39. aah - 
&L.D. 5): = overruled So far as in con- a ats 


flict, 47 L.D. 304. - 


| Phebus, Clayton (48 L.D. 428) ; . ‘over- a c. 


ruled so far. as in conflict, 50. LD. _ 
281. | : 


Phelps, W. L. (8 C.L.O. 189):3 over- [ 
ruled, 2L:D. 854. °° | ee 
Phillips, Alonzo (2 L. D. ae) 5 : “over- an 


ruled, 15 L.D. 404, oe 
Phillips . Breazeale’ 'S. Heirs (a9 L D. 
573) ; overruled, 39.L.D. 93. - ast 


ruled, 43 L.D. BT4, 


| Pierce, Lewis W. (18 LD. 828); ya 
- eated, 58 I.D: 447; overruled so far * 


as in conflict, 59 LD. 416, 422. 


| Pietkiewicz et al. v. Richmond (29 L. D. c oe 


195) ; overruled, 37. L. D, 145. 


| Pike’ s Peak Lode (10 L.D. 200).; over: ca 


ruled in part, 20 L.D. 204. . 


| Pike's Peak Lode (14 LD. aD; overs 


ruled, 20 L. D. 204. 


ruled, 13 L.D. 588... 


| Powell, D- ©. (6 LD. 302) 5 modified, a ae 


15 L. D. ATT. 
-Christ. C., 


| Premo, George (9 L.D. ee 
LD. 162, 225.) | 


_.| Prescott, Henrietta P. (46 LD. 486) ; —_ 


overruled, ‘51. WE D. 287. 


Pringle, Wesley. (18 LD. 519); . 5 oe: | ae 


 Tuled, 29 L.D. 599... 


My BES 


: Y ns 2 F 








Pennock, Belle L.. (42 L.D. 815); oe va _ 1 ‘ i 


Pieper, Agnes C. (35 L.D. 459) wm over- oe i 


‘over. ; a ee 7 





and. ‘William. ©. Cr aees 
‘Braasch (48 LD. 448): overruled. 
so far as in conflict, 60 ID. ‘417, 419, fe 
e See: 39° sa 






2S 7) -versed, 21 LD. 404, a 
- _ Rebel Lode (12, L.D.' 688) 5 overruled, 


moe Robinson, “Stella - Ga 


- TABLE 


— Provensal, Victor. oe 80. LD: 616) ; 
“overruled, 85. L.D. 399... - 


Se - : Prue, Widow of. Emanuel (a L. D. 438) 5 : 


vacated, 33. L. D. 409. 


Pugh, FM, et al. (14 LD: 274) 53m 


co. @ffect.: vacated, 232 U.S. 452, - - 
ae ‘Puyallup: Allotments. (20 ‘LD. 11) ; : 
ue modified, 29 L.D. - 628... See 


; i ‘Ramsey, Gecrie L. Heirs of Hawin C. | 
> Philbrick. (A. 16060), August 6, 1931, | 


unreported ; recalled and macateds 58 
I.D. 272, 275, 290. | 


Rancho Alisal a LD. 113) overruled, : ae ae a 
< Paul, Minneapolis. and, Manitoba Ry. 2 


5.L.D. 820. 


: : Rankin, James: D., et aie mm LD. a); ral 


A ‘overruled, 35. LD. oo. 
- Rankin, John M.: (20. LD. 


20 L.D. 204; 48 LD. 523. 


i. = Reed ». Buffington (7 L.D. 154) ; cover- |- 
Se. (See 9 L.D. 360.) 
oe - Regione Me ‘Rosseler- coe ‘LD. ways . beg 


ruled, 8 L.D. 110.. 


cated, 40 L.D. ‘420. . 


LD. 44); ‘overruled, 387 L.D. 250. 


: Rico Town’ Site & L. D. 556) ; : modified, i 


5 LD. 256. 


2 Rte Verde Canal Co. (26 LD. 881) a] 


vacated, 27 L.D, 421, 


oe : Roberts %. Oregon. Central “Military | 


Road Co. (19° L.D. BBE) Y : coveriuled, | 
B1LD.174.00 0 | 
a2 LD. 43) D5 
overruled, 13 L.D. ale eee | 
~ Rogers, ‘Fred B 
cated, 53: LD. 649. 


cae - Rogers; Horace B. (10 LD. 29)5 over 


. ruled, 14 L.D. 321. . 


a Borers ». Atlantic &. ‘Pacifie RR. Co. 


(6 LD. 565) ; overruled os far as wee Sipeten 


conflict, 8 L.D. 165. 


: gets Vv. ‘Lukens’ (6 LD. 4); over- 


ruled, 8 LD. 110. 


| 82); ne overruled. so far. as in Soe 
Sd LD. 284. . 





“OF. OVERRULED AND ‘MODIFIED: D CASES =X 


Roth, Gottlieb (wor LD. 198) ; , modified, ed, 


. *St. Paul, 


212) 5 : 1 


_| Shale Oil Companys 


(a0 LD. 825) 5 va~ 


ae (See 9 L.D, 360.) z 
: Romero: UV. “Widow of Knox: (48. E.D. 









Sasa) ye 


50 L.D. 197. 


|) Rona Rider: ‘and Other ode: Olattis ee 
“(41 L.D, 242, 255) ; vacated, 42 EE: Senor 


584. 


St. Clair, “Frank (we LD. 591) pe : 


fied, 53 I. D. 194. 


LD. 354. (See 82 L.D. 2h) 


St. Paul, Minneapolis and ‘Manitoba ee ie 
Ry. Co. v, Hagen 20LD. 249) 5 _over- . Ss 


ruled, 25 L. D. 86. 


‘Co, v. Fogelberg (291 L:D, 291) 5 va- A 
cated, 30 L.D, 191.. ; 


Salsberry, Carroll (a7 LD. 170) ; overs [ ae 


ruled, 39 L.D. 98. 


‘Sangre. de Cristo aaa ee Tang 2", 
Grants (46 L.D. 301) 5 ‘modified, ar ne 


LD, 88. 


_L,.D..173). (See 32. L.D. 128.) . 


| *Sayles, Henry P. (2 L.D. 88) 3 modi oe 
(See. 37 L.D:.380.): 05 
'. | Schweitzer v. Hilliard et al. (19. LD." os 
: 294) ; overruled SO. far. as in conflict, a 


fied, 6. L.D,, 797. . 


. 26 L.D- 639. 


‘| Serrano v. Southern Pasifie: BR. 06. es 
(6 C.L.0, 98) ; overruled, 11.D..380. 0 
Serry, Jobn J. (27 I.D. 830) 3, . covers ae 

ruled: so far. as in conflict, 59 ee earn: 


‘416, 422. . 


“ruled, 15 L.D. 424. 


_| Shineberger, Joseph. ( 8 LD. 281) over gee 


“ruled, 9 L.D. 202.. 


Silver Queen Lode as L D. 186) over- - eke 


ruled; 57. LD. 68. . 


_ | Simpson; ‘Lawrence W. (35. LD. 899, . 


609) ; modified, 36 L.D. 205. 2 es 
‘Ross : ae LD. 084) - ‘moat 
fied, 4 LD. 152, Bos 


‘Smead Me. Southern: Pacific RR a ee. 
(21 L.D. 482) 5. vacated, 29 L.D.. 135. ee 
Snook, Noah A., et al. (41.L.D..428);.0° 0 | 
overruled. so far as in.  goniilet, 48 coe 


LD. (364. 


Minneapolis. ‘and: Manitoba - ) a i 
Ry. Co. (8 L.D, 255); modified, 180° 


Santa Fe Pacific R. R. Co. We. 6: Peterson” Se 

- (89 L.D. 442) ; overruled, 41 1.D,3838. 0 5 
Pre ag : Satisfaction Extension. Mill Site. (i oe 
Reid, Bettie H, ‘Lueille H, Pipkin (61 | soci ae 
Boe ED) overruled, 61 LD. 355. 
a aret Rialto No. 2 Placer Mining Claim (34| 








Shanley v. Moran. qi LD. 162); } over ce cane 





ae a : Southern 
+ Southern Pacifie RR, Co. (38 L.D. 89); 
i. - ‘recalled, 33°L.D. 528. - : 7 
Se ere Southern. Pacific RR. Co. v. Bruns (Bt. 


ae © south Star Lode (17 L.D. 280) ; over- 


ae. S - Standard Shales Products Co. (52 LD. ; | 
eect *Stevenson, Heirs of. -v. Cunningham Pe ae 

Ys = (82 L.D, 650); overruled so farasin 
oe ei of California (ad LD. 258) va {See 43 LD. Mote 

Oo 4 gated, 28 L.D..280, 20 . : 

eles State of California’ (15 L.D- 10) over 


| State of California (82 ED. 846); va-|__ 


ceed State of. California v. Pierce (8 0.1.0. 


os > Bia of California v. Smith (5 L.D. 
-543)3 ere sO far a as in conflict, ad 


aoe oT 


. ‘Southern Pacific RR. ‘Go. 


] o ‘Spaulding v. Northern Pacific R-R: Oo. 
= oo Spencer, James (6 L.D. 217) ; modified, 


a f Spruill, Lelia May. (50 L.D. 549); ; over- 


oe "State. of California: (44. 


“TABLE OF: OVERRULED 
_ Sort VD. Bere’ (40 L, D. 250) overruled, 
; 42: LD: (5ST. " 7 
coe ii D. 

460); reversed, 18 L.D. 275. ee a: 


Pacifie RR. Co. 
281) ; recalled, 82 L.D. Ba. 


(8 LD.) 


‘LD. 272); ‘yaeated, 37 L.D: 243. 
ruled, 20. L.D. 204; 48 'L.D, 523. 
21. L.D. ‘57 3 overruled, B3EE.D, 151, 
-6 LD. Ts 8.L.D, 467. 
ruled,’ 52 E.D. 339. 


» 822) 5. overruled so far'e as in | conflict, 
531. -D: A2.. ° 


“ruled, 23, L.D, 423: 


= Stati of California ae LD. 585)" ve: | oe 
vets a Stirling,. Lillie: B.. (89 LD. 346) ; over> <- 
a ‘State of California (22 L. 28); overs are 7 


‘cated, 28: L.D. 57. 
ruled, 82.L.D. 34.- 


" eated, 50 L.D. 628, . as 37 L. D. oe 


and 46 L.D. 396. De 
~ overrtiled, 48 L.D. 98. 
overruled, 48 L.D. 98. 
LD. 359) : ‘overruled, 31 L.D. 335: 


“8 ).; modified, 2 ED. 854... 


18 L.D. 348. 


ee “state ‘of Colorado’ (a LD. 490); :: over-| 
\.- Tuled, 9 LD. 408,00 
aie “State ‘of Florida az LD, 355) ; 7 

"4. yérsed, 19 L.D. 76. ‘ : 
(0. State of Florida (47 LD. 92, 98) 3] 

ate 80 far.as. in conflict, 51 Ts : es 
: ‘| sweeten. WD, Stevenson : @ BLE. 42) : eee 
" overnuled 50 far asin conflict, 8 L. D. re 


D. 291. 


“State of Louisiana. (8 EB. D. 126) moai-| 


- fied, 9 LD. 157. 


468) a 








AND “MODINIED.. CASES os: 


tBtate-o of ‘Louisiana (a LD: 231) Sa 
 eated, 26 L.D. 5. or, 
State» ‘of ioeictena ar L. D: 366) ; fey 

“overruled ‘80. far as in conflict, ‘BL pe 


~ L.D. 291. 


State of Louisiana. (48 LD. 201) ; oe ' ‘ . 
a ruled So far as in conflict, BL: LD, oa - % 


291. 


ruled; 28-L,.D- 358. 


State of Nebraska | - Dorrington - (2 Poe 
COLL, 467); overruled So: far: as: oe a 


conflict, 26 L.D. 123. ; 3 i: 
State of New Mexico (46 LD. 21); pee 
overruled, 48 L.D, 98 | < 


State of New Mexico (49 LD. BM) ie 


overruled, 54 I.D. 159." 


| State of Utah (45 L, D. BBA) 5 : overrated, a : 


48 L.D. 98. 


conflict; a iene 119... 
-196.): : 


. | Stewart « Bet al. D , Rees et aN (n. LD. om E 
. 446) ; overruled so. for as in. conflict, pare 


29 Es D. 401, 


ruled, 46 DL. D. 110. 


Stockley, Thomas J, (44 LD. 178, 4 180) 42s 
(See 49 L.D. Des ; 


vacated, 260 Us: S. 582. 
460, 461, 492.) 


aes | {| Strain, A. G. (40 L.D. 108) ; ‘overruled a 
State | of- California as LD. 118); ea 

_ = 3 | Streit Arnold (T-476 (Ir. 5 mee oe 
26, 1952, “unreported ; _ overruled,’ 62. Jas 


go -far as in confiict; 51 LD. BL 


“ED. 123. 


1 State of California v. Moccettini ast ‘Stricker, Linnie (15 L.D. 74) ; overruled 7. 


SO far. as in. conflict, 18 LD. 283. - 


‘sémny, Alfred M,, et al. (89 | I. D. 487 ) - - oe 


- vacated, 42 L.D. 566. 


Sumner v. Roberts (23° LD. 201): ee 
overruled 80 far- as. in _ conflict, a = 


LD. 173. 


Sweeney VD Northern Pacific R R. Co. _ = 
(20 LD. a overruled, 28 LD es 


“174, 


: w| egwest, Eri P.. Q@ CLO. 18): - soy 
(See, ae. LD. Sees 
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DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR | 


UNITED STATES: v. EVERETT FOSTER ED AL. 
27421 ee ‘Decided J anuary 8, 1958 


b 7 Mining, Claims: ‘Discovery. 


To. satisfy. the requirement. of discovery. on: a placer 1 ‘mining dain lovated for 


sand and gravel prior to July 23, 1955, it must be shown that the e deposit ee 


can be extracted, removed, and. marketed. at a pront: 


me Sp Mining Claims: Discovery—Mining Claims: Contests - 


~ When. the Government charges. that no. discovery has been made within. ao 


“mining claim on.lJand open to the operation of the mining laws, the ' . oe ms 
“= eontestee may: show that. discovery oceurred after the contest. was. initiated, ae 
'. in the. absence of a withdrawal of the land from. the oper ation of the me ey 


: : laws i in’ the interim. 


ee, ‘Mining Claims: ‘Determination of Validity—Rules of Practice: ‘Hvidence Ce 
| _ In determining whether. a mining claim is a valid claim, evidence dety imental a a 


examination of the contesiee’ Ss ‘witnesses may be considered. 


. - * Mining Claims: ‘Discovery—Mining Clainis: Contests a 


© ea . Where evidence introduced by the Government. in a contest’ brought against Og sak 
| ae validity of a mining claim tends to show that no discovery has been _ 
¥ ~made> and. where that evidence’ ‘ig. supported by evidence of the contestee’ Ss. of. 
witnesses. and ‘where. ‘the contestee hag not been able to produce convincing. a ee 
oe evidence « that a discovery has been made, the Government will prevail and pote heres 
eae 4 the claim will be declared null and void. | | : i eas, oe 


- APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


This | is an appeal to the Secretary: of the Interior ‘by. mining Pe ; | 


pies Everett: Foster and others. from a decision dated September 19, _ 


oe 1956, by. the Director of the Bureau of Land Management, ‘qvhereint 


. = ‘the Director reversed the decision of a hearing officer in holding two — 7 a 
~. -gand and gravel placer mining claims, Crocus No. 1 and Crocus No... 


eos located : on October 29, 1951, on the NEYNEY, and. SEYNEY,. ee 
ee 29, T. 22-8. Re 61 E., M. ‘D. M., Nevada, to’ be valid claims Wet oe 
- sunder the mining aw: (30. U. S.C, 4959 ed., sec. 21 e¢ seg.) ce 
» ia On: July. 10,.1958, adverse ‘procesdings were initiated against the Se a 
a claims by the United States. On October 4,°1954, the United States 
: amended: its charges: ‘against, the claims. As ‘amended, the. charges, >> 
ee each. claim; PWCRG SS ee peg “OR a 
4549898 are as 2G, 
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4, ‘That minerals have not: been: found within the limits of the ae ve & pc 


a in sufficient quantities or quality to constitute a valid. discovery. ; 
4 2. That the land is. more. valuable for residential ee business dee 7 : 
| purposes than for mining. : 0, . 
ih ae 3. That there has. been. no. ) actual | production and. sale of ‘a. 1. valuable = | 
mineral from the claim-and it has not been: shown. that a. marketable eae 
ats product exists within the. limits of the Claim. : . 


Z ; but to control. land valuable for homesites, and/or other emg ae 


_. Purposes. | 
 » & That there has hee insufficient work, done upon the claim to oot | 
- form with the ‘statutory requirements. | eae Ea 


A hearing was held on the amended see against oth: eine Pe 
By ct 3 "-Boin’ December 6 through December 10, 1954, at which the proceed- 
& “ings were. consolidated. ° ‘The: ‘Southarn Nevada. Home- Siters, Inc, | 
acting on, behalf of certain individual members of the: corporation, 
 whose-applications under the Small Tract Act. (48 U.S. C., 1952 ed., 


cc » Supp: IV,:secs.. 682a-0): conflicted with the : mining g claims, ‘was per- - . : 


mitted to intervene at the hearing. Be 
ie On March 30, 1955, the hearing ifieei: Mendoved his decision: Shold- te 
oe ing, among othe: things, that of the five charges brought against the 


oe ~ claims only the first charge was material. He held that the ques- ue - 


. tion to be determined, under: this: charge, was whether the sand and 
z gravel found on the ise could ‘be extracted, removed. and: mar- “eg 
. keted at a profit. He found that the Government had not, Stistained | 


- -_ its charge and that the. claims are valid. 


Upon review the Director held that the: hearing officer Thad! been 


a. in error in holding the third. charge to be immaterial ‘and: that, - 


: - ‘while the second and fourth charges were not ‘proper charges, ae . ae 
. dence submitted in support thereof may be colisidered as bearing on 
the good. faith of the locators in making the locations. He also held z. 


- that: since no evidence was introduced relating to the: fifth charge it- 
must. be considered to have been. abandoned at the time of the hear- 
--ing. The Director held that, the: Government having brought the 
a charges against, the validity of the. claims, it had the burden: of: prov- ee 
: a the. soar penks with sufficient evidence. to. make- a pe facie a6 


- He found. percben in. the testimony: to. show: that ie claimants” re 
a had: had the sand and: gravel-tested for‘ its quality, its depth, or its’ — 

| extent. or: that they | had done anything toward marketing the deposits . 

until after. the. land had: been: classified’ for. lease. and sale under‘the 

Small Tract: Act on. October 2, 1953, (Nevada Small ‘Tract: Classifica- 


| tion. No. 95,:18 F..R. 6413).: He: also found that the contestees had 


= - not. successfully refuted the. testimony of:a. Government: witness that 
no arse! existed for these copets and that. even’ on oo le assumption — ay 
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base 


ae that ‘there: was ancl: a uaEiee at the time of £ the een ahece. ied. a - 
been no market for. the, sand. and gravel on these claims when the land fe 
-wag classified for small tract purposes. He held that'a prospective = 
go ee market is not sufficient to validate sand and gravel claims, that there 
“must: be. a: present. actual. market value. He held that: the classifica- Vee 
tion of the Jand for. small tract purposes in and of itself withdrew dea 
‘ie the land. from. the: operation of the. mining laws, and that since it. Gai 
ae had not been. shown. that. the sand. and gravel deposits found within. ea 
the limits of the. claims, could, prior to October 2, 1953, be. removed _ ees 
and marketed at a profit the slaccifcaGien: ntteched to the land. and. a oe 
“| that: after. the. classification the contestees could not ‘perfect. their Oia 


. claims. He held further that the classification must be held to relate _ 
back to the filing of applications for small tract leases on these lands 


in order that.the incipient rights of the applicants might be protected. | 


; He found that these applications had been filed a few months after i. = 
~ the location of the claims and. that since the contestees had not shown 


that. the sand and gravel from their claims was marketable at the 
time of those filings any. showing of marketability. at the time of the 
hearing could avail the contestees noone He therefore held the 
claims to be invalid. | 
The appellants contend that the Director failed to give proper | 
weight to the findings of fact by the hearing officer ; that he erred _ 
in his evaluation of the evidence; that he committed certain proce- 
dural errors; and. that the Director erred in holding that a. prospect- 
ive market is not sufficient to validate the claims. They. contend that 


they. discovered valuable mineral deposits on the claims.in October 


1951; that. at that time there was a. present demand’ for the sand and: 
gravel as well as. such a prospective market as would justify. a. pru-. 
dent man in expending time and money in the reasonable hope of - 
developing a. paying mine; that the demand existed at the time of 
the hearing, and still exists. They state that if no discovery had ever 
been made on the. claims. the classification order of October 2, 1953, S 
would have withdrawn the land. from subsequent location and. dis- 


- govery. . They contend, however, that since they made discovery prior 
‘to that date and prior: to the filing of the small tract. applications, it = ==” 
ls unnecessary to-consider the Director’ Ss decision with respect to the ee 
- segregative effect of the small: tract applications... - ce fs 
. Under the mining laws all valuable mineral. deposits i in ihe pubis Ree ae 
~Tands of the United States : are open, to exploration and purchase and =. 
the lands 3 in which. they are found are. ‘open to occupation. and~ pur-. ee ee 


_ chase except as they may ‘have been withdrawn or reserved for other — Ts | ‘ . 
purposes and except as: other: provision may: chave been. made: for their pr 
iat disposition, (380° U. S. lon 1952 ed., sec. 22). While the lands remain) 


rs, open, and” until, other nights 1 have, attached, thereto, the higuicticss < po 
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7 - of. a qaldstis mineral deposit within ihe limits of a olan will validate. : 


~ the claim (30 U.S. C., 1952 ed., secs. 23, 85) if other’ requirements -— : 


-- of the law have. been ‘met. “In ‘onder to satisfy. the requirement. Gre 
Pg ae discovery on a placer mining claim located for sand and gravel) it 
_ must be shown that the deposit can be extracted, removed, and mar- 
oe keted ata ‘profit. This includes ‘a favorable showing as to. the ace 


| ~-eessibility of the deposit, bona (fides im development, proximity to | 

~ market, and the existence of a ‘present _ demand for the sand and. ~ 

eae yee gravel. Associate | Solicitor’s opinion M-36295 (August Ly 1955) a ag 

' _ Solicitor’s opinion, 54 L D. 294 (1988) ; aes et foo v. r. Elis, ae 3 
oe L, D, 714.(1929). | 


Tt should be pointed. out, at. ene time Gap ihe mere. fact: had he a 


see ; and gravel may. be-sold. does not in and of itself establish that. a. dis- a | 
a covery of a valuable deposit of. minerals has. been. made under the. .. 


a a : mining laws. This i is clearly. evidenced. by the Materials Act of J uly 2 2 


| 81, 1947, as originally enacted (48 U. S. C., 1952 ed., secs. 4485-1187). 


< : Section 1 of the act authorizes the Secretary of the Interior to dis- a 
pose of, among ‘other materials, sand and. gravel if the disposal of | Pe 
~~ such. iisterials 3 1s not otherwise expressly authorized by law, including =. 


the mining laws. - “Section 1°further. requires disposals to be made _ 


: . # upon the basis of adequate compensation, with certain: exceptions. : = : 
. » Section 1, therefore, clearly reflects a congressional understanding a 
that there: are sand and. gravel deposits on public lands which can 


no be sold but which do not meet the requirements: of the mining laws? 
ers _ Turning first to the issue of whether: a: discovery sufficient: to. vali- ee 
are date. these sand and gravel claims has been made, we find the contestee — 


ee contending that the discovery was made prior to the time the location’ - 


= notices. were filed. The only evidence in the record of the hearing 


on on this ‘point is that of Everett Foster, the only one of the locators 


to testify ‘at the hearing (Tr. 401422). Mr. Foster stated that he 
~ and. his associates became interested in ‘searching for deposits: of sand). 


ne. and gtavel in. the Las Vegas area several months before these claims 

* ence were located ; that the interest was generated by talk he heard that - 7 

there was a demand for sand and gravel; that he and-his’asseciates = 

coe ‘confined their search to ‘the area south: and. east. of the’ city: because ~ a 
os gravel pits were. being operated. north of the city and. they -were-look-. _ 


ee ang for. another Lr Mr. Foster testified that while he. knows noth- are 


<2 Section. 3 of thecs ‘act of July 23, - 1956. (80. U: s. C, 1962. ed:, ‘Sib: IV, see. . 611), ‘pro- | 


— ee that deposits of common varieties of sand. and gravel shall Rot be deemed. to be Pees 
valuable’ mineral deposits within the meaning of the mining laws. ‘so as to” give effective sere 


“walidity.to, any mining claim thereafter located under such laws.’ eee 
os 2" 2 9 Section 1-was Tecently. amended by the act.of July. 23,, 1965, apa. fn.’ Dy without cere 
ehh sine pertinent ehanze: so far as the Point under consideration is concerned, - ne aa ee 
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“ * should ‘contain: ae aad and: gravel. He testified farther inae ai oe 2 
that time: there was talk of building. a, road. near the claims but. that. oe 
there were no. residential or. business. construction activities in the 


area of the claims. ~He discussed. the possible sale of the, gravel with = 

oJ several: parties, one of whom had the contract to build the proposed So 

road. That party told him he already: had his own plants and “the = 
mee mile haul: would probably be .a little too far” (Tr. 415). Other | iat ge 


oo parties also told‘ him they thought the haul of 13 miles to. market was : : EY 


-a little too far at that ime (Tr. 407). 


On the basis of this. testimony, ertaaly: it. cinne.. bs an ee | 


a a discovery. of valuable mineral deposits had been made prior to the rere 
ee date when: the claims were located. . No evidence. was introduced that ar = 7 
. the deposits had been: tested as to. either their quality or. their quantity. noe eo " 
Except. for. talk that. there was a demand for sand and gravel, the: 
_.. locators had no reason. to. believe: that. the. deposits. on these claims _ ~ 


could be sold. at a profit in a market which 2 May. have oe at shee ; ] oe 
_ distance. from the claims... . | ion) ee 


The appellants appear. to. be dade ihe 3 impression that all that’ is 


ae "4 necessary. to validate sand and. gravel claims is to see. the sand and : 


ne gravel on public domain. and to file a claim. thereon. Such is: not the © 7 . - _ 
case. Before such a. claim has any validity. it must be shown.that. 
. the sand and gravel are of a. quality. acceptable for the type of work ce 


ve being done in the market, area, that the extent of. the deposit j is such | ; _ nee 
+ that it would be profitable to. extract: it and process it if that is neces- ©: 


sary, and that there is a present demand forthe sand and gravel. The | SS 
oe appellants. having failed. to. make this showing, their. contention n that aol 9 


Pe the discovery was made before October 29, 1951, must. fail. 


. However, under. the charges. made by. the Goverament, it was ene a 7 
ee for the appellants to show: discovery prior to the dateofthe <9 


| : ~ location of the claims. Under. the mining laws, one may. take posses- : . : 
_ -. sion-of vacant public land open to location. ander: those laws and, after oe 
Oe filing: notice of location, retain: that possession. against.all.except the 


5 Government. while he is in diligent, prosecution of his efforts to: dis- Ltt ee 


-- cover.valuable minerals therein. While he is in possession of the: Jand,: -— 


he i is not regarded as a trespasser because he is on the land with the. * 
~ tacit consent of the: Government... ‘However, when’ the. Government. oa 


< : withdraws that. consent, either. by withdrawing the: land. from: the. : : : ; 7 
: ‘operation. of the mining” laws or by the institution of. adverse proceed-, . te 


- ings against the. claims, the. locator must show that he has made a dis-, » 


: “eovery: of valuable mineral. deposits within the limits of the claim Tne nec 


order to-retain his possession. When ‘the Government withdraws. the. co 7 : : 


es land, a, Aiscovery atter 4 the ‘withdrawal, will not serve to validate, the. oe Pie 


mate 


- : | dain p involving | land which remains S open. to the operation of the min : | : 
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a nats law, discovery. may be proved even n though that ieee: may aire 


Bo 2 a8 have been made after adverse proceedings have been started and’ such ae 
© .: a discovery will permit the locator to retain: possession of the land, all 


: ; ao ~ else being regular, and 3 im the absence of | a | withdrawal of the land in 


ane - the. interim. 


“The lands involved i in this et were open to the epenttion of | 


os - - the: mining laws when the Government challenged the validity of the 
— claims on J uly 10, 1953. . As that was before the land was classified 
for small tract purposes, a consideration of the effect of that: elassifi-  - 


ree cation will be deferred until a determination i is made as-to whether, on 
a the basis of the present record, the locators met‘the prescribed test to 8 
eee give validity to sand and gravel claims, which must include : a rae . 
eee that the deposits can be marketed at a profit. : | 


| -The evidence shows generally that. sand and gravel rice in the 
| ae. Vegas area in unlimited quantities, that all of this sand and | 


gravel is not fit for commercial use, that most of it is of poor quality, 
but that, sand and gravel of the same quality as is found on these — 


| claims are being used commercially in the area. While the market — 2 | 
». &ppears to be: adequately supplied at the present time, the operators 
_ of plants for the processing of sand and gravel to be used in light con- 


| struction work and those using the material as it comes from the — 


i pits are. always on the lookout for additional “deposits to meet their : 


ee needs when the deposits presently in use are exhausted. The tests. 


ee they use in determining the desirability ofa deposit are its quality, its o. - 


fon. . depth and its distance from its ultimate place of use. — 
Several of the witnesses for the contestee testified that. given the 22 


a quality and ‘depth assigned to these. deposits by the contestees they. | 


= would. be good deposits, that they are not at present, obtaining sand 


ees and gravel so far from thé city, but that. when the present. supplies. | 


: a ; Nearer to the city are exhausted they will have to haul from a nereer: : 
es distance to get suitable sand and gravel. | 


-. There is much evidence in the record with respect to. re hee it : - 
“would be’ economically feasible to install a plant on the claims for 


the processing of sand and gravel. While William I. Shafer, the 


ae principal ‘witness for the Government, testified that the cost of in- | 


stalling such a plant would be prohibitive, particularly in view of | 


an : the distance of the claims from the present market, some witnesses. eo 
«for the contestees expressed their opinion that one might make a profit ee 


out of such an operation. ‘They based their opinion, however, on 
ae estimates made by the contestees'as to the amount of sand and gravel _ 
2 present’ on the claims. As will be shown later, there is‘no conclusive: pe 
or éven ‘substantial proof in- ue record that the epee are as 
: Be extensive as the contestees claim: ae 
No sale of ‘the sand ‘and gravel had oovitriéd at: the: tims of ihe - 


ae fe hearing | but. abe was given Ale Verne Cornell Mendenhall. i... : - | 


he “UNITED: ‘STATES De REVERED FOSTER ‘BT 6 FS Pee 
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ce : hie id qade a. al contrat to buy. the mand and. oravel for: 15 conts, Ce 
@ yard. (Tr. 504-505)... _The..contestees have subsequently submitted Bee 
copy of a lease they. have entered into with Ideal Asphalt. Paving Cow, yee 
Ine. (Mr. Mendenhall’s firm), which, authorizes the lessee to-take 
oe gravel from the-claims on a royalty basis of 5. cents a. yard. The agree-, 
ment: does nots. however, bind the lessee: to: take. any specified amount = 
se ot: ‘gravel. a fact, it: ‘does. not bind the lessee to take. any: gravel 
ale and. itis. only. slight evidence. that. the. material.on the claims is salen; 60) 
--. able. Moreover, the lease is dated August 8,. 1956, a.year and 8 
_ months: after Mr. “Mendenhall. testified. toa verbal contract, and it, 0-88) 
Ms includes the. Olinda, claim, which i is. an adjoining claim not. involved : Pe 
There. is 8 evidence,’ not ay conflict, that the eee on 1 these e. 
| ae are suitable. for. the base course in road work, without any. 
a processing, | and. that road. building is. proposed in the. immediate - 
. - area: of the. claim, Some processing | (crushing, screening, etc.) 1s — 
: required for other road work.” However, there is also evidence that 
wherever. possible sand and. gravel for road building are obtained free. on 
\ of charge or through. arrangements whereby the sand and gravel are © 
_ obtained in exchange for services. The county does not buy thesand = 
and gravel which it uses in the construction of its roads and when if. 5-0 
_ was discovered that the sand and. gravel on these claims could not be 
» obtained free of charge, the. county lost: interest. in the claims: as:a 
source of supply, (Tr. 357-858). There is also testimony. to the effct 
that when roads are built the builders. attempt to obtain the sand. and 
~ gravel. as” close to the. road. as possible and that. they prefer not to 


-.. haul sand and: gravel more than 2 miles for use on the roads. When 


the distance becomes greater than that, the road. builder looks for. _ 
another source of supply. ‘Thus even. if the sand and gravel from 
- these claims. were to be used.on the proposed roads, apparently avery 
~ limited - amount. would. be used. and. there is:no persuasive. evidence, : _ 
— that the. claimants would realize. a, Profit from the disposition. oF the. ae = 
i material. hae a 
io Although tlie, Gontestees Ter et es nat fore over r 3 ‘years ati ty a Soe 
oe the: time of the hearing, they had not,been able'to dispose of any = 
- material from. the claims, even in what they: urged was an expanding eee 
market. “While the. fact, that no sale. had been made. at the time of | ie pe 
the hearing 3 is not controlling i in itself, yet. it'is persuasive that certain, 
factors. must. have been. involved which: prevented the sale.. ‘if the oor 
a - deposits were of acceptable quality. and existed in such a quantity as. > ft, Oe 
. to.make the extraction worthwhile, then if the demand were there the... 
eae contestees ‘should have been able to dispose of the material at.a profit. ae ge 
On the other hand, if the market was such that it would’not pay to. 
: extract, the material and. haul it. to that market, then. it: cannot be said: en 
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ee hee ‘the. depostis: fro théee: clainis: mest the t test of discovery for sand os 

ae and gravel claims: under the mining laws. | ” oe 
eure “We have. on. the one hand: a witness for thé. ; Gbvétnivant teatitying as 
vee that the market: is adequately supplied with sand and gravel from 


.. deposits nearer the market than’ those'on the contestees’ claims and. 
. that the sand and gravel on these claims are not. marketable at a profit 
+ bedarise' the deposits could not compete in ‘that. market in view of the — 
high-cost of: hauling” the material: to the present: market.” On the = 
. _. . other hand, there i is some evidence: that the contestees could: ‘success. Oe 
— fully compete. in the present market. ‘The: strongest evidence forthe . 
_. contestees is that they will be able. to. ‘compete: in: the future when the. 
ie. market moves closer. to the claims. “However, a a prospective market, . 
wee using that term in the sense of a market, to be developed i in the future,. et 


is not sufficient. to establish: the e-valadity: of: a: “claiza under attack at. : ae ; 


‘ Ae present time. 086 ay: 


In. their appeal the cont entacd, viroraualy's attack the 2 testimony ‘of ee: 


a eet Shafer, the principal Government witness and a. mining engineer im 
oo athe” employ. of the Bureau of Land ‘Management. ‘Briefly, Shafer 
testified that the material in the claims is of poor quality, that itis 
the same as material found’ all over the Las Vegas Valley, that the a 
market is being adequately supplied, and'that in view of the- expense’. 
os ” of mining, processing, and transporting the material he did not be-" ce = 
Fieve‘a. profitable mining operation could be conducted on the claims* — ~ 
~The contestees question Shafer’s competence as.an engineer by saying 
oa that: although he examined the claims. for several days, he: made only a | ip 

er ae visual examination. He did not: sample. the gravel for testing pur- 
oe poses. He did not bore test: holes to ascertain depth. The contestees _ a. 


- then ridicule Shafer’s ‘competence: to testify. asa marketing, produc- 
- tion, and transportation expert, but-do not a out. wherein his tes- : 
a ee timony was deficient or wrong on. ‘its face. oe, | oS 
The: contestees, called, in addition. to. Foster, édveral Witniosdes yhead as 


24 composite testimony hes been summarized. “But when the’ testimony heey 
|. of each: witness is examined, mary weaknesses and inconsistencies are 
wo. ‘revealed. A. F. Carper, a mining engineer, was employed by the 
>" contestees to examine the claims. He testified that the gravel wasof 
eee: good. quality. and. gave: estimates as to the. quantity. of gravel upon - + 
oe the basis: of 6-.and 8-foot. depths" (Tr. 276. 282). However, he did’ 


not borea any test holes to ascertain depth or'to obtain samples through-. on 


out the ‘claims. He testified. only to examining ‘development work... 
0 hich is. confined to a 300-foot circle’ from. a point: common. to the a 
---_ ¢wo'elaims and a third adjoining claim. He stated that in the center. 
one ‘there was & a. bulldozed pit some 06 feet deep from. which gravel had been a 


= -8'The only. other Government witness was. Phillip B. Muagett, ‘also. a mmaiaing. daginesr: of cs, 


the Bureau of Land Management, who corroborated Shafer’s. testimony as to the poor qual- ar 


©. ity of the sand and gravel. on the claims but said’ the tnaterial’ was. ‘the same as’ ‘that used oe . 


“Sommerelally. in n the Las meres area, 
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aA | | : piled u up and: that around it. were. 16 ae 2 é 3 Seat ace (Tr. ots, Ae = . 
oat ae 7). He. took samples : from the pit, which is 50 by 30. feet, and. made eee ee 


a screen. analysis . (Tr. 298-299). Carper Prepared. a. oo of hig. = 77 


examination. (Contestees’ Exhibit. I), 


-. It- appears that Carper did little more than ‘Shafer: except Somibiy! ee 
as to the sampling and screen test. . But Shafer testified that.on his 
_ first examination of the claims in 1952 he obtained. sampleand made. ~ 


es rough sleve analysis, although. he did not testify directly as to the _ 
results (Tr. 65). Shafer testified the bulldozed pit: had a maximum — 


_. depth of 4 feet and lies only partly within the Crocus No. 1 and not. 


within the Crocus No:-2; the latter having only a trench cut on it — 


“Tr. 21-92) ,. but. admitted later the workings might. all be on the. | 
claims (Tr. 89-90). ‘He. also spent: a total of 5 days: examining the: 2. 


claims. whereas Carper spent’ one day (Tr. 67-68, 298). It is interest-_ 


_. ing.to note with respect to the contestees’ assumption from Carper’ eo 
oo - report that gravel exists. throughout the’ claims: ata minimum depth 
7 of 6. feet. that 3 in their. eross-examination. of Shafer they: secured. Ui ee 
, : ee admission. that there i isno standard test for gravel. which comprehends age 

ar, determining the depth. of a. deposit. from, cuts and pits: as much as. a aay 


oe -. quarter. of mile away (Tr. 182-188). | Page & 
Press Lamb, superintendent for ide. Claire. County: Road ‘Depart ois 


ae “ment, testified: on. direct: examination for the contestees that he had: py 
‘put. test holes on the claims with a bulldozer to test depth and quality 
ee ound | found: good. Toad gravel and. lots of it (Tr. 199)... On- eress= 
-. . . examination, he said three holes were put down but that he really did 
me 6 nob. know whether he was on the claims i in question | and really. made ee 
. - no tests-of the sand:and gravel: (Tr. 200, 203). He didnot say what = 
ee depth. of gravel.’ was: found. He testified that. although the. county was: eee 
hauling gravel 8 miles for road. work, it was “awfully costly to doit? 


: and 2 miles or less was: ideal. (Tr. 209-908). Mary Dianne Claney, 


«wife of one of the. contestees named with respect to Crocus No. 2, testi- : - 
fied that she. was on, the claims when Tiamb began his work (Tr. MOa yy» 


although Lamb had stated no:one. was:with him but his men (Tr.203). 
‘Mendenhall was the only other witness to testify to the depth.-of - 


- the gravel. He said it was 6 feet.on the. bank = the graxel re - 


in the excavations (Tr. 504).. 


- From this: testimony; it: is evident. that tha | of the a on. a | 


ets “the claims has been revealed ; in only one pit:on the-claims. °.'The:evi-~ : 


dence is conflicting whether the depth exposed is 4 feet or 6 feet and — 
there. is: no “evidence that ‘the. depth, whatever it. may be, extends. 


: ; throughout. the. claims..:; -Thus there i 1s ‘no. credible evidence of QD dis- aes 
a ey of gravel in: commercial quantities... : = : 


Now: “as..to: quality: Shafer’ S: s testimony. conflicts with, 1 Carper’, 


pe a “Ee 454080582 
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- < Lamb's testimony j 1s general’ but must be sharply discounted 3 in view of - = : 
ee. the uncertainty as to: whether he. was on the: claims and: his admission. ee 





‘that he really did not test’ the sand: and. gravel.” “Mendenhall: testified. oe 


a | | ‘unequivocally that the gravel:is good, but by the contestees’ own show- - : - 
ee ing with respect to the lease his' company has entered. into -with: the. 
_. contestees, as contrasted with his testimony as to a verbal contract to 


a, “buy the'sand and:gravel, his testimony i is‘also-open to question. + oe 
In addition to these’ witnesses, the: contestees: called others. “J ohn . 


Cos. M. Murphy, who was engaged in general contracting, testified on. cross 
examination that he could'‘make no specific statement. as to either. the : . 
>. quality or quantity: of sand and gravel on the Crocus claims. (Tr: 87 6). cae 
“He did not say that he had been ‘on the ‘claims:so it-must be assumed. ae 
Roe ‘that he never examined the.claims. GC. D. Stewart, also engaged 4 mo 
oe “construction, testified that a gravel.pit 6 feet dae withthe :screen 
_. analysis shown in the Carper report would be very valuable and that 


oe The: certainly. would be interested in 80 acres of suchi gravel (Tr. 449). 


ae _ ‘But he said: he did not himself know: of any: ‘sand’ and gravel in. ‘the - 2 i 
‘Las Vegas area having the gradation. shown in the Carper report er 
| (De 455), and: he too‘did not testify that hé had seen or ‘been on the 


_ @laims. Elvin Hitchcock, engaged in the sand and gravel business, A 


 . testified that a gravel of the Carper gradation was good gravel worth 7 


_ having (Tr. 472), and-that he guessed, but did not: know without oe 


— : testing, that there was gravel of that gradation in'the Las Vegas area : 


(Tr. 475). On.cross-examination -he testified that: the gravel would . = 


| have to’ be’ processed before it could be used for road gravel or for 


- -. : : ‘concrete. (Tr.477). He also testified that he would not go. 11 miles out. . ee 
- ‘atthe time ofthe hearing and ‘get sand and gravel of the gradation 
_ shown in the Carper report and: haul it 'to-his plant for concrete: agere- 


gate purposes, that it would be very close whether’ he could make a oe ~ 


7 profit or not: (Tr. 47 ae 9). ‘He also did not testify that he had seen oee 7 


or been on the cl alms. 


_ The three witnesses just iehibiovied: Messis. Murphy; Stovrarts a a 


9 : " Hitcheoek, obviously were not. familiat with: the claims, not. having ee | 


_-been on them. Murphy specifically said that he could not. testify’ aS 


a, “to the quantity or quality of material on the claims. Hitchcock and 
. Stewart testified only as to a hypothetical gravel deposit covering 80. 
acres with a depth of 6 feet. . Even then Hitchcock said he would not Pees 
go 11 miles for it, that being caonerea the » distance of the Crocus 4 Dee 


- 2 = claims from the center ot ow 


PB @ * 5 og 


- han, county engineer for Clark County: He testified that he tad seers jeree 


visual éxamination of the claims and ‘that he was sure it would meet 2 . Me 
the State specifications for. road’ work because’ all’ the gravel in the oe 


we -general area“had been tested: and met those specifications (Tr. 850). — 
ce aoe said the (ual on the claims “Gs good, that is, the oe in conus - 
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area, hae Aone proved: to be very. good” for a purposes (tr. 353), ae coe 


He. said on ‘cross-examination that the, general : area that he was talk- — 


ing about covered 6 to 8 miles north and south in the west side of the - * — ' 
"s Las Vegas Valley (Tr. 360). ‘He made it plain. that. the county, mee i 


as for such work as. the county might veirfot in  ¥ettien, like graveling a - : foe 


~~ haul road for the owner of the gravel (Tr. 357-358, 364)... ye oe 
Tt may be. noted. at this. point that.of the contestees’ witnesses: ey _ pee 
- three: definitely examined the claims. Of the three, ‘Monohan. and. ep ae 

- Mendenhall made only a visual examination, the type ‘of. examination 2 HOT 


ae that the. contestees assailas being unscientific in regard. to Shafer, — se . 


 Carper’s examination was visual too, with respect to ascertaining the - 2x ae 
existence of chert. and other. deleterious substances. — His only. a addi- Ste Be 


‘tional examination was. to screen the. material. for size. | | 


After a careful review of all of the testimony introduced. at the : j 
| hearing, the conclusion is inescapable that while the. Government. may 
not have proved conclusively by its own witnesses that the deposits 


a on these claims could not be disposed of at a profit, the. contestees’ oe 


own witnesses gave testimony on direct examination. and cross- -exami- . 


nation which materially strengthens. the Government’s position.. Te. se 


is axiomatic that evidence given by a. defendant’s witnesses may be 


considered against the defendant. Taking the testimony as a whole, - ee 
it must be held that the weight of the évidence is that there is no. - 


Pt, _ present demand for the deposits on these claims and that such deposits. pee 


could not be disposed of in the present market at a profit. This - : 


OW being sO, the Government must Prevail and. the claims must be held to ae 


- l Be null and void. 


It having. been ‘shown = a propoidbrancs of the a that the - 


claims are not valid.claims, we do not reach the Director’s holdings 
that the classification of the lands for small tract purposes. on Oc-- 
tober 2, 1953, withdrew the lands from the operation of the mining = 
. laws. and. that applications for small tract leases ¢ on those lands filed oe 
Sons, ‘prior to that. date are.entitled to protection. ° me 7 a 
- ‘With respect to the procedural issues raised * the dontcstese. noth ons 
. ing in the record indicates that the contestees were. prejudiced in 
any way by any rulings which.may: have been made either by the 


hearing officer or. by the Director. Under the charges brought against — bee 
the claims, the contestees had the burden’ of’showing that they had. 
a made a. calia: discovery. ‘within. the: limits of ‘the «claims. Although . Ua eae 
- the Government initiated: the charges and had the initial. burden of 


- - sustaining at least the first charge—that | there had been no discovery— ; | : 7 . 
‘if it were to prevail. in. the contests, once the Government had. Pros i 


a duced evidence to show that no discovery. had been. made, it was up a ee 


- to the contestees to. overcome that evidence. ’ This a they. failed to do. 
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“The fact that representation ’ was had. on 1 behalf of eae ea 2 de 


ce : on | cet applicants. for the lands’ did. not. prevent, ‘the contestees. ‘from : : : 
bye ee making that showing. It was ‘their own. inability to show a. present 


me ; market. for the deposits plus the. Government’s showing that no such eae 
a market exists which defeated them. con e : tet 
“That one of the Government witnesses. may have been: ponuieed to fhe Ah 


‘Pend: from a report which was not admitted into evidence is also im- — 


*. material. ‘Whatever the witness may have read. from a report which an 
was not placed in evidence, the contestees were free to cross-examine = 
him on that: part of the report from which he. read. Whatever else | 
a Se may have. been: contained i in that report is. not a part of the present 7 aes 
~s. pecord and it was not considered i in reaching a determination as to. 


the validity of the claims. It must be. remembered that the technical - es 
exclusionary rules of evidence are not binding in administrative pro); 
ae ceedings.» Opp Cotton Mills v. Administrator, 312 U.S. 126. (1941) ; aan 


Willapoint Oysters v. Ewing, 174 H 2d 676, 690 (9th Cir. aye 
a cert. denied, 388 U.'S. 860. | 
_ Accordingly, and for. the reasons discu ed above, it must he held ; 
‘that the mining claims designated as Crocus No.. 1 and Crocus No. 2 
are without validity. a | 

“AS the decision in this case turns upon ihe evidence niidticad at re 


ao hearing and the contestees have fully ‘set forth their analysis of the 


evidence, no point would. be-served by hearing oral argument in the 


case, Accordingly, the contestees’ motion for oral argument is denied. 


Pursuant to the authority delegated to the Solicitor by the Secretary | 


_ of the Interior (sec. 23, Order No. 2509, as revised; 17 F. R. 6794), ee 
the Director’s decision, qnscine as it held the Crocus No. 1 and Crocus 


No. 2 to be invalid for lack of.a valid discovery i is affirmed. 


Epon 'T. Frrrz, . 
Roh Solicitor. . 
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nt ns "Decided Fansiary 1 18, 1958 


ved aL and Gas Leases: Extensioné—Agency . 4 | | 
"Where an oil and. gas lessee applies for an ‘extetision of his entire lease g-despite ees 
; co the fact that:he had. previously assigned a portion of his lease to. anotherand = 
the assignment has been approved, he will not be considered to. be an ap: oe 

. >parent or ostensible agent for the assignee in applying for the extension =~ 

.. ..* swhere there is n0 evidence that the lessee has ever been held. out to be i an a oo 
te ot nuent of the daslenee,” ae i ee AOS rs ee ee cy as Sey ag Pk 


< ’ Agency 


ec ie) eee ere eek /EARU. es ARTERY. ET AL. ©: ee aes 13. x ee, 


Toners, 13; 1988 . 


: = To create + an “agency. it is. 5 dundamental that. there antigt: be comment, ‘express or oe pres 


exist. 


ect ‘lee 


The burden of proving agency i 18. ‘upon ‘the party asserting it it, 


es : “A oi and Gas Leases: Extensions—Agency — 


Where an oil’ and gas. lessee applies for an eeiancion, ‘Of his ‘entire lease: i wee 

"spite the fact that he had previously assigned a portion of his lease to... 

. “> another ‘and’ the assignment has been approved, he will not ‘be considered ae 
_. to be the. agent of the assignee in applying for the extension where there is. — 


Ta “no proof that. he ‘was designated as the -assignee’s. agent. and the cireum- | 
stances surrounding his applying for the extension not.only fail to ‘show - 
that he was oui as agent but show a Situation inconsistent with the: con- a 

scent of agency. - ) : : i dg BE. ek cy 

Agency 


A principal cannot have an | agent do what : the prineipal cannot do himself, | . : 


‘oi and Gas Leases: Extensions—Applications and Entries: Filing | 


An application for a. B-year. extension of an. oil and gas. lease. which is ‘fled 
after the close of the. published office hours of a land 1 office on. me last Hae 
Sof the lease term is not timely filed. ee ae os CBS a gs We Bese Bods 


- Ou and Gas Leases: Extensions—Oil and Gas Leases: Applications 


| An: order. to. have segregative effect so as to. prevent, land: from being” open. to | 
filing, an application for a 5-year extension of an oil and gas: lease covering 


“implied, by. both prinelpal and { agent that the relationship of agency, Shall a ite: 


the land must be filed by the record titleholder. of the lease, an assignee. ~ 


ee whose assignment. has been. filed. for approval, an ‘operator whose operating 


agreement has been filed. for approval, ‘Or. one who. purports: to act as s agent ge 


+ : a for any: of these persons.” 


_ APPEALS FROM THE “BUREAU | OF LAND ) MANAGEMENT. 


most and. gas. lease New Mexico: 05961. was issued piisaant! to ae _ 
provisions ‘of the Mineral ‘Leasing “Act of February 25, 1920, a 
amended (30 U,. S. G., 1952 ed., sec. 181 e¢ seg.); to Grace E, Vani 2003 
.. ‘Hook, effective as of September 1, 1951. The lease embraced lands os cae 


| | described a as thle: uA 
. , oo W4s NY SW, 5 sec. at 
re  SUNE ee sec. 18— 
aoe ie oP... ee “sec. 20 - 


a Mrs. ‘Van Hook E ealpted the sae ince to 0. FE Switt, and ne ne 

. ‘tum assigned the lease to H. H. Anderson, the assignment to. Anders ee 
ee oe son ‘becoming effective ¢ on November 1, 1958... oy. . a 
On May 16, 1956, The Texas ‘Company filed ali. application for. ae ome 
ea Proval, of an assignment by. Anderson to the iced of the e SYNE wr, 


8 a ae “DECISIONS: OF THE ‘DEPARTMENT | OF ‘THE INTERIOR (66 1. ww 


a . sec. 18 aa the Swi: sec. . 20, containing : 240 acres. This ‘tick _ 


- “as ‘was bed aati on 1 May 24, 1956, elfective 2 as s of oh une 1, 1956, and. ee 


. - . fated! as ‘New ‘Mexico. 05961-A. “The file. copy “of the decigion. ap- — 
7 proving the assignment bears. a ‘notation that the: original decision * 3h 


a went to the assignor and a copy went to the: assignee. 
On June 21, 1956, an application ‘for’ a 5- -year extension: of oil and | 


- 4 gas lease. New Mexico 05961, signed by H. H. Anderson, was filed. 


ae Bl The application was for an extension of all of the land embraced in _ a 


7 : Anderson’ s original lease, without regard. to the: approved assignment. - 
from Anderson to The Texas. Company. The record does not’show __ 


. that any letter accompanied the application to explain the purpose of 2 


3 the application. No immediate action. Eppents to have been. taken on. 


the application by the land office. | 
On Friday, August. 31, 1956, the last day. of the primar ‘y. fet m of 
the lease, a telegram was sent: by The Texas Company from Fort. 
Worth, Texas, to the Santa Fe. Jand office, requesting a o-year extension - 
of oil and gas lease New Mexico 05961-A. The telegram was accom- 
| panied by a telegtapme money order transmitting the sum necessary 


to pay the sixth year’s advance rental at 50 cents per acre, plus the 


required: $10 filing: fee. ‘The. telegram bears-the time 10:56 p.m... 
indicating that that was the time when the wire was sent from F ort 3 
_ Worth. . However, the company states that it instructed the telegraph 
company to deliver the telegram to the land office door and that it 
Was: informed by the telegraph company that delivery was made in 
_ this manner at 10:56 p.m. The telegram was time-stamped by the _. 
_ land office as being received on ‘Tuesday, September 4, 1956, at 10 
- a.m, (Monday, September 3, being the Labor Day holiday). Some | 
112 persons filed applications to lease the land involved on a 2 
4.1956, when the land ofiice opened to the public. | 
By a decision dated September 10,-1956, the manager rejected. the | 
application for extension filed by the company for the ‘reason it. was. 
not received during the 90-day period before expiration of the lease. 
As to the application filed. Py, Anderson on June 21, 1956, the: pinneger | 


x stated : 


The roid Snowe that H. AL Anderson, on oy une 21, 1956, filed ‘arn gppléation 


a for extension. of oil and gas lease NM 05961, describing therein all. lands’ em-. : 


brated in’ leases NM 05961 and NM 05961-A. As lease NM 05961-A was seg- 


-. regated from lease NM 05961, effective June 1, 1956, the application of Anderson. 
is ineffective as.to lands segregated into lease’ NM 05961-A, especially .as there 
. is no evidence of the authority of Anderson to act for The ‘Texas Company, 5 ; 
either. as operation, agent, or: ‘attorney-in-fact, in connection with lease. NM oe ih 


- O5961-A. 


Director, Bureau of Land: Management, fromi the 3 ‘manager’ Ss. decision, 


On October 8 1956, The Tecas Cilagiany filed an _appaal i, the ms ie | 


The ponpEny: s appeal t to the Director’ y was based primarily ¢ on a its _ 


ee iiss a cee ae “WARD G. HARTLEY’ PA PE TB 


od anuary 18, 1958 


| ae = aontention: ae ia ‘Nndeison filed his pe = extension: af eet 


: " lease ‘New: Mexico 05961-he was. acting | in its behalf. and. as. its. agent. : < 
“ En-. ‘support. of. this. contention, the. »: COPAY. offered ithe: following. ne 


a asserted. facts: +. oe 
in: September: i954, ‘Anderson. Snipeed ane. an A epuon agresmant fee 
- with Richardson & Bass covering | the lands involved. whereby. Richard: 
son: & Bass agreed to pay the annual rentals on lease New Mexico 05961 | 
in return for the right to have all of the lease or. any portion. thereof a8 

assigned by. Anderson. to them,-or: to their order. : ‘Richardson & Bass. 


, . in.turn entered. into an. agreement, with the company on. ‘May 1, 1956, 


‘ ‘whereby the company was to drill a test well, on the. SEYSWi, sec. 4, 


“T. 20°8:, R.. 33. E., at. no: cost. to. Richardson. & Bass, and 1 in. return oa 


| “Richardson & Bass was to procure the assignment, to the company of 


- = : i New Mexico 05961. as: well as. other leases. _ Pursuant to, ‘the me 


a son. to. the company, which was : filed. on: 1 May 16, 1956. After the — aa 


ee assignment had. been. filed, RB. Boone, chief cone act and titleman | ae 
_... ». for the company,. discussed the matter.of renewal of lease New Mexico 
05961 with. Ww. P. Duncan, Jr., landman for Richardson & Bass,. and 

they agreed. that i in view.of their past. experience of delays i in obtain- Dd 


ing approval. of assignments. it was not. likely that the assignment. ceeds 


eed would be approved before the lease expired. | Consequently, Boone and. — ee 
Duncan agreed that the. application. for extension should be filed. by oe 
-. Anderson, the then record owner of the lease. Accordingly, Anderson - 
‘filed the: application for. extension. on June 21, 1956, at the request of ~*~ 
| Richardson & Bass and the company. . At the oar the application for 
: = _ extension was: filed, neither Boone nor ‘Duncan. iknew that the assign- “Page 
. ment, from. ‘Andarson: to the company had been approved. on May 24,000 
- . 1956, and Anderson in making the application did so at the. instance a 
-.. and request. of both Richardson & Bass and the company and. was in 


“fact: the. agent or. Tepresentative | of ‘the: cone in. making. the 
application. fin 2 

~The company. cee cone’: that ee iste & Bass rambueed 
Scnderdan: for the: rental of $4.00. and filing fee of $10. in connection. 
‘with the application, and. Richardson & Bass. submitted: a statement 


a ‘to it: for the sum of $120, its proportionate part of the rentals, which - 
‘the company paid to Richardson & Bass. The company contended _ 


that it was not until 7p. m., on “August 81, ‘1956; that any of its. rep- | 


- ‘resentatives or ‘officials nay of any irregularity in connection with “ - 
the filing of the. application. for. extension. by. Anderson, . and. that. ey 
immediately. upon learning that. there. might. be some question with 


| a ‘respect to the extension ofthe lease: the: coppeny® sent t the telegram and = 
; "money order to thie land office, ne ee | 


an 16 “DECISIONS: OF. THE ‘DEPARTMENT. or. oEw INTERIOR 165 lL gp 


in ‘upport on its ; contentions: ‘the! ‘company. ; offered 3 in:  ouidenes a PS 4 
‘ photostatic copy of ‘the. option: agreement: between. ‘Anderson: ‘and 


ee Richardson: & Bass; an affidavit signed by R. E. Boone. and WwW PR a 


a Duncan, Jt, Ti, as: chief contract: and: ‘titlessian for ‘the company. and 


Sune 8, 1956, from the Acting Director; Biireeu of Eanid Momagérnent; : ee 
ne Richardson’ & Bass regarding their’ application to have certain. 
lands’ (including the Jand in New: Mexico 05961-A) committed toa 
oe unit: agreement; an affidavit. of E: RB. Filley, vice president. of the . 
-- ¢ompany, which stated that Boone: had. had authority to. authorize <a 

_ «Anderson to act as agent: for the | company and ratified Boone’s action. 


| . pin authorizing: the agency; photostatic: copies: of a statement, ‘dated | 
June 20, 1956, from Richardson & Bass to the company. billing it for a we . a 
_ its proportionate part: of. the sixth year’s rental, anda check: from. ee 


ve the company to Richardson & Bass for the amount of the sixth year’s: — 
-rental; and, finally, an affidavit from Perry R. Bass stating that 
W. P. Dancan had authority from Richardson & Bass | to. authorize 


| : Anderson to make application for the extension: | 
“By a decision dated. November 29, 1956, the Director reversed the... 


- Inanager’s decision and held. that the application for extension filed ' 
on June 21, 1956, by Anderson was valid to exténd lease New Mexico: | 
~05961-A, Ane rejected: the applications filed. on September 4, 1956, by: 


~~ the appellants and others. From this decision Earl E. Hartley, Sher- ~ oe 


wood Dickinson, and Li. O. Crosby: have appealed ey the a 


ofthe Interior. ~~ + 
In his decision the Director held that after a: ‘eavefal review of has 


the record he considered that Anderson acted pursuant to the authority eee 


conferred by the company and Richardson & Bass, that his action 


“was sufficient to bind the company as principal, and that. this action. 


Was ‘ratified by reimbursement to Anderson of the moneys he had’ 
~ expended i in. that connection. Therefore, he concluded, the agency’. 
being established, the’ application filed by Anderson was acceptable 
 as.an informal, ippleation § in behalf of the record titleholder of the : 
. Tease, The Texas Company. | : s 


- The pertinent. provision. of the Mineral Leasing Aeé ‘rotating: to : : ae 
; B-year Tease extensions: eae Pia of s sec. 17 80 OU; 8. o, 1952, ed., » Supp- oe 


pan sec. 226) provides: 


- Upon’ the expiration of. ‘the: initial sve ear “termi ‘of any. toncamnedivs. ee . 3, 
cere lease « * * the record titleholder thereof shall. be entitled. toa ‘single extension oe 
Of the. lease ee AC noncompetitive: lease, as to. lands not within the ‘known : 


: - geologic structure of a producing'oil or gas field, shall‘ be extended’ for- ‘a ‘perio? ef 
'. Of five years and so long: ‘thereafter as oil or: gas is: produced: in: paying quantities. Bh lens, te 


es eke N ovextension shall. be granted, hhowever;, unless within a period of ninety oT 
7 days prior to such expiration. date an application. therefor is filed. by. the. record 


3% titleholder. or an assignee whose assignment has been filed for. approval, or am et 


: co operator whose. Sueren ne agreement has: been filed for: approval. 


OE SABE bee hae ees BARL. Cc “HARTLEY. Br. ALL ‘ depuis ee oe 


J anuary 18, (1958. 


ae “the record shows that the land invelyed @ was 5 hot within the ae Tye . - 
: ‘geologic structure of a producing oil or gas field on August 31,1956, 


oe the expiration date of the lease, ands no. Sisebverry. was s made during are eh 


ne the. primary term of the lease. ae 
' - In his decision the Director pointed out ‘that wile fhe pertinent . 


a c regulation of the Department ca CFR 192. 120 (b)) prescribes that = ee ws 


fee is eg e 


oe ey expiration date of 6 lease on forms for that purpose : in current oS 


| se: by the. Department, the. regulation also provides that. an. informal 7 - _ = 
ae request for lease extension filed within 90 days prior to the expiration. eo 


: date of the Jease will entitle the applicant to a notice allowing. him ee : 
80: days. within which to submit: a formal ‘request for. lease extension 


EME on the. necessary | official forms or. reproductions, thereof. (48. CFR - 


192. 120. (c)).--The Director also. stated that subsection: (f ):of 43. CFR, . we i 


Pe 1956. Supp.,. 192-120. provides. further that the timely filing of an — “ ; e 
i application for extension shall have the effect of segregating the... 
-.. Jeased ‘lands. until: the’ final action. taken: on. the application’ i is noted. - 


onthe tract: book, and that offers to lease filed prior to such’ notation: ae 
~- will confer no. rights j in the-offeror and -will be rejected. 


In commenting on the. above ‘regulation the Director stated: 


While the law and regulations specify that the application may be: filed by ae ee 


: . x : record titleholder or:in his’ behalf by, an. assignee whose assignment has been filed. : i. 


for approval or an operator whose operating agreement has been filed for ap-— 


4 proval, the fact that these individuals have been enumerated does not necessarily « . 


exclude others who may be. acting in their. behalf as: agents or attorneys-in-fact. - 

es It. would seem that: any. of. the. individuals. named: might authorize another:to‘act _ 

. in. his behalf. i in. requesting a lease: extension, particularly i in circumstances. as in-- a 

oe a “volved here,. where the assignee. was not aware that’ the partial assignment, of the qe 
ee: lease had ‘been. approved and: ‘therefore. sought the lease extension through its 


aes assignor as. record titleHolder of: the Tease as it existed before the assignment. was ah: 7 
a approved. . ‘No. reason is perceived why the. enumerated. individuals: might not 


oe ‘properly. designate. someone. to act for them. in. this respect... “The. Departmental poe 
decision’ referred: to. by the appellant: [Herbert K.. Lewis,, Charlotte. L. Murphey, 


_. - A-26819 (June 80, 1954)] supports the appellant’s contention that no specific. 
form need be filed to establish agency. where an application for extension of an 


| : a oil and gas lease. is ‘filed by another for the record titleholder, it being Sufficient - 
- to. show by. substantial evidence that. the person: ‘applying is. acting on behalf of — 


; ‘the record. titleholder ; also, that. the: showing of authority to act for the record : 


titleholder need not. be submitted simultaneously with the application for: lease 


a extension. Formal evidence of. authority to act for a record titleholder: appears — eae 


- - necessary only, where a transfer of a Tease ¢ or of 8 an interest therein i is sought t o te ae 
a. ne accomplished. . : pe | 


3 ~ Both:the company’ g aa to the Ditscor and the Director? S deci oa) o 
: nee make it clear that. the Position. of the company and the Director ee 
“ls. that Anderson was in. ‘fact the agent of the company, when he e filed Se. 


= - sponse to ithe present appeals, the e company a also seems to intimate that 7 = - = 


454939588 


ag "DECISIONS OF THE DEPARTMENT OF TEtE INTERIOR 185 rp 


me ene may be considered to have Deer: an apparent agent for the | os | 


2 company in filing the. application: for extension. The company so. 


e indicates by declaring that. this case is ‘not different in principle from . iat nt 


ae the case of H erb ert Re. ep - harlotte L, ut Murphey, 3 ee | In the nee ; 
we zed case it, was. stated that: 3 _ 


a) There were no specific: forms ‘equized oe ‘the renewal of | an. existing) ie. = = 
ie cca OF A telegr am, letter, or ‘even, a. check that. is. ‘properly noted, would. be. suffici- ies 
‘In this case, ‘therefore, the question. is. the amount of evidence ‘that would es 


: a — . be pe to ascertain that | E. a ‘Preston was S indeed acting 0 on behalf of oe : os 
aoe oe bert R. Lewis. 7 ese 


oo: “There is. ‘evidence in , the: ‘record: that the Bureau « of. Land ‘Mabagerient had. ed 
ie prior knowledge. that Mr. ‘Preston was acting on- behalf of Mr. Lewis. .Corre- : 
 , spondence. had been. carried on directly with Mr. Preston regarding. the payment a 

2 of the rent. ~The rent for the preceding years had been tendered. by Mr; ‘Preston ans 


ee and accepted by the Department. : Receipts for the rent had been mailed directly. 7 

to Mr. Preston by the Department. It ‘would be: unreasonable to assume .the . 

| "Department did. not have knowledge: that Mr. Preston had been 1 acting. for. his — 
le Mr. Lewis, in this instance.. | | 


Pate should’ be noted that j in the. Lewis-M Misrphoy ct case: he applitetion 
for: extension was signed: “Richland Oil: Development: Co., E. J. Pres: 
. ton, Vice President,” ‘5 but.o on the: letterhead of this letter appeared the - 
~ words: Ste ere en eee 
: Sohnee ee CHICAGO OFFICE: | 
tin oa Herbert R. ‘Lewis, Preset 
/ 7 1609 Roanoke Building 
“o>. 11 South La Salle Street’ 
: : : - Telephone—Ra. 6-298. - oe ik 3 
ao comparison: “of the: facts in- the: Pe ae ees case. vith. the 
| present: case discloses‘a number of distinguishing features between'the 
- two cases.” In the Lewis-I urphey case a number of transactions had 
occurred between. Preston. and. the Bureau. which tended to show that 


a Preston. was. Lewis’ agent, 1. e., the. fact. that ‘Preston: had. paid. the 
rentals on the lease, the. fact: that. Preston was an. employee. of Lewis, . 


| a cand; finally, the ‘appearance of ‘Lewis’ name on'the letterhead of the e 


| Ee Teter accompanying the’ application for. ‘extension of the lease ‘ine! 
volved. . In the present case, there is not an iota. of evidence to show" 
that. Anderson. had ever acted aS the company’s. agent in. any. of its. 


dealings with the Bureau. There was-no correspondence or record of . 


Be ae 2 any: oral conversation: between: Anderson and the land office’ manager, * a 
ee or any of the office employees, which in: any way indicated that Ander- | ia 
‘son was to be. considered. an agent for the company or had any appar- 

ent. authority to. act in its behalf. It was on the. basis of Preston’s: oe 
- ‘past dealings with the land office, in which he acted i in behalf of Lewis, 


that the Department concluded it was reasonable to assume that Pres- - : 
eee ton was. acting ina similar capacity. when the application 1 for exten= 
, sion n of the Lewis Tease ¥ was s filed. , | | ey 


as ae = i OAs i a. ee “BARL ¢. HARTLEY Br AL. ae ee Poe SO ETQe sean, oe 


January 13, 1958 


“The Lewis Moirphey d destin does not ama out: twhether tha nj Dibparts oe 


. = ant felt: Preston’ was an actual agent or merely had apparent au- — a me 
ee “thority to act as Lewis’ agent. However, it would appear that’ the arene 
facts of the case. gave. rise to. the: creation of apparent: authority to. 


x a act as son which j is s defined 7 the Restatement of Law of of Aeetyy a2 


wae 


“xdept for. the execution of ‘instruments: ‘under seal or. for. the. ‘conduct - me, io : 


: eC “ tranasetions: required by statute to be authorized ina particular way, ‘apparent’ Cae, 


“authority to do an ‘act may be created by written or spoken words or any other — oe 


me |; conduet of the. ‘principal - which, reasonably: interpreted,. causes a: ‘third. person: a a 
Sto believe that the principal. consents. to. have the act: done on = behalf by, the - ee 


- i pergon purporting to act for. him. 


“None of the evidence submitted ie ihe. company. with it ate ican he 7 i <i 


a the Director relates. to | any outward action taken by the. company: to. 


a. ‘create any. degree of apparent. authority:i in Anderson as its agent... No. a 1 : 
. letter was .written by either Anderson or Richardson. & Bass or the 9 


ey company. to the Jand’ office informing. the. manager that. such. owas. re . ° 
ee _ the. case. In other. words; until after. the manager’s decision rej jecting OO 
| “ce the: company *S, application. for extension. filed. on August 31, 1956, thei. 7 
_... Bureau had never at any time been put on notice that: ‘Anderson WES ks 
the company’s agent. .Thus, the principal basis for the Department’s. 
_. decision in the Lewis-M urphey case, 1.@., the reasonable. belief that. one 
72 othe basis of past dealing Preston was acting as.an agent for Lewis, 
a is totally absent from. the factual. situation i in this. case.. Pe a a dae 


__».. The crucial question then is whether Anderson was in fact i agent fo 
es of The Texas Company when he filed his application for extension. = 
To create. an. agency it is fundamental: that there. must be. oo ee 


oy on the part. of both principal and agent. that.an. agency. shall exist. we a 
i ; The principal. must. intend that the agent shall act for him and: ‘the: 0 es 
agent. must. intend to. accept: the authorization and act: on. it.. 2 Am,» > 


Sua) urs, sec, OAs ‘Rest. , Agency,. .. sec,. 15. There need be no: express: agree- a a 


te “ment between the principal and agent, but if there isnone, there must. 
be facts from which consent.is to be implied. Mack v.. American 
poe Security & Trust Co., 191 F.2d.775.(C.. A: D. C., 1951)... The courts. ae 
shave. frequently: stated that the. burden. of: ‘proving the existence of . = 
_. ageney is upon the party asserting: it (Gosney vi Metropolitan Life 
Ins. Co., 14 F. 2d 649, 653 (8th Cir. 1940) ; Mack. American Security 
| AT ae Co.. , supra); : a that:agency will not be presumed or inferred 


| . because the éenditions and circumstances are such as to. make. such ane. | : : 
we - agency. seem. natural and probable and. to the advantage of the sup- © 0 
posed. principal (inre Thomas, 199 Fed..214 (D. CONLY. 1912):)., “The 


= -. mere.! fact that. one transacts business. for another. does not necessarily. _ ee 


ti oO give rise to the relationship of. principal: and. anced M ee es Ve Brink, Sore 2 . 
- ee W. 2. 8 Dak. B10) oe 
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ae The company’ 'g proof. of agency rests upon the deca and ie : a 
# ies material which were filed in support of its appeal to the Director. — 


Ps In addition, the company has recently, furnished an. affidavit dated 
- s June 17, 1957, by Anderson. None of these documents expressly cre- | 
er | ates: any agency . relationship between the company and Anderson. _ 

os ~: The question. then is whether. the documents necessarily created such) 


rae relationship or prove that it existed. ‘This requires an examination. 


_ of the documents. ‘The first is the. option, agreement between Ander: — | 


ee son. and Richardson. & Bass, executed on September 8, 1954. In this — 
«agreement, Anderson gave Richardson & Bass the option to purchase 
--’ > his oil and gas: lease for a period of 3 years, subject: to certain terms — 
cof, “aad” conditions. ° The only reference to a possible third party is to be 
found in paragraph 4 of the agreement wherein Anderson, as optionor, 
See agreed. to execute and deliver an assignment of the lease or part of it 


“to Optionee [Richardson & Bass], or to the order of Optionee. This 
‘language hardly. imports that Anderson ‘was to be the agent of anyone 
to whom he might’ assign the lease. Nothing was saad 1 mn the oS 
“ment.about- applying for extensions of the lease. . 


. The second agreement that might. be of sipridficdinde is the’ agree- — 


ey ment assertedly. entered into ‘by Richardson & Bass and: The Texas 


A Company on May 1, 1956. | A copy: of this. agreement has not been 


ce furnished. but. it apparently: contains no provision establishing an: 


-- agency relationship between the company and’ Anderson. It is safe 
-to'assume that if such a provision existed, it would have been called 
to the Department’s attention by the company. ' meg, age 

‘The two agreements considered together: haveno more s affect than. the - 


a agreements considered individually to make Anderson in any way 


the agent of the company. When Richardson & Bass, in fulfillment. 
‘of its agreement: with the company, asked. Anderson, pursuant | to his: 


agreement with Richardson & Bass, to make a partial. assignment. of. 


his lease to the company; it is obvious that Anderson was not acting — 


° as an: agent for the company. | _ Anderson was acting as & principal 


-.(assignor) in relation to the company (assignee). “When Anderson. 


. later filed the request for extension, what had happened to convert the © 
aoe relationship. between him-and the company into that of agent and 
sete principal? The company relies upon. the agreement between Boone 
_... and Duncan that Anderson should. apply for the extension and Ander- OS 
ae son’ S applying for the extension pursuant to this agreement: | ft 
a The facts shown as to this arrangement, however, fall considerably oe 


| . . short of establishing that Anderson was the agent of the company. | | ; 
Qn the contrary, the arrangement was repugnant to the concept of 
~: agency. Messrs. Boone, Duncan, and Anderson all. state that Ander- 


son. applied for the extension of the lease in its entirety because none ie) 


' : “ of them knew that the partial assignment had been approved. They. | 
oc all 1 thought that the entire, lease remained: in Anderson’s name and as 


er Pah ae aNe Pir oars Late ay, 
ys : 


ae eae ek EARL ‘C. HARTLEY Er a ee a 


January 18, 1958 . 


a éhvid: soar of ine assignment, might not occur eal after the ae . . 
-piration of the primary term of the lease. ‘They therefore assumed =. 


that Anderson, : as the record titleholder of the entire lease, would. have: ir es, 
a to’ apply for an extension of the entire lease’ in. order to. ‘prevent the ps 
oi assignment from: becoming a nullity.” ‘In other words, the arrange-' a § 
- ment’ madé was entered into on the assumption that the: company Pee 
could not. apply for an. extension of the lease as to > the portion, no 


o : signed to it but that Anderson could. zy 


This: underlying assumption. is totally friconsistent with ihe con: oe 
cept of ; agency. An agent."“is the business representative of the ‘prin- ieee 
~ elpal and acts not only for the principal, but in the place. and instead ae 
of the principal” (2 Am. Jur., sec. 7; italics added). “He derives his. 
authority to act from his principal and i in effect stands ‘in: his princi- a 
pal’s shoes. 2 Am. Jur., secs. 2,8, 6. He “represents. one who can 
act for himself”. (ébid., sec. Bye ‘Therefore, it 1s wholly incompatible | 
with ‘the notion’ of‘ agency that a principal can have an’ agent: ‘per- » 
' form what the principal cannot do himself. The courts have s so > held. > 


In. Te Farley, 106 N. BE. 756° (N. an a 1914)2 ae 


To agree with the company’s ‘contentions then is to hold that the ae 
company intended to Have Anderson, as its. agent, do what the com-" 
pany thought: it, as'the principal, lacked authority to do. Of course, 
the company in fact had authority to apply for the extension of the’ 


assigned ‘portion of: the lease and could have appointed ‘Anderson. 
as its agent. to make’ the application. But the. question. of agency 


arises in this proceeding because there was no express designation of. 

. Anderson as.anagent and it-is necessary to: determine from the action 

of the parties; as ‘shown by thé ‘record, ‘whether an agency in fact was. 
created. On this it seems clear that the company intended to have aay 

Anderson do what. the eae could not a ane this i is is incompatible: oe. 


cE with the notion oft agency. 


_ In my ‘opinion a far: more : pational view ta take , of the dierange: ae 
~~ ment is that. the parties involved” (The Texas Company, Richardson’ nae 
_. & Bass, and Anderson) .were’ simply acting to effectuate their respec-» 
“tive agreements with eachother. Richardson & Basshad agreed with) 
the company to: obtain .a transfer, of ‘several ‘leases to ae company. en ee 
ie It was natural that the company would ask Richardson & Bass to take” PS 





2 ‘This assumption - was, of course, erroneous. The pyeen, extension pareeraol of seceibl om 

es by @) of the Mineral Leasing. Act, ‘quoted earlier, specifically provides that an application for SF 
- extension can: be- filed. bY. “an assignee whose assignment has been filed for. approval.” ' The “ 7 

company. would have. had. the right to apply for an extension of the assigned. portion of the \ a ec ee 

lease even if the assignment: had not been approved prior to the end of the: tee term: oe eee 


of. the parent lease.: 


2 In. the Farley case consents to. ‘the. issuance of a. aiauor ree ‘certificate + were given iy oe ae 
eo infants: - ~The’ consents “were signed by them personally and by one signing’ as their: agent. ee ae 
The: eourt ‘held, that. the-infants could not consent:and. that: the fact that: their: agent signed: - . 

did not make. the consents valid, “It, certainly ; ds clear that an: infant. who cannot himself - 


execute’ a: consent cannot by ‘himself and: in any ordinary’ manner create an agent who will’ 


have srester powers than he himself possesses” [p. 7 eel. 


ae. 
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cre ae gation. was: - necessary in- order to ‘effectuate the ee ee 
_.”~ Anderson had agreed with Richardson & Bass.to assign his lease to. =a 
2 a their. order. It was natural that he would take what. action was nec-, ee 

oa essary, including applying - for extensions, to effectuate his agreement; ae 


ve oe with Richardson. & Bass. © It. thus. ‘appears. that. the respective parties. o 
Were. working as pr incipals ' within the framework of their respective.) — 
eee agreements rather. than as principals and agents. -Thisi 1S quite clearly us 


oe shown. by the fact that the company did not approach Anderson dias” : 


; | . . | rectly but only through Richardson & Bass. - _ Anderson’: S application. : 
> was undoubtedly of benefit to the company but it was, equally bene- 
ficial to him from. the standpoint. of his agreement with came caee 


oe | = & Bass. 


“As was eee papier ‘the burden oft proving agency i is upon. the per- . | 


‘ roe asserting. that an agency exists. Not only. does the evidence fur-. 
~ nished by the company fall far short of showing that Anderson was 


the agent of the company. but it. indicates affirmatively that, Anderson. 


was being. called upon to do. what. the. company thought it could. ‘not. 


do, a-notion which repels the concept of agency. Therefore, itis my. 
-. conclusion that Anderson’s application: for extension cannot be con- 
. sidered to be an application. by the company for an. extension of ‘the | 
< portion of his lease which was assigned. to the company. : , 
.~ This leaves. for consideration the telegraphic request, for extension 
: filed by the company on August 31, 1956. ve 


“In its brief. i in answer to the appellants’ appeals to the Se 7 


| tha: company asserts that: the 5- -year extension paragraph of section. 
17 of the Mineral Leasing. Act, which provides that— _ fee : 


- a ee No extension shall. be. granted, however, : ‘unless: within. a “paelod of : : 


| ninety. days prior to such. ecpiration date. an suites therefor is filed by. the 


ae record. titleholder. * ee Titalies added]. 


= may . be literally interpreted to méan rota an owner of an. eel ce gas 
lease has until the expiration date of the lease to file an application, _ 


os regardless. of when the land office may be-open for business; that con-. | ; 
sequently as the lease in’ this case would’have expired at midnight on. 
August 31, 1956, the lessee: had until. that. time to file. the application 


eae and, as.a matter of fact, the application. was actually filed before that: : 


: | time inasmuch as the telegraphic request for an extension was 8 dropped: Pod 
in the land office before. the expiration of the lease. as 


The courts have taken - varying positions on this question: “Tri H ilker nae 


. & Bletseh Oo. v. United States, 210 F. 2d 847 (7th Cir. 1954), the 
eS “court: held a:tax claim ‘was not timely. filed where the claimant arrived Gs 
at the. tax office at 4:35 p. m., and found the office had closed at.4:30 
7 i P- me The court relied on the fact that for 6 years the office had ob-. oe 


tee? 


a was no o regulation petablishing such ee In: Otsonsl Winois ia _ 


sie Co.¥. District tof. Colmes? 204 F. od 29 io A. D. 0. 1008), the he.coury, Ae 


eee ccd te. “BARL om “HARTLEY. ore ALL . wien, TBR ae 
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Fea took a ‘stricter view, holding’ that Gin the pee of tatablistied office voy ae 

ous hours”. one can file ‘until. the clock. strikes ‘at midnight of the last: day Se as 

ie and that. a ‘document deposited. in an office” on that. day. after office: es 
-.> hours but. before midnight. Is: timely: filed.” “The court, did” not.say 


how office hours must be established in order to confine valid ‘filings to ee 


~ such hours. It would seem amply ° glean, however, that, a sane S Pe: ee 


ie : regulation would. be sufficient. 


Saal Supp. 101. 20). ‘It provides that— 





a * The hours during. which: the Jand: offices. and fie > Washington’ office —_ ad 


a Ex open. to. the public. for. the. filing of: documents. and irispection. of records: are from. | are 
105.00 a. m. to'3:.00:p. m., standard time or. daylight saving time, whichever is 


ae . - = in’ ‘effect at. the city in which each office i is located.” “2 ig es a 
<b). “Any document: required. or: ‘permitted. to. be filed: under the véiulations Ce oe 


= thts chapter, which. is received in the Land office or'the Washington office, either .- a oe 
~~ in the mail or by, personal delivery when the office is not open to the public shall ~ ee 
i be deemed to be filed as of the day. and hour the office next. opens. to the fiublie. 


ee This regulation became effective on: J uly. 28, 1956, and. was in effect * : 
: at the time the company filed its. application for extension on August: 


81,1956. Therefore, the company’s application was properly deemed» ~ - 


ae : to. Have been filed. on: September 4, 1956, the-first day the land. office: ae 
ee Mext: opened. after the closing. on. Friday, August 31, 1956, or after the, : 
a expiration of the: primary. term:.of the lease. ~ 


_ Subsection. (g): of 43 CFR, 1956. ‘Supp. 192. 120. provides that: 


Upon failure of the lessee or ‘the other persons enumerated ‘in. paragraph ( ay 7. ees 


wos : “of this section to. file an application. for extension within the specified period, the. ae oe 2 
ae lease. will expire at the expiration of its. primary - term without notice: to. the see 
a) tie “lessee. ‘The lands will thereupon become subject to new filings of. offers to lease? ee 


acts As the application filed by the. company. was filed late, it was inet oe 
oe fective to gain a 5-year extension for: the company. ear Sees 
7 One further. contention. by. the. company, remains: “for eneidapation, Be ale 


oe . This is the assertion that under the provisions of 43. CFR, 1956 Supp. a ot 


Ath 199. 120. (£); . ‘the: applications of. the. eappellente x must, be erejected. “This: — - 
fe rogulation provides as follows: <r Site 


aa CE ‘The timely filing: of an applicatioa for extension shall have: the. effect ‘of s ad ms 
| segregating the, leased: lands. ‘until: the. ‘final. action. taken: on the application 1S.2)2 eS 


: - : “noted: on. the tract, books, Or, for acquired: lands, on the official records. relating: co : - 
thereto, of the appropriate land. office. Prior to such notation, the lands are. note 
ao available. to the filing of ‘offers to lease. » “Offers to lease filed prior to such. nota- Stee 


od es will confer : no rights i in the offeror and will be rejected. 


~The company ‘contends. that. there: was a ‘timely. inplinatond filed ol sad. Ee an 


: : pga of the. rental in ‘full at, the’ expiration date of the Tease: which a : c pe 
ae had. not been. formally. rej jected, and that under the. terms of the above- ae 


ae = 3 The: ‘persons enumerated by. gitaceuod te are. (1): the tecord: titleholder of the. leaner a _ a . 
ms (2) an assignee whose assignment has been. filed, for ‘approval ; and Siete an operator whose PA et ee 


ae a ~-qperating, peresueny Dae, been’ filed nor approval. : 
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quoted regulation the laude t in. issue, were 1 segregated until such tims a ef 
as final action is taken on that application, Therefore, the company rh 


oe argues that the applications filed by the Sepals pe rian on ae : 


is oe . September 4, 1956, should be rejected. © | ae, 
: - Tf this, contention is sound, it. would not of course, help ‘the com- # . 


: - 7 pany in’ securing a ‘5-year extension. Tt would, however, require the | - a 
ae rejection ‘of the appellants’ applications. In view of the conclusion ae 


reached in this decision that the company is not entitled to'a 5-year . 


ae ‘extension, it becomes important to determine whether the appellants’ . . 


applications: were properly | filed. 


te Phe regulation. just. quoted’ provides or the ‘sbavogation ‘of. land. ae 
s from filing by. others | Ypon the “timely. filing of an application for ex- - 
= tension. "The company’ S telegraphic. application was not. timely. filed. ot 


go it had no seoregative effect. This:leaves only Anderson’s applica- 
-._. tion: for-an extension of: the: entire lease. : “Although the regulation'is .° 
not: explicit, T think that; at’a minimum, in order to havé a segregative ae ok 
effect; an application for. extension must’ be. timely filed. by one whois 


ce . 7 ae avithorized to file such an application, that is, the record titleholder, 
San bancees whose assignment has been filed for a an oper 


ee : a purports to! ne this, agent’ for’ any 7 oft the ‘foregoing persons: In this’ a 
_. ¢ase; Anderson did not fall into’ any of these categories. At the time ~ ae 
. She filed, his assignment: to: the company had been. approved and was In a oe 


; “effect: “So: far'as the: assigned ‘portion of the lease was: concerned, he | 


Ps 4 7 was. just. as.much a: stranger to:lt as any. other person. . Consequently, : ne 
amare | ‘believe that. his ‘application. for. extension. did not. segregate: oO? as- se 


| oe, signed] lands from: filmg by others.’ : me he 
Tt is therefore concluded (1) that The Péatas Coan pay has failed to hee 


ee prove that H., H. ‘Anderson. acted as an agent for the company when 
he filed an application for extension of ‘oil: and gas lease New: Mexico - "ae 
Le 05961 i in its entirety’; (2) that the attempt to apply for'an. extension eee 
ae made by The Texas Company by a telegraphic application which 1 wag 0s 
>. received after’ ‘the regular business hours of the land office were over 
oy son August 31, 1956, was filed too late to be of any: effect and ther efore 
— oilsand gas lease N ew Mexico: 05961-A. expired on August 31,1956; 
and (3) that: the oil: and ‘gas- ‘lease offers’ filed. simultaneously by: the 


| ne appellants | on September’ 4,°1956, were filed ata time when the lands — - - 
_were available for further ‘easing : and should not have been rejected. — oe 
. Therefore, pursuant, to. the authority, delegated to the Solicitor by . ae 


o. 7 the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 > 
oe. AR. 6794), the decision of the  Rzeton, Bureau of Land Manage Pa 
ae - ment, is reversed. Mobic nested crete 


| Epwuxo 1 T. ae re 
gg Sa a’ i 
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ee ar me B-27502- "Decided J cmuary 1 18, 1988. 
- 2 Statutory ‘Construction: : ‘Generally _ 


ae ~ In. determining: the. ‘intention of: the repielatune: as. to. whether: a statute / is. sto aa 
“operate ‘retrospectively or: prospectively: only, the courts. have evolved a re 
| -strict rule .of construction ‘against: ‘retrospective. application and. indulge oe ae 
in the. presumption, in the abserice of clear expression to the contrary, that es 
the’ bedcaneiehes intends statutes . or amendments thereof: operate: PrOBpee- ee eee 


3 Pa tively, only. 


ee Statutory Constritction: ‘Gaezally ” a ae | 
a “A statute. should not: be applied: retroactively. where the: intent ‘of. the @ legis: 7 


Jature to have it so apply is. not clearly shown. ‘and where, in ‘addition, such .. ° a 
. retroactive application. would: take, away. property: rights: entitled ta: pro- : 


. tection under the Constitution. op x cae 


a ou and Gas Leases: Rentals—oil and Gas ‘Teaiea: Termi ation aoe 


» The. provision of. the: act. of. J uly 29, 1954, automatically: terminating an. oil 
- and £as lease for, failure. to pay: the rental:on or before the anniversary. date. 


of the lease. applies: ‘to a lease issued prior to July 29, 1954, only if- the 


E Tessee has: filed a | written notice of his ‘consent ‘to have: his lease bound | by. ow 


Bear that provision.” 


- Oil. and Gas Leases: Renials 


\ 


_ Where an. oil and gas lessee under # a ‘Tease: issned prior 40! July 29, 1954, has 
- been notified that” rental. is. coming due’ ‘under his ‘lease. and that the’ auto- 


~matie: termination ‘provision: of ‘the act of J uly 29, 1954, will’ not apply. to 
a his ‘lease unless he. files a. written notice ‘of. his: consent: to. have his’ lease 


iY bound by. that provision and Wheére:the lessée. fails to:file: such: consent, the 
ios lessee. isnot entitled, upon: his surrender. of the lease 2 months. after. the. . 
fourth ve s rental has accrued, to: the benefit of the: act: of November 


’ ras) 1943. oe 2 : ioe | , 
See “APPEAL FROM THE BUREAU oF LAND. MANAGEMENT 


_ Stanley. Odlum. and: Avila: Oil, Company, through their. ae a < 
have: appealed: to, the Secretary of the Interior. from a decision by'the — 
Director of the Bureau of ‘Land. Management. dated April 19, 1957,. 
_. wherein the Director affirmed the-action:of the manager of the Jand: 0: 
Office at Santa, Fe, New. Mexico, in. calling: upon the parties to pay the oe 
fourth year’s. rental under. four noncompetitive oil and ‘gas. leases) 
(New Mexico 04282, 04282-A,, 04285, and 04286), issued-under section. 


a pees mo “STANLEY “oDLUM AND, AVILA’ ‘OlL co. ) an o pe nt 


_ IT of the Mineral Leasing Act, as ‘amended: (80 U.S. C., 1952 ed sec. _ 


- | : * 226), and held by. the: parties: under: approved assignments," and: in | a 


“wphe attorneys have advised ‘the ‘Department that ‘Staiiley Oalum’ died. ‘after the notice sa es 


ae «oe: this : sappeal. was: filed: and that the: appeal, in‘, 80: far as:it’ relates: to “the, Anterest: of Mr. i anos ae 

an Odlum, is: being. prosecuted for. the Estate: ‘of. Stanley: Odlum; ‘deceased. ' ; a a 

-.  2"The interests. of the’ ‘two appellants’ j in these and. two. other teases: (New Mexico 04283 egies te 

ae ond and 04284). are ‘set forth in: the’ decision’ Of the. Cadena manager of the: Barta, Fe Jand: and eae 
8 aunxey. Office dated J une, 2; 1953." Sn 
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ann shui: the parties. ‘offer’ compromise’: the lain: ‘by. the’ payment a 
. of the accrued rental under each lease on a pro rata monthly | basis: for 


. he the portion. of the fourth lease. year which bad run aS ‘to their 5 ce 
oem -relinquishment of the leases on August 31, 195 Be. o oe 
: The leases were issued as. of J uly. TL, 1959, ae a , primary eeu iof- ae 


| ee = 5: years. “Under the’ provisions. of ection: 17 of: the Mineral Leasing ag oY ; 
alo Ss Act. and the terms of the. individual Teases, the: fourth “year ’s rental - Sea 
WAS. due on J uly. J al “L955. “The leases were, 1 under the second. paragraph eee 


ee ‘of. section 31 of the Mineral Leasing Act-in. force when. the leases were 


| > issued (30 U.S. C., 1952 ed., sec. 188), subject, to cancellation ‘by: the 5-6 
ae Secretary of the Interior, after 380 ) days? otic, upon the: failure of or a 


| vy ton of the leases provides i in pants ee eek e 


- Tf the lessee: shall: not. ‘comply with any’ ‘of the’ provisions HOt the. dict. Or. ‘the a 


2 ceeaisebes thereunder.or.make default in the performance or: ‘observance of any. _ 


. of. the terms, covenants,’ and stipulations hereof and ‘SUCh - default shalt continue. . 


: _ for a period of 30 days after service of written notice. thereof by the lessor, the an 


lease may be canceled : by the Secretary. ‘of. the Interior ‘in accordance’ with oe 


. section: 31 ‘of: the: act, as amended ou [Italics supplied.] 


: _ Prior to. J uly. A 1955, the appellants were ‘notified that. the fourth. oe 
“year ’s rental was coming ‘due. They were also, as. holders of noncom- 
“. petitive oil and gas leases issued prior to July 99, 1954, notified* that > 
“an act. approved on July. 29, 1954. (68, Stat. 583-585), had amended ° 


section 31 of the Mineral. Leasing Act to provide that upon the failure . 


ofa lessee to. pay rental on or before the anniversary. date of the lease, « . 


ae for any lease on. which there-is:no-well.capable of producing oil or: 


. gas in paying quantities, the lease shall automatically terminate by : 
| operation of law and that if they desired their leases to become subject 
to that provision they should sign the notices and return them to the | 


land. office: within: 30 days. The notices also stated that unless the | 


a signed notices: were received the leases. would: not be subject. to that 
_ .- provision of the 1954 act but. that: the: provision “would be: applicable~ ap 


to any. ‘extension of such leases which might: be: ‘made subsequent to 
July 29, 1954.° The notices not having been returned signed and the 


4 rental. Bre the four leases: not having been. paid, the parties were . i: : 
informed by. default’ ‘notices sent. on ‘August 4,. 1955,. that ‘payment 


i : of the fourth year’ 's rental was due, that the leases were in default, and 7 ng he 
a a that if the default continued for 380 days from the receipt of the notices - Bish 
-.. the:leases would be. canceled. ‘without: further notice and. steps would : ao 


— a 7 be taken: to collect: the. money- due’ to the United States. 





ate a ith. their, appeal: from: the. default notices, the parties). on. Aware : : paas 
“4 81, 1955, submitted: relinquishments: of the leases. ” They ‘contend that. os 
oe under the act, of J: ‘uly 99, 1954, their’ leases. terthinated automatically. = 


- bes by operation of law upon their failure. to pay: ‘the rental 0 on. or before: = : : f 


_ _ 3 Form 41271 (August 1954). 


a 


Pay Miiccae. Me = 


January 18, 1958 


| . “the a anniversary date of’ the leases, J. uly i, 1955; ‘and tat thexefoite a. mee oe 


no money is due to. the United States. They admit that prior to. J uly: a Pe 


cet, 1955, they received the above- mentioned notices but. they: contend a a 


. that the automatic termination provision « of the 1954 act is applicable - 
to. their. leases and that therefore. it was not. necessary for them'to ~ 


elect to come within that provision of the act. . | They. submit that their = 


‘interpretation. of the provision, is @ reasonable one. - However, i in the 


~..- event their interpretation of the act is not accepted, they offer. to pay 


‘the rent under the leases for the months of July and August, 1955. _ 
They. state that the Secretary of the Interior has the authority to ace. 
cept, this offer under the act sof November 28, 1943 Go U. 8. Cy 1952 2ed., | 

“sec. 1882). _ ae" 
~ : The. act. of J uly 2 29, 1954, eet the Mineral Leasing ‘Act ot Feb-. © 


| ruary 25, 1920, as amended (30. ‘U.S. C.,.1952 ed., sec. 181 et seg.), a | 
IM | several particulars. The automatic termination provision, with: | “A ae 
which we ‘are here concerned, was added bys section. UT of that act tto ie 


2 the second. paragraph | of section 31. | 
. Prior to the amendment made ‘by ihe act, section 31 reads. 


Except. aS. otherwise herein provided, any: lease issued under. the ; provisions of ee 


Hk ‘this Act may be forfeited and canceled by. an ‘appropriate proceeding in the «: ee 


Z United States: district court for the district in which the property, or some ‘part. oa 
2 thereof, is located whenever the lessee fails to comply with any. of the provisions 


of this Act, of the lease, or of the general regulations promulgated under this me 
Act and in force at the date of: the lease ; and the-lease may provide for resort to... 


; . ; appropriate methods for the. settlement of digputes or for. remedies for. breach. hot _ ee a 
_.” specified conditions thereof. _ ena! « ae ee 

ae 8G lease issued: after August 21, 1985, under: the provisions of p pection. 1 7 of ws 
this. Act’ shall be subject to cancellation. by. the Secretary of the ‘Interior after Pi ea . 
i thirty days’ notice upon the failure of the lessee to comply with: any of the ‘provi- > ne 


sions. of the lease, ‘unless’ or until the land covered ‘by any. such lease isknown to. 


_ contain valuable: deposits: of: oil-or: ‘gas. Such notice in advance of: cancellation:._ - . . 
~ shall-be sent. the lease. owner by. registered letter directed: to the lease owner’s. 


7 record post-office address, and in case such letter shall be returned. as” undeliv- 
ered, such notice shall. also be posted for a. period of thirty days. in the United | 


E ‘States land office for the district. in which’ the: land covered by such lease’ is 


situated, or in the event that there i is 1 no > district. land 1 office £ for such district, then. 
in the post, office nearest. such Jand: me 7 : : 


“The seventh provision of tlie: act of J aly: 29, 1954, eiends section’ es: 
| 31 * by: inserting ‘nimerliately after the second | paragraph t thereof the, ; 
| following sentence: = 


Notwithstanding the provisions of this s section, however, upon failure: of a lessee 


>to pay rental-on-or ‘before ‘the anniversary date“of the lease, for-any lease-on:: ee 
_ Which. there is. no well capable of producing oil ‘or ‘gas | in paying: quantities, ‘the : 


ies «The sabatanee: of the first ‘paragraph ‘of the section appeared. as section 31. of the ca | 


"ag. originally enacted.’ The second paragraph of the‘ section was added thereto when the . es 


; | ” Mineral Leasing Act was generally amended by the act of August 8, 1946 (60: Stat. 950); are ie rar 
a Prior to. that- time,. the. substance: of the second: paragraph Was: contained in. aecton Ba of = ee 
ie ~ the act ¢ as amended rs the act of f August 21,.1985 (49 Stat: ee see : a ; 
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| rea shall automatically terminate - operation . of ‘law - Provided, lea oe, 


‘That when the time for payment falls upon any day in which the proper office 


7 : for payment. is not open, payment may be received the 3 next. cate Bad day 


LOE o aie shall be considered as timely made. 


The appellants contend that the ee 1s s applicable to all oil : 


: and gas eases: issued after. August 21, 1935, on which there are no © : ; 


am | . - wells capable of producing oil or gas in paying quantities. ‘They call ete: 
‘attention to the fact that this act, unlike the previous amendatory act = 


” of August 8, 1946 (60 Stat. 950) , does not. provide that. amendments = 


made by the act shall not affect: any ‘right acquired under the law. as 


ab existed prior to the amendment and that the 1954 act does not, as | 
did the 1946 act, afford. outstanding lessees the opportunity to elect ae, 


_ to have their ie governed by the applicable provisions of the new 


~ law instead of by the law in effect prior thereto. ‘They refer to cer- 


tain: statements made by an officer of the Bureau of Land Manage- : 
ment at the Senate: hearing | on the measure * > which ; seem to lend sup- 


"port to their argument: ‘that. the ‘provision was intended to be 


applicable to leases outstanding at the time the measure was adopted. 
“While it must° be admitted that those’ statements seem to indicate 


| . that the provision. would be applicable to: outstanding leases, other 
statements made at the hearing by members of the committee, the As- 
sistant Secretary of the Interior, and the Chief Counsel of the Bureau, a 


as well as the Department’s report.on the bill show that it was not. 
the understanding either of the members.of the committee or the De- 


partment: that, the legislation; if r adopted, would be retroactive. SS | 


this respect: | . 

‘The purpose of ie seein ‘which’ was. armaied byt this De- 

a partment, was to provide for the automatic termination of oil and. 

-.-gas leases not. having wells capable. of producing. oil-or gas in paying 
quantities where the annual rentals had not been. paid. by the anni- 


_ -versary dates of ' the leases without the necessity for the cancellation nee 

| “procedure. then ‘set. forth i in the second paragraph ‘ of section 31. The — 
cancellation procedure, in so far as it applied to defaults in the pay-. 

~ ment of rentals, had. been found by experience to ‘be both burdensome 

and costly to the Department and, in certain instances, to‘have worked 

mee hardship on. lessees who, although no longer interested in their leases, . ' 


; - nevertheless. had failed. to. relinquish . them before another. annual. ae ; 
rental had accrued. Under the law as it stood. prior to'the amend- 


ment, ‘obviously, the notice required by the second paragraph of sec-. 


ae tion 31, where-a lessee. failed to pay the rent, could. not be given until. . : 


- after the default had occurred,. at..which time: the rent. had. already 
accrued and. had become a debt due to, the United States. ‘Further- 


x . more, the: provision of section. 31, requiring 30 days’ notice before ‘such. ae 


cn Plas Hearing before ‘the. Subcommittee on Public: Lard: on the’ Committee: ou ‘Interior: and 
Ge of Insular. Affairs of -the Senate. on. §.: 2380, 8.2381; and:8: 2382, 83d ae ie ‘seS8. Bie bs * Gals 


ae os eet) at pp. 85-88, 
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=a ‘Tenses would be canceled by the Secretary of the Tntariei and section - ee 
7 of the lease form then being used, under which lessees had the right 

be HO submit: their rentals within 30 days after recelving - notice. of their. ae c 

.. © failure to submit their: rentals when due and thus avoid the cancella- © 
~ tion of their leases, were found to be inconsistent with the general ae 


~ practice: followed in preparing State and’ private oil and gas leases 


_ .of incorporating in. such leases automatic forfeiture clauses for: the er ae 


7 . nonpayment of rent. sy Serta 
.. It was:to. relieve ine Der eredeae er the ae sdinfuistrative’ tae be aeai 


i den. incident. to. cariceling leases where the annual rental was. “notes, | = 
” -paid by the anniversary: dates of the leases and to bring. Federal oi} = 


: and ¢ gas leases i in line with State and. private leases i in this respect that. -— ae 


the provision was suggested. - Add. of this. was. explained to the Con- a 
“gress when the amendment. ‘was suggested. In the Department’s re-" 

-port® on the proposed. amendment: of. section 31, it was. pointed out 
that: the. provision for automatic termination would: have limited ap- 


~ plication to leases issued before the effective: date: of. the. amendment. 


~~ As an instance of that limited: application, it was stated. that it would . 
apply. to such leases following extensions of those leases upon apphi- 
cation. therefor. ‘In other words, it would: apply to leases. issued prior - 
to July 29, 1954, only where those eases 1 were - extended after the date 

: of the smiendmente , | 
At the beginning of the as eertaan: commas. ‘eeabere voiced: 


concern, over whether. the. amendment, if adopted, would. result in the: . 


automatic. termination. of. outstanding leases. They expressed con- 
cern that the rights of existing leascholders be protected. They: were — 
given assurance by the Assistant Secretary, and the Chief Counsel-of — 
the Bureau ef Land Management that those rights would be protected | 
_ and that the. provision was not intended to be retroactive.” - ae 
. In determining. the intention of the legislature. as to. whiethor’ 


_ rere 1s to. operate retrospectively. or prospectively only, the courts | - 
— have: evolved. a strict rule of construction. against a.retr ospective: ap- 
: - plication. and indulge. ine the ‘presumption, in. the absence of clear — 


es a expression to the contrary, that the. legislature; intends. statutes or. os 
~ amendments thereof to operate prospectively. only. Hassett v. Welch, a 


“as 303. U. S. 308. (1988). . As the United States Supreme Court said in 


7 a _ United States Fidelity and Guaranty Company v. United States for ae 
... the Use and. vedas o: Struthers Wells. Hompany, 3 209 ge = ole : 


ae (1908), at p. B14: 


. There are: certain principles. which have been adhered. to with great: Ryreies cfu e 


noes by the courts 1 in. relation to the. eonstruction : of statutes as to: whether they are a - i 


- a 6 Letter to. ‘Sellar: Butler,’ dated “April 20, 1954, from the Aomiatant ‘Secretary’ of: the eee 


ce es Interior, incorporated in the reports of the Congressional. Committees on Ss. 2380 (S. Hept, . 


1609 and H. Rept. 2238, 83d Cong., 2d sess.). 


"Hearing, supra, fn. 5, pp.. AB and 14, 
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i. ore are ‘not: retroactive in their effect: The needa os is very: / gixong that y ee 
ae statute was not meant to act retrospectively, and it ought never to receive such 
~~ a’ construction if it is susceptible of any other. It ought not'to receive such'a 

ye construction: unless the words used are So clear, strong-and imperative: that NO fe 

peice other. meaning. can be annexed to them or unless the intention of. the eee ae - 


es cannot be otherwise satisfied. ee 


See General Petroleum as et. babs 59. L D 383, “389 9 (1947 ). ae 
Tn the: light. of this rule, considered in conjunction: with: the ex-.. 9" 


=: oe i pressed intention of beth the Department. and members. ‘of: the legis- : 
-Yative committee, it cannot be said: that’ it-was the intention of the: 9) 


ae : “ “Congress. that: the amendment: would apply to leases. already - issued. ei 
- Obviously, the amendment i is susceptible of a construction. that it. Tens 
ceive prospective application. only. ~The intention: of the ‘Congress ee 


will be completely satisfied by such a construction. | 

Furthermore, under. the above-quoted provision of seaon? 4 of 
eases issued prior to the amendment, lessees have the right to correct, 
| defaults i in their performance ahdee their leases if the correction is 


ge - made within. the 30- ~day period following. their receipt of notice of the 


oy default. This right i isa property right. Were such. leases subjected - 
to the automatic termination provision of the 1954 act, not only would . 


- the right, to receive the 30- day notice prior to the cancellation of their. 
~ leasés, assured by section 31 of the Mineral Leasing Act in force when — 


the leases were issued, but the right to correct the default within the 
~ 80-day period, granted by section’ 7 -of their leases,: be taken from: 
“the lessees.: Such a construction’ of: the amendment would do Violence 


7 to the principle that the rights’ of individuals arising out of contracts. 
_-with the United States: are protected by the Fifth Amendment of'the. oe 


Constitution.‘ The: only case cited by the appellants i in: their brief on: 


“appeal to the Secretary, Lynch v. United States, 292 U.S. 571. (1984), a 
a clearly sets forth the principle. The appellants argue that the prin- 
oo ciple i is. applicable only where the legislation i impairs: a property right ne 


_ . *and not where it confers a benefit. However, ‘the amendment does » — 
.- not confer only a benefit | on ‘lessees. ‘Instead, it provides a ‘different mee 
method for the termination ‘of leases i in certain circumstances from _ re 
‘that ‘provided for by previous legislation. If the legislation § were to |. 
~ be construed. to apply to leases outstanding’ at the date of its enact- 
ment, it would not only take from lessees under outstanding leases the 


i right to receive the 30-day notice but also the. right to correct the de-~ - 


os. gant within the time’ specified in their leases. These ; are Property ee. 


. . rights entitled to protection. i 
Tn other. words, the 1954 arnendment could: ee thet as.a bane: . 


eee “ft or as.a detriment to the holders of leases outstanding on the. date: of. 3 Ma 


_. . the amendment. - The fact that-in certain circumstances some persons 


3 2 -who. might no longer be interested in maintaining leases issued ‘prior - 7a 
her 2 J ny 29, (1954, could, if ee provision. were construed. to be retroac- ane 
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a escape 5 Hie: penalty. of paying the rent: liere they. ‘had? failed ore es 
. relinquish - their leases prior to the date on which the rent. accrued 
does not warrant an interpretation. of the legislation as conferring a 
. only a: benefit ‘on’ lessees. In other situations a lessee might want to... ..- 
-.- vetain his lease but for‘some. reason failed to-pay his rental’on'time. 
Under the terms of his lease he would have the right to pay the rental) = 


within the 30- -day period following : service on him of notiee of default ce 


and thereby retain:his lease. “To hold that the'1954 amendment-ap-. 
plied’ automatically: to him. would work:a distinct. detriment on him. = 
sand: deprive him: of a -contractual. right. - ‘Obviously, since the appli-. 

- .eation of the 1954 amendment to-outstanding Jeases. would deprive ~ 7 


: lessees of a contractual: right, the lege levion cannot ‘be construed to b : be a ae 
eee automatically applicable: to such leases... ae cs 


Nor has the: Department so. costed ihe: amnaiidnient since: its en- 
| “spetinent,: Shortly after the amendment: became effective, it. began , 
| notifying holders of: outstanding’ ‘leases that: the. amendment. would | 
~ not:apply to their. leases unless they. chose to. have it’ apply... ‘Further- 


more, a: regulation. promulgated shortly ‘after the act.was amended. | 


a provided that: any lessee of a lease issued prior to J uly | 29, 1954, might, — oe 


at any. time prior'to the anniversary date of such lease anid the ‘accrual “ 
. of rental, elect; to. subj ect his lease to the automatic termination ‘pro- 
vision by notifying, i in writing, the. manager of the proper Jand office? 
Thus, while:-the Department. had no: authority unilaterally to change 
the provisions of outstanding. leases, it did give the holders of such’ 


ie leases the: opportunity: to come within the scope of the amendment if 
-/: they so: desired. When the holders: of outstanding leases elected: ‘to. 

come within the provisions of theamendment, the change in:the pro- 

visions of their leases. was: fs sceotniphiahed by’ the mutual consent: of the “3 tee 


_ lessor and: the lessee... a ae 
- The appellants i in. the a case were notifiad: of the Department’ we 


ee interpestation’ of-the amendment before the fourth: year’s rental on - 


their Jeases. became: due: “In: ‘the ‘circumstances. at must: be held ‘that . 7 : 3 
the. amendment does: not: apply to their leases, they. having. failed to 
- elect. to. come ‘within. its provisions. Woel Teuscher, 62 I. D AT Os bao. 


(1955); Stansbury, Ine., A-27396 (November 20, 1956). 


The. leaseholders in ‘this case, having. failed to “aubieck their Teases— ag 


- a to the automatic termination. provision of the act,of July 29, 1954,. . - 
og atid: having. failed to relinquish their leases prior: to. J uly. DS 105b 3 
_. when the fourth® year’ s rental became due, must bedi the consequences — = 


2 of their own acts. 7 ae 
| Turning now. to the appalicnee proposal! that they be permitted te "aha eae, 


oo - pay the rental on. the. four leases for. only. that part of. the. fourth - 


a a 8 The peniieion was. , promulgated on Deceniber 7, 1954, ‘It appears in. sec. 192, 161 (a) : . rie 
/» of the 1954 edition of Title 43 of the Code of Federal Regulations. _ The. Broviston, is now = Prey, 


a. o set forth in 48 CFR, 1956 ‘Supp. 192.161 (b). 
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; year nok had ee) prior to their folinguishinent of the: gue on é 


ae August 31, 1955, the proposal is unacceptable... The act.of November — : 
28, 1943, upon which the: appellants rely,:authorizes the: Secretary: of 


| the Interior to accept the surrender of any lease where the surrender 


- is filed 1 im the Bureau of Land Management. subsequent to the: accrual . oo 


but prior to the payment: of: yearly rental due“under the lease upon 


es “payment of the accrued: rental. ona pro rata-monthly: basis: for. the | 


te - portion: of the lease year prior to the filing of:-the surrender. : Pgs ons 
ever; the authority granted to the Secretary by that, act: a 


a #4 ghall extend. only to cases ‘in. which he finds that: the failure of: ‘the Aes 
fe ieBse8 to file a timely surrender of the lease. at to. the accrual of: the rental ae 
a was not due to.a lack.of reasonable diligence * FR, 


—Tt-can har dly: be said that the failure of the 6 appellate i in “this case . 


ie 1 file timely surrenders of their leases. prior to J uly 1,:1955, was not 
_. due to.a lack of reasonable diligence on their part: ‘They were noti-- 


35 fied. well before that date and: before the réntal accrued: that the rental a 


"ge ‘was coming due and that the 1954: amendment would. apply to their 


- -- Jeases: only if they signed and’ returned: the: notices, electing to have Cae 
. their. jeases. come’ within. the: amendment. ° Instead: of” ‘signing: and — 


Cee returning ‘the notices, when they: were: obviously: no longer interested 7 a 
+n the. leases, they. close. to ignore’ them and to put their own: inter- ~~ 


- pretation. on the amendment... Such:action ‘on their part does not,:In . ~ 7 


the: opinion of the Department, constitute reasonable diligence... At 
_..- & minimum, due: diligence would: have called: upon ‘them: to. submit Ee 
-). . their’ interpretation. of the. amendment. to the: ‘Department before J uly 


> -1,.:1935,. They didnot, act until 2. months after that bea and after ee 


- notices of default had-been sent tothem: : ae 
_ Accordingly, : ‘the appellants’ request: hint: hay be. et: te oa 


bose : settle the debt owed by! them to the:United States: by the payment of 
.-the rent under their leases for the months of J uly-e and A August, -_ a 
; as of. for the entiré lease yee must. be. denied.* oe . 


ee the Secretary of the | Tntevioy: (see. 98, Order ee 9509, as. cova a 


: D8 17 .F. R. 6794), the decision of the Director of the Bureau of Lond | — 
- y Management i is affirmed. cee 


| Enwcoxn. T. os : a | 
| Deputy y. Solicitor. 


© That Mr.. ‘Oatum. may. have: died. after the 2 fing of. this appeal doce ‘not: warrant any Bi 


ce ‘ehange in the Department’s position | in. this respect. Under section 8 -of the Jeasés,. My. :. a. 


_- . Qdlum’s obligations under the leases are Diem upon. his. heirs’ and. ‘the. executor. or ad- os 
Right ministrator of his estate, —_ , rae 


ae eens “saovatone ‘MEGNA, PHILIP . D,-- ane ee Oe oe 


donuary 20, 1958 es 7 e ee ees 
"SALVATORE MEGNA, GUARDIAN, 
597598 es _ Decided Sanssary 2 20, 1968 
: Public Sales: Upreterence’ ‘Rights : ; 


Under. the pertinent: regulation a. document: submitted 1 in ‘proof of a ‘prefefence” ies 


right: claimant’s ownership’ of adjoining land, _ proper: in all. other: respects, is: 
~ - not, to. be: rejected merely. because it is not labeled a: “certificate” or does i 
not contain a statement that. it is a certificate, “— a : apse 


ek Sales: Preference Rights” 


Under the pertinent regulation. proof of ownership of £ adjo oining -jands dabinitted: 
1: oan support: of. a. preference- right claim is acceptable. So long as it. establishes - 
hme 2 a ownership at or after. the date: of the sale, within the preference-right period, " 


"even. though | it is s dated prior to the date on which the Dreference-right ¢ claim a eS 


eae is filed. 


ny Publie Sales: - Breterenee a Rights” 


& o document. ‘submitted, under the pertinent! eoalablan as. sugiparting ‘prose eee re 
a preference-right claim, which. consists, only. of a: ‘statement by: a title com- 


_ pany that the claimant is the grantee in the last. recorded deed conveying — 


“adjoining land is ‘insufficient either as an ‘abstract’ of title « or poe aaa of < et 


_ title to establish ownership, in: the claimant of such. land. 


"APPEAL FROM ‘THE ‘BUREAU OF. LAND. MANAGEMENT 


On nf Mie A 1955, Elmer Amos Stages filed an. application, ek | eo 


= ; zona 09487, for the gale of 820. 15 acres of public land; in sec. 84, T. 15. Ss, ve ae, 
| cs 16E., ‘and secs. 38 and'4, Ts 16°S., R16 E., Ge & S. UR. B. & M,, Aa 


: » Mrizonay's as an ‘isolated tract: pursuant tothe provisions of 43 U.S.C, 


he s 1952. ed., sec. ‘71. At the sale held on August. 8, 1956, ‘the bid ef" : Po 


on Jat ames E. . Brigg S, which + Was s the oly, one received, Was: s declared oe o oe 


this: period Ja ames oe Beees Salvatore gun as ‘guardiait of the 


| estate of Paul J oseph Megna, a minor, and Philip | Abe Garigan: asserted ne | 


- preference- right claims. ‘Ina decision dated September | 91, 1956, the 
manager. of the Phoenix land office rejected. the claims of Briggs and 
Garigan. On appeal, the Director of the Bureau of Land Manage- 
ment, in a decision dated June 11, 1957, rejected the preference- right 


- claims of Briggs and Mégna, found Garigan’ S. claim antistactory, and ee 


~ declared Garigan. purchaser. of the offered: lands. 
- Thereupon Meena. filed this appeal to the Secretary? 


» The “statute” authorizing. the sale of isolated: pine doris | a .) 
he that « ed * for a period of not less than thirty days after the 1¢ highest tity, he 


. . 1 Brigg S- also. tients to appeal put his: aiotice: of: appeal” was: ee on. ‘August 9. oe pee ty 
4957, by. the. Bureau of. Land Management for failure to: comply. with, certain Procedural ; ge Bai ates 


| 7 requirements. and his case was closed. 


ae om, 1952 edi, sec. 1171). 


| ‘34.5 _ DECISIONS or THE ‘DEPARTMENT ‘OF: THE INTERIOR 165 Ps Bi oo 


ra bia bh has been recaived, any, owner or owners: of contiguous land shall oe 


ee, have a preference right: to buy the offered lands * aes ae U. Be BO 


The pertinent departmental reguiliticn reads 


es - (b) Preference right of pur chase: declaration of purchaser. ‘The owners “ok es 
7 - Goatenbud lands have a preference right, fora period of 30 days after the highest. ea 
bid has. been. received, to purchase, the land offered for sale at the highest bid 
eat price ‘or at three ‘times the appraised ‘price if three times: ‘such appraised price © ce 
“7 | - is less. than the highest. bid price. “Such. preference right may also be asserted at 
be 7 any ‘time prior to the commencement of. such: period. Such preference right 1 is not OS at 
Pad extended to the owner or owners of cornering lands. a 
Bice (1) dG) A preference right. to purchase must. Be supportea by proof. of the. ae 
: ~ claimant’s ownership of. the: whole title: to the contiguous jJands (that is, he. 


1 must. show that he had the whole title in fee), and must be dog cele by the a 
purchase’ price of the land: .°*-# #7" 

d _(ii) ‘Failure’ to submit to the land office satisfactory. proof during the 30° -day. 

period’ after the highest bid | has ‘been received | will cause. the. preference. right 


a _ to be lost as: ‘to the particular public sale. Such proof must consist of. (a) a 


certificate of the local. recorder of deeds, or. (db). an abstract. of. title. or a.cer- 


tificate of title prepared and certified’ by a title company or by. an abstracting a 


| company, ‘showing that. the, claimant owns adjoining land in fee simple at or. 
after the date of the sale: However, “if. the preference-right claimant does not ’ 
own adjoining land at the close of the. preference-right period, his preference- 
right claim may be lost. [43 CEFR 250. 11 (b). Eb. | 

Megna contends that he has complied with the statute and regula- 


tions and that Garigan has not. His objection to Garigan’s preference-. 
right claim rests upon the fact while Garigan filed his assertion of a ° 
preference. right on September | 5, 1956, his supporting proof of owner- 
ship of contiguous land filed at the same time, a “Title Information 
oa Report” prepared by the Tucson, Title Information Company, i is s dated 
- August 20,1956. | 
_ Megna contends that ¢ a iktennne Vink Sia matist show proof. 
- of ownership at the time he asserts his preference right and that proof oF 
of’ ownership within the preference-right. period but prior. to the - 


_ assertion of a preference- ‘right claim is not sufficient. It--was for 

: this reason that the manager re] jected. Garigan’ S claim, |] but the Director ae 
held that the regulation requires: only proof of ovneshp, during aS 
pee the preference-right period. . : 


‘The Director, of course, is correct, “The regulation requires ae 


. proof that the preference- right claimant owned. adjoining land Mat: 


| e or after the date of the. sale,” not proof that he owned adjoining land : : Oe 


at the instant of asserting his. preference- -right claim. | 7 
-Megna points out that the Director’s view would permit more than . 


one preference-right. claim :to be based 1 upon ownership. of the same as 


ee adjoining land if a claimant. disposed of his land within the preference- _ 


: right period and the purchaser also filed a claim. . This problem. could, — : os 


of course, also occur even if proof of ownership i is required. to be: cone a 


— temporansous:. with the assertion of a preference tight : claim, because B00 
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- : : a ; Oninants may ae ihe: 30- day period dispose of hie and: 3d ater 5 - ; 
Se ~~ he has. asserted his claim.to a purchaser ; who might. assert hisown 
~elaim within the. 30-day’ period. While, the’ regulation | does not: 


oo specifically deal with the. possibility that. ‘several. preference-right ee : 


ae claims may ‘be based: upon: -ownership of the same adjoining land, it - poe 


- does state that if a claimant does not own adj oining: land at the Cos, oe 


> of the preference period, ‘his’ preference claim may be lost. This. an 


eee provision, if believe, is. pede to Pee a abuses that, might, other- Eee eae 
on wise occur. - : | ee 

~ Furthermore, to require proof of swnerahip to. i contombomene te 
with the filing of a'preference-right claim would lead to many practical 


difficulties. Unless the proof were filed: after the claim had been ~ 
asserted, it would be difficult to have the proof run to.the moment.of 
- filing. At the very least. there would be an interval from the time © 
_ the certificate is signed to the time it is filed. oats 


- In the more ordinary case where a srateicnes. Hohe alae is filed by 22" 


mail, the certificate necessarily would be completed prior to mailing, : 
yet the claim is not considered filed until received at the land office. 
This procedure always leaves the time between the mailing of the docu- 
- ments and their. aelvery = as a gap between the time of proof and the . 
time of filing. | 


‘Thus unless the ae were to require iat aoe be filed after < 
the assertion of a claim, which it does not, there must be some ‘interval ae 
__ between the two. ‘Once'a lapse is atlowed. it would be impractical. to's 


a attempt to set limits as to’ the permissible extent of the gap. Here 
both Megna and Garigan owned adjoining land before, during, and 


after the 30-day period. For the situation-in which a claimant. does a 
—.. not own adjoining land at the end of the preference- right period, ae ae 
. vegulation providesaremedy. ae 
Therefore the Director properly held that proof of wnerahip dune ek 
the preference- -right period is sufficient. even Paectaee it oe the a 


: filing of the preference-ri ght claim. 


a “The remaining ‘issue is whether Mogins 4 filed proper ‘Ascuitiénts: eo: 3 oe 
"support his claim of ownership . of ‘adjoining land. He filed two 


| | a3 ‘instruments on identical printed forms, entitled “Information Report,” A: . : a 
. - prepared by the Tucson Title Insurance Company and signed by one 


i | OF its officials. The reports are addressed to attorneys for the appel- ae - 
= ant. The first report, dated ee 31, 1958; at 8: 80 a. m., States: . 


Oa. ‘Gentlemen: 


1 The following. an ae PcIAtiGe. to. the property hereinafter “Gescrthed 1 is >. 


_ furnished on the basis. of a search of-our indi¢es:for matters of record inthe. — a ° 
© offices of the Pima County Recorder, ‘the Clerk of the Superior Court of Pima Ete 
.. County, Arizona, and the. Clerk. of the United. States. District, Court: a ta ae 


oa : ie sr ueeen. Arizona, up to 8: 80% a. ‘m. of the date of this Foor 


7 36. "DECISIONS: or THE DEPARTMENT. OF: THR INTERIOR ‘165.3 1D. pe ot 


| : : lands. 


‘There follows: a a description oft the property w which hadjoi oins s the offered. . : ; 7 


“Then comes the following: 


“Name of grantee i in last recorded. deed : Paul gz Joseph Megna. 


Nee. the. dates of the deeds transferring several angele to Paul ee 


. = oseph Megna, ' the dates. on. which the: deeds were recorded, and the a 


Pee docket number in which they. were recorded are set. out. in Be Oe 
- Then come several. sections. in which “Existing. ac mbreen? are oe 


‘ ; as ; to be listed in which there. are no entries except. with. respect. to ae 
“item: “J udgments. or other matters against. above-named grantee or 


pee —, “i _ The entry i is “No liens .or encumbrances, except” 


og ‘Taxes for the year 1956, a lien by law but not ‘yet due or payable. 
“The report then: concludes a as follows: | Eh and 


Nore: This report. is for ‘use and benefit of fie addresses only, and 
liability is. hereby limited to the amount of the fee paid therefor.’ 


‘Tucson Title Company By—(signed by an ‘Official ' ‘of the company). é 
, ‘The second. report, dated —— 6, 1956, at 8 p. m., 1s stibstari< | 
tially identical.. oi 
-Megna: says thet this report is. an abateaot a title prepared anid | 
signed by an abstracting company. Without attempting to define 


i precisely: the requirements ‘of an abstract of title, at the very least 


it should note more than the last transaction relating to a parcel of — 
. land. Certainly no one could form an opinion as-to the ownership. 
of the parcels described simply from the fact that the last recorded. 


deed listed: a certain. person as grantee. Therefore, I conclude that. | 


_ the report. does not qualify. as an abstract of title under the pertinent e 
regulation. 
Next the appellant submits chat the report is a ; cairtifickte of title. 


. The Director refused to accept it in this capacity on the ground that. — | 


it had not been certified. The regulation. requires neither any par- | 
ticular form fora certificate of. title nor any perecnlar words oF art — 


.. for.acertification.? 


Pere i document. i is ‘proper in all thee regards,. the: presence or ab- 
‘sence ofa specific ; statement that. it is a certificate or that it is certified 


is. immaterial.: Therefore it was error for the Director to reject a 


Pa ‘Megna’ Ss. preference-right. claim, for the. reason. he did. 


ae However, the. information report, is defective as a cattifieste of title tee 
a in a more basic. aspect. The regulation requires that: the supporting. ‘a 
_. proof show that the claimant | owns adjoining property in fee ‘simple ae 
i pees after the date of the sale. Seg mee 
The form. (form, No: 4-1310, ‘March 1956)* suggested vy the De- - es 
: in ie ? See Higby ° v ‘Hooper, 221 P; 2a 1033, 1051 (Mont. 1950). . on a 
vs: 9 * BLM Manual, Vol. ¥, oe baad Part 2, Mustration 1. 
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_ partment is a entitled: “Certificate of Ownership” and reads as. s follows: 2 Ned : - 


“The: undersigned certifies” ‘that. the official county. ‘records of: 


, ae oS eR co cay eae oh 9 Bee es, show: that eee ene is eer aouree: 


= (couney) Reare: (State) © - | “(Name of bidder or applicant). ; 
_ the sole: owner in , fee simple of the follow ng dosti Ved lands as. of 


en a ee re tee = 


ae | Date) ened er 2 ee eo a me a ee 
"yaehgee 2: Shy | Signature. ele See re a 
Om og eee oe ete ee Ee Title. a ET Pe RN To ae 
2 Beaty 8 * 
Ae a i ae: Address - SO a A Ie I TE 


[Italics in original.) seer, , a | ei a eee ee | 
While the tse of the fons is tet mending it ; alustiatas that: the 7 


regulation. requires a statement that the preference- right claimant is. _ | 


the owner in fee simple of adjoining property.. The form submitted — oe 


‘by Megna, does not. satisfy. this basic requirement. because it neither |. 


directly or by necessary implication states that he owns the adjoining a 


Jand.. A deed. may be filed for record to clear up past. deficiencies in. 


title or to remove ‘possible. conflicts. . ‘In some instances a deed may. 
bea “wild? deed, signed bya grantor who has no claim to the prop- 


erty conveyed... “The report submitted. by Megna. states. only: that: 
Megna was: named as: grantee in the last recorded deed. «It: is, of 


Course, not unrelated to a ‘statement of ownership: and may, indeed, e 


. have been used as.a shorthand device to convey the required infornin:. > 
tion. Given its full effect, it still falls short of. making the assertion ee 
| required by the régulation and leaves it to the Department to draw 


the inference, from the fact that the claimant.is the grantee named 


in the last recorded deed prior to the date of the sees that he i is the 7 
4 ; owner in fee simple of adjoining land... | 


Phe regulation permits. the cieeah ts Ean an: banner of title, oe 
c from which the Department may make its. own determination as to ary Ge 
: whether. the claimant. qualifies, or a. certificate of title in which. the. 


- -Yequisite conclusion is stated by an organization engaged in title work. us 


The report. submitted by Megna i is neither one nor the other. Tt is, iz 2 
. at most, a. fragment of an abstract of title and does not make aclear 


statement, as. a certificate of title should, that the grantee inthe last 


- ‘gecorded dood: 3 is the owner of the. property. it describes. . . Therefore ee 
it cannot: be accepted | as the Supporting proof: required by. the- Snes 
ee - regulation, ae 
~.Megna. also claims ee an ane by a saaae of ae Superior Cont. a 


os | ‘of the State of Arizona in and for the County of Pima, dated September — : z : : ae 
ee Dy 1956, authorizing him, a as at ios assert, a preference, pen ae 


- . @ 


2 BB " DRCISIONS OF. THE DEPARTMENT OF THE. ENTERIOR: 65. i ee 


Me ; : to biisiae inna ought to satisfy the regulation. However, the: orders - a 
7 a - neither describes the property on which the assertion of a. preference: - 


‘ _ right is: based nor makes: any. determination as.to the ownership 


lof any- land.* Even if it. did, It is not the type OL: proof specifically 7 a 


26 required by the regulation. 


_ Finally, the appellant says hats any “determination that his proof = 


“ig insufficient should apply equally well to that offered by Garigan. — 


| - _ Despite his allegation that the forms submitted by him and Garigan 
_ -are identical, an examination shows that they are not, although they 
- “were all prepared by the same title company. The Garigan submission. 


— is entitled “Title Information Report.” It describes the adjoining | 
oe land. on which. Garigan’ S preference right is based and then states : - 


| The names of ma owner (Owners) . of said. property is (are) as tee 
3 2 follows : a 2 hans | ie, 2 

7 "philip "T: Garenns at * ok eee = a ane a , 
i tee “Although the Director distinguished + houwesn Glatignite Ss and the 

can appellant’s submissions on the ground that the former was a “certi- 


oe ficate” and the latter was not, in light of what has been stated above, 


~ . this distinction:is not valid. However, the report Garigan submitted : 


Be “does contain a statement that Garigan is the owner of adj olning’ land at a 
ce the date of the:sale, whereas the appellant’s does not. ” Bore. 
Moreover, the’ Garigan submission contained the following informa fia, 


a ., tion, which constitutes a complete chain of title: 


Patent from the United States of America to said owner {Garigan] as Spateutees : ; 


-- dated December 16, 1942 and recorded April 17, 1950 in ‘the office of the County 


ae Recorder: of Pima County, Arizona in, Docket 243 at page 285, and: there Appears -_ 
3 of record no conveyance from said patentee, | can a 


- Since i in all respects, the. Garigan report sontorais a i require- * Os . 


re neat of the pertinent regulation, it was proper. for the: Director to. _ 
i Penge Nee: him as a qualified preference-right claimant. Sg gee 

ce ee et - Therefore, pursuant to the authority delegated tothe  Solicitol. by — * 

the Secretary: of the Interior: (sec. 28, Order No..2509, as revised; 17 


el R67 94), the decision of the Director of the Bureau of Land Man- 7 
ae agement i 1s affirmed. ae a ie 
ee Bee i ed /Epauxp T: Fare: | <e 
Deputy. Solicitor. a 


oie EE ees 


7 “4 Megna stites: tbat the adjoining land was described in the petition to. the court for es 


authority to assert the preference right ‘of purchase and. that the- petition is a part of this 


See % case -Teeord,.. AN examination of the. record discloses no such penion in .the case. file. cm 
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“Act oF ‘MARCH | 8 1922 as sTan. 415; 48 uU. ‘a C, SEOs. 8%, 5 977) 


A - sa: Homesteads | . a Naat ee eee gee 
| The act. of March. 8, 1922. (42 Stat. 4155 48 U. 8. C secs. 3876; 3877 7), is. na pplleabie® ; : . 
5 to homestead: applications, settlement claims, : or entries’ where: the lands |. 


'- eovered. thereby are reported by the Geological Surrey as either valuable, he 
Or prospectively. valuable, for coal, oil; or F BAB me A eA go setae 


: ae ‘Homesteads © 


+The act of. March 8 1922, supra, - constitutes. an: “extension: to. we Merritors of 
“Alaska of the principles of the. surface homestead acts. in force in‘the public 
a uae States, naniely, the acts of March 8, 1909 (35. Stat. 844; 80 U.S. C. 
gee, 81), June 22... 1910 (36. Stat. 583; 30. Uv. 8. -C. secs. 83-85); and July 17, 
1, (1914 (88 ‘Stat: 509.30. U.S. CG. secs.’ 421-128). Therefore, ‘the: Procedure set. 
es outi in 43. OFR 66. and 48 ORR: 102. 22: should be followed. cae 2G, 


Alaska: Homesteads © | Wide Se. eis Ohaae, OO 8 6a ee 
‘The words “before the date of issuance of a: final “certificate” | in ce on aa rs 
+ “ March 8, 1922, supra, should be construed | to mean “before. the date of ave wie # 


., earning of equitable ti title.” ge ee 


2 a Alaska Homesteads . 


So far. as the mineral reservation: provisions of the act of ‘March 8, 1922, ae 
ns supra, are concerned; it is: immaterial whether. a mineral lease application. eo, Ss 
3 or permit application was filed prior or subsequént to the filing of a jiome- 
---. stead-application or to the initiation ofa settlement. claim, conflicting with ~ _ 
~ the: mineral application. Priority determines whether. the last. paragraph a ee 


pee of 43 CFR 66.2 (b).or r 48 CFR 66. 6 applies. 
oe Alaska : Homesteads _ 


ee report from the Geological Survey. that land covered by a “Hioniestoad Lap ae ie 
i plication, settlement claim, or entry is prospectively. valuable for one of the. 
| erat named in the act of Mar ch 8, 1922, supra, is ‘sufficient, unless sat- eas a 
__ isfactory final proof. on the’entry has been submitted to warrant requiring 
‘the ‘applicant, settler, or’ ‘entryman, respectively, to consent to a reservation = 
of: that mineral or to assume the burden. of. proving ‘that in. \ fact the land: e | 


~ is nonmineral in character. bi Meee ie 


| Alaska: Homesteads - 


The ‘applicant’s, dattier Ss or ; entryman’ g consent. is required before: a ‘howiestead | 
: application, settlement. claim, or entry, ‘respectively, may: be free with 
a mineral reservation under ‘the: act: of March: 8, 122, » SUD ae | 


an ‘ Alaska: : Horiesteads 


“It the: Geological Survey danvite nea the date of stibinission- ot £ satisfactory 4 ii 2a 
: “iment proof on an entry not impressed. with a mineral reservation under the 
— . -aet-of: March 8, 1922, supra, that the land is “coal, oil or gas in character” oes 
ees (mineral. in. character), ‘the entryman cannot: be compelled to’ consent te 9 


Bop? 


os such a ‘Teseryvation unless the ‘Government: contests’ the’ entry: and. 1 proves: ve 


eee | "DECISIONS OF ‘THE DEPARTMENT oF THE “INTERIOR, 165 fo? 


- that ators: ‘auch date the lands was ‘known. to be of, that charadtter’ ‘The 
“contest. cannot. be based on a charge that the lands were > known \ before ae s 


date to be “proppectively valuable” for coal, ‘oil, or Bas: 


S Alaska: ‘Homesteads | ate | | Coogee _ 
ny ap “when. an entry impressed with a mineral: Peservation: ‘under: the act’ Sof a, ats 

oh March 8, 1922, supra, is ready for. patent, the current report of the Geo- we 
ees logical: Survey. is that’ the: lands: have no. value. or prospective value: for. the oe 


mineral reserved and there is. then an outstanding mineral lease Or permit, ca 


' the patent. may. be issued. without. .the mineral reservation but. excepting ie 


: ‘from. the lands being patented ‘the mineral covered by. the lease or permit, _ 


the exception to be ‘effective. cn 80. dei as. the: lease. or r permit 4 and wights : ne | 


oe : thereunder exist. 


Alaska: ‘Mineral Teases a Permits. 


ne mineral. lease or. permit may not: ‘be issued unless’ and’ “gntil. a  hoiuestead ne : 
‘plication, settlement. claim, or. entry for the same land is: “impressed, with 

a: reservation. under the act of March 8, 1922, supra, of the. mineral cov- m 

ag “ered by the’ lease applieation or Dera application. es a 


| M-s6483 oe so et | Taxvane 9, 1958. 
‘To THE Dumnoror, Buneav. OF »Lanp Manacuacenn. 


‘This opinion is in response. to your Gacnaraidaik of November 6, 
1957 | (5. 04a), asking the following’ questions. concerning: the act. of » 
March 8, 1922 (42 Stat. 415; 48 U.S.C. secs. 876, 877) : UP og 


ve What is ‘the interpretation of the words. “coal, ‘oil or gas in | chatac- Sines 
| ter? Does the term include lands. which are e reported s as necarey epee 
valuable for such minerals? _ | 7 cE 
le 8, Where an. application or: offer for nomeonioeulaive oil jaa gas lease Le 
a has been filed. prior to the filing of notice of settlement. or application for 
Che homestead entry, should’ the conflicting applications: be adjudicated. in. 7 
or ; the order of their filing. regardless of the fact. that ‘the report. of mineral a 
= character of the land in the. homestead daim indicates that the land has : 
as no prospective value.for oil and gas? . ed ; | 
8. If the term “oil or gas in. character” incindes. lends’ reported ca * 


_ prospectively. valuable for oil. and gas and the lands: are So. reported ate Poe 


Soe after the. date of filing of satisfactory final proof. but: before the. date: ‘of; B ae 
a es issuance of final certificate, must the patent issue subject. to. a aodara ortag! 
we tion, of the oil and gas to the United States? . on See afk 


oe the three. questions bring other caeeane to: ena eae ate y likely a 


ae a arise in the future, my answers will go ‘beyond -the. scope of. those gee 


ee : af asked, _ The 2 qusstions » will lbe answered. in: the order i m. which you have 4 a | 
<7 “o Question No. ds 


According’. toa siemenk es 070, Wenireasiaial hock L Now E # 


ae ones 3, 1921) [61 Cong. Rec. 7262] made by the then taping mi- 


i. oe _nority m member of the Committee on \ the Public Lands of the House, 


ao whe ee = “ACT: OF MARCH 8, 1922 - - Lake ran oe 


| January: 27, 1958. 


. _ whan: i. R. 8842, "which eventually became the. act of 1922 1 was pbéag cate! ae 


pa debated, the provision in‘section 1 concerning. Jand. discovered prior to: oe 


- the issuance of the final certificate. to be “coal, oil or gas.in character”. wt Bee 


Was: included in the bill to permit an. entryman, who made a. home- aes 


stead entry on land. believed to be nonmineral, to.consent to the reser-— oe 


~~ vation of the mineral “should the minerals named be discovered” ins 
_ the land, thus saving his. entry from cancellation. . This provision ‘ob- Ne ka 
- --viously. applies to entered’ land on which either an actual discovery ng 
_ has been made before the submission: of satisfactory proof. or lands. 2 0°" 
which: the: Geological Survey reports before such submission to.be 0 9 
“coal, oil or.gas in character” that is, mineral: in character. . ‘However, ae 


. it is clear. from the first sentence in section 1 of the act that the scope: ee 


“Sof the mineral reservation requir ement: of the act is not to. be confined: ee : : =e ; 
to entries: for lands on which actual mineral. discoveries: have been 


| . made or for lands which the Geological Survey. reporta: are valuable Pe x o | 
a for one or more of: the three minerals. named in the act. © : : — 2 
‘The first sentence. of section 1° of the act’-of 1992, ‘authorizes: the ee 


he “initiation. of homestead. claims on public lands in Alaska that-are,,. 
. . known to contain. workable coal, oi] or gas deposits, or that may. be: ee 
valuable for the coal, oil or gas ponered therein.” The words“may, =~ 
be. valuable” imply that no actual exposure or discovery of valuable: -. 2 
- coal, oil or gas’ deposits is needed to support a requirement that a. 
homestead. claim, entry or.application be made,subject to a reserva- a 
— _tion to the: United States of any of those minerals. | ‘Clearly the words: 


age “may be valuable” imply uncertainty as to whether there-exists: in, the: Pe ne 


ae homestead. lands any valuable coal,. oil or gas deposits. and that pros- 
i pecting is needed. to. determine whether in fact such..a deposit, does) 
exist in the lands. ‘The Department. has said with respect to the act 
of 1922 that “The debates i in Congress: when. the legislation was under. 
a _ discussion. leave no doubt that. it was intended to provide for. the ie Ae 
reservation of only the mineral (coal or-oil and gas) for which. the cae ae 


o land was reported. or believed to be-valuable.” [Italics added.]* 


The reservation. authorized by section 2 of the-act,to be. inserted 3 in ‘ee 


| : af patents ineludes the reservation to the United States of the right. to. a. Pe : | 
_. prospect. for” the mineral reserved thus further indicating that the. oo. 
2 Seb contemplates the reservation ‘of coal, ‘oil or: ‘gas Ii homesteaded pea ea 


bse lands, even: though the lands are not eden through actual: discovery Sue i : 


_. or through geological inference to contain any of those minerals. In = 
“> short,: ‘the act also-contemplates a reservation where the Geological) = 
_ . Survey. reports: that the lands.are: prospectively. valuable for any of = =~ 
the three: minerals. This construction of the:act is consistent with = 


ae departmental decisions concerning the act of. J uly. 1, lod ree Stat. . : eo 


ae : E * Departmental instructions of May 21, 1924 (60 L. D. 497). 


: op Ae "DECISIONS: or THE | DEPARTMENT OF: Te INTERIOR, 105. 


ee ae “509; 30 U. 8. lon ‘sec. 491), 0 an. 1 act: dimila® fo the. act, of 1999. "ihe : 
ae. Department 1 has. held that. the: public domain mineral leasing act and... 


ae ae the act of 1914 are complementary to. each. other. As the act of 1914 =~ 
‘and the Mineral Leasing Act of 1990 are each complementary tothe 


other, there is no room for holding that: a reservation under the: act: 


of 1914 must. be confined to lands that are known to be valuable for a - | 


Jeasable mineral and consequently. that no reservation under that act 
sean be required if the homesteaded lands are reported only to be pros-— 
péectively valuable for a leasable. mineral. Such a holding. would... 
mean that no noncompetitive oil-and gas leases (“‘wildcat” leases). or 
-- “wildcat” mineral prospecting permits, could be issued for the entered. | 


lands -as the entry could not. be impressed with a reservation of the : oo 
--mineral’sought to be leased or prospected. for. : The Department has 
~ held also’ that a report by the Geological Survey that homesteaded 
lands are “prospectively valuable” (valuable for prospecting) fora 9 


_- leasable’ mineral - impresses the lands with a prima facie mineral’ 
.... character sufficient. to require the entryman to consent toa reservation 
- of the mineral.to the United States under the 1914 act or to assume. 

* sthe burden. of proving: that the lands in. fact are nonmineral in char- 


ae acter? As stated in.43. CFR 66.1. (e), ‘the act of 1922 constitutes an = ‘. 
extension. to. the Territory of Alaska of the principles of oes 


a Soe ; a +. + * the. surface homestead ‘acts already in force’ in the publiclana States, - 
ee namely, the acts of March 8, 1909 (35 Stat. 844; 30.U. 8. ©. 81), ‘June 22, 1910. : 
oe (36. Stat. sae 30 U. 8 G. SSE), and guy. a 1914 (38 Stat. 500; 30 U. 8. o os 

a a2 124-123). oe ee. 


i. Question No. 2: 


soe Therefore, the oe a ae in. a3 s OFR 109, 2 oe a the is pri Bas 

..  siples of various departmental decisions concerning the act of i914 . 
and the other acts cited in section 66.1 ( c) should be followed with re- -. 
spect. to. a homestead entryfor lands ‘reported by the Geological - gees 

Survey before the filing. of satisfactory. final proof‘ to be either 
_. valuable, or prospectively. valuable for, one 6 of the minerals named in =e 


the act of 1922. .. 


i 1 


Where a mineral lease application or ot ere conflicts , 
with an unallowed homestead application, a report should be: re- 
quested. from ‘the. Géological. Survey : as'to whether the lands-are val-. . 
uable or prospectively valuable for the mineral covered by. the lease.or’ 


aes permit’ application. ‘Also-such..a: request: should be made where the. 


ae conflict. 1 1s with. a: homestead: entry or. settlement ; claim: not: dnnnes a 


"2 Marathon Oil Company Ve: ‘West, United Siates, Intervener, 48 I: D. 150.: (1921): 
3 Poster v. Hess, on rehearing, 50 i D. am. (1924) § Maroud V. Gray et -at., a L.’ D. 288) i 


es 2 (1924) ; also, see 48 CFR 192. 71. (b). 


s, - 4See answer to‘ question 8, as to.) reason “pefore ea ary final: root" is used fasten a or 
“prior to the issuance : Of a fine certificate” as | in’ ‘the act ee a Ga a 


Sager 8 PS ae Orcmamerts; Teaa ie oh Bee 


=" “with | a. aeecevation: “anider: the. act: of 1922 of the. said: eae one cy Fee 
request should be made: even though the homestead entry contains the 0 
usual mineral report obtained from: the Geological Survey before 
oa allowing the homestead. application. The second request for a report a 
“is necessary because the first report from the Geological Survey. may ee 
be “outdated,” and, as stated above, the filing of the mineral lease or 
permit application impresses the land with a “orima facie” mineral: ae 
_ character, which, if supported by a favorable report from the Survey, 
| warrants requiring the entryman to consent to the mineral: reservation. =~ 
__. So far.as the mineral reservation provisions. of the act of 1922 are 
= leoneatied: it is immaterial whether a mineral lease offer (application), poe 
or permit application, is filed prior to, or after the filing of an applica-” 
tion to make homestead entry or to the initiation of a settlement claim. 
-. The conflict between such a mineral application and a settlement claim 
or a homestead. application must be finally adjudicated before either © 


the lease or mineral: permit. Is ‘issued or the application. to. make: . 


. entry is allowed. A lease or permit may not be issued until and unless © 
_- the homestead. application, settlement claim, or entry is impressed with 
a mineral reservation.» The consent of the applicant, settler, ¢ or entry- 


- man to such a reservation is required. ¢ os 


If the Geological Survey reports that the land covered: by a home- 


stéad application or settlement claim has no value or prospective value 7 
_ for the mineral for which the lease application (offer) or permit appli- _ 


cation is: filed, the application. (offer) or permit application should 


be rejected, subject to appeal. If the Survey reports that. the land-- 
has such: value, the homestead applicant or settler should be required 
to file his consent to a reservation of the mineral under the act of . ° 


_-1922 or file such a one as would overcome the conclusion of the i 


| Geological Survey.” 


Priority as between’ a . Tease application (offer) « or.a Herts. eee a 
tion conflicting with a homestead application, or settlement claim, 
determines whether the last paragraph. of 48 CFR 66.2 (b) or 48 
-OFR, 66.6 applies. If the lease or permit applicant has priority, the ‘eo 
homestead. application, if allowed, must be allowed. subject: to surface 


vase by the mineral lessee or permittee without. ‘liability for damages. : 


_ to crops or improvements, as set out in the last paragraph of section 
66.2 (b).. If the homestead applicant or settler has priority, in accord- 


- ance with 43. CFR 66. 6 the lease or. ‘permit applicant must file either = | 


anti ch See. Bertram XN Beal, ie Te D. 162: (1925) ; : Leo 0. LaFlame, 49. Te D. 824 eee = Wee age 

 Otrin v. Hawking, 48 L. D. 622 (1922); 43. CFR 192.71, ee 

. 4 See George W. Ozbun, 45 Li D. 77, 79 (1916) ; Waiter R. Frettag, 52. L. D. 499 (1927) 3 a ne oie 

co . Blahonéy. v. Womack, 51 ned D. 622 AG2S)s Garth Le. Withelm ey al., 62 I, D. eT (1955) ; ae 
48 CFR 192.71 (b). ee 


~ T Blakeney v. Womack, ' 51 Li BD. 622, 624: (4926) ; Walter B: Preitig, 52 Li D. 199 esa > > ; : ; 


— 48 C CFR 192.71 (b).. 


oe 44 7 DECISIONS: OF: Tae ‘DEPARTMENT: oF THE INTERIOR 165 iD. 
oh > : . bond or the applicants or Pesttler's s waiver of damages if the pohomestend 7 
i oe application i 1s allowable c or the settlement claim valid. a eae rae 
eee oe a Question No. 3: ae | as Pe oe oo = ; | see 
_. The general ie a respéck’ to the homestead ies is that ae ae os 


TE 08 @ling of satisfactory.final proof, assuming that the otter 3 equates 37 


+ ments of those laws and the regulations ther sander have been met, is. 
the date of vesting « of equitable title im the entryman ; that the subse-_ 
om quent issuance of the final certificate is, prima facie evidence of such 

3 vesting; and that after the date. of submission of such proof, the Gov-. < 
"ernment. cannot maintain a contest of the entry, based on any. subse- = 
2 quent. discovery of mineral. in. the lands or based . on. after- -acquir ed 
knowledge that the lands ¢ are mineral in character. Usually all of the: > 
-.. other requirements. of the regulations have been met before final: ‘proof. 

2 os 1S! filed and. when. satisfactory proof i is filed, the entryman. is entitled. ae 
-. to issuance of the final certificate and: patent, ‘However, due to ad-. 


“ -ministr ative delay often the final certificate is not issued until after 


_ such proof has been submitted. As the final certificate is evidence of 
os vesting of. equitable title, al am of the. opinion that. when Congr ess 


used the words “final certificate,” it. meant the date of earning Oe oe 


. es an equitable, title, as except for. administr ative delay the certificate ‘would “ae % 
have been: ‘issued: on. that. date. . This. is consistent: with the, general. ey, 


“ pale : as above stated which has no exceptions: that I know of. There- 


ee fore, if the Geological Survey reports after that date with respect. to 


- an entry. not Jumpressed, with a mineral reservation under the act, of : 


oS ok, 0 Im, 


| oat in 43. CFR. 102. 29, (by should ie followed.” “But as naicated | in. : 
| section: 102.22 (b); the entryman cannot be compelled ¢ to consent tothe 


_ woineral reservation unless the Government contests the entry and. ~ 


ee proves. that before the date of submission. of satisfactory final proof, “< 


the: land was known to be “coal, oil or gas in character”; in other. 


words prove that the land was then known to be mineral in character. _ 


aa oe The Government cannot base its contest on the charge. that the lands 


were known ‘prior to the date of submission of satisfactory final proof hee 

$0 be “prospectively valuable”. (valuable for prospecting 5 the charge —_ 
would have to ‘be that. before that, date the ee were imown to. be. on 
ae mineral i in. character.’ zs = 


Tf when‘an entry impressed vith: a ee reservation ae the 22 
act of March 8, 1922, supra, is ready for patenting, the current report. | 


| 2 m | 2 of the Geological Survey is that the lands have no value, or prospective mo, 
at of value, for the mineral reserved and there i is then an. outstanding min- 3 


eC otee, “s Departmental Jetter of Oetoper in ‘1984 ‘(as” Cruces 081889), to ‘the then Commis- oe 
> meee ee the General. Land ORs BB CPR 102.22: OD). 0 See 


fe apy ra? Take _ WESTINGHOUSE: BLECTRICCORP. 20 5, 0 AB 


J gicenadf 30, 1958 


— eval ics or r permit for the lands, a patent 1 may oy scund without ae a ic 
ae mineral reservation. but excepting: from:the lands. being patented, the. ee oe 


mineral, covered by. the lease or permit, the exception to be cer: : a 
> ae nye SO ong: as the Tease. or "permit and. rights thereunder exist? 288 Le hey. 


Exh F. Bewnurn, : 


Solicitor. .. 7 ~ ee 


ae "APPEAL OF WESTINGHOUSE ELECTRIC CORPORATION 
Sa a - Decided Tanuary 30, 1958. 


— Interpretation —Contracts: ‘Bids: Mistakes 


When a supplier maintains that by excluding potheads from its bid it F alad 7 Fe ag 

oe intended to exclude cable and conduit but that it was’ misled “in conveying — i. . a 

"its intention by.an ambiguity in-the form of the invitation, its appealfroma = 
decision. of the contiacting officer, which was that the supplier was obligated. 
‘to furnish. the cable and conduit, presents an issue of the interpretation. of ce 


= the bid rather. than one of. mistake in bid. The circumstances of the bid also — a ee 


= * involve perhaps an issue whether a valid contract at all was made.: The’ = | 


ee 7 interpretation ws a bid is a question of law reas is: within the jurisdiction 2 7 
Ke of the Board. . ne | 
Phe 4s ye "BOARD oF CONTRACT. APPEALS - 


Thi is s dixpaces of a motion ‘to dismiss the appeal of the Wéstinghéus ae 
: Electric Corporation from a decision of the contracting officer, dated = 
te September. 12, 1957, under. Contract No. 14-20-500-680 with the Bu- oa 

reau of Indian Affairs. The ground of the motion is that the Board. 


‘ lacks. jurisdiction because the claim asserted: is for equitable: relief ei x 
“from ‘an. alleged mistake by the contractor in preparing its bid: a ee 


7 Ae involves no dispute: of fact arising ‘under. the contract. | a ee 
- The contract, which was on standard form 33 (revised June © 1955), = soe 
| and incorporated the General Provisions of standard form 32. (Novem- 


ber 1949 edition), provided for the supply of substation.equipment and - 


steel. framework for a substation at Portneuf Pumping Station, ee. 


_ ~~ | Michaud Unit, Fort Hall Irrigation Project, Fort. Hall, Idaho. - 


The basic. matter in dispute is whether: appellant is obligated. by the. o. ae 


: o terms of the contract to supply the ees with certain quanti- = : eae 


Tisted i in the | invitation for bids, bar ajspallant claims’ that it aid not 2 - _ 
intend to bid‘on the cable and conduit subitems of the invitation, and 28> 


that its bid cannot. properly be construed as including them. “Appel: it 


:  Jant i in filling out the-invitation ‘for bids and the accompanying | con. oe 


: -“tinuation: sheets: expressly: excluded from its bid a subitem for pot- 7 


= 2 heads, «which, immediately. preceded: thes cable: and conduit. subitems, i oe 


~ 4 See Solicitor’s Opinions of Dee, 28, 1954, M-86254, 61 I. D. 459. and May 10, 0, 1955, : a : _ 


ee _Biseabe (Supp.), 621, D. 177. 
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: oe and: it ors thaé: the Sofiae of ihe continuation “shoei was such — fe 


. to import. that the two latter subitems were a. part: of the subitem for 2 i 


| ‘potheads, so that an exclusion of the potheads would amount to an — 
exclusion. of the cable and conduit as well: Furthermore, appellant 


om “submitted with its bid, pursuant to. & requirement of paragraph 8 of | 


the specifications accompanying the invitation, detailed specifications 
for the equipment it proposed to furnish, and these detailed specifica- 
tions contained an express exclusion, not only of potheads, but also 
of cable and conduit. Reliance it also placed on the existence of a 
substantial disparity between the amount of: appellant's. bid and that | 

of the next highest bidder. | 


The Government, on the other hand: ociitands that the sibiecs for nee 
| cable and conduit were not a part of the potheads. subitem, and that 


. the mention of cable and conduit in the detailed specifications was not 


| an exclusion. of cable and. conduit. from the bid, but was merely to 


- “indicate that. these ‘materials. were not. covered by the particular a 
> + specification i in which such. mention appears. It further. points out 


ne 2 that the ‘contract was supplemented by a purchase order, signed by | 
a appellant, which contained an express exclusion of potheads, but not” 
..- ofcable and conduit... 


~The contracting officer detaumined ann ihe cable: and Perray in . o 


a question. were included ‘in-the bid, and that the furnishing of them ~ : 


a to the Government was, therefore, a part of the: obligations. of A “se 


contractor under the terms of the contract. . | " 
| From this outline of the circumstances, it is tclbar that the motion “se ‘ 
a oe dismiss for want of jurisdiction must. be denied.. The heart. of the 
controversy is whether the bid. ‘submitted by appellant included the | 


oan cable and. conduit. This is a question ° of. ‘construction which was i . 


| : within the competence of the contracting, officer in. the first. instance, : 
~ and.which: he did determine. . Likewise, the question is one that. is 
within. the competence of the Board when brought before it by an 


appeal. That, the controversy involves the construction of written — 

| documents, and. thus presents issues which are commonly considered 

to be questions of law, rather than questions of fact, is not sufficient, in. 

and of itself, to warrant dismissal of the appeal £ for the rules defining : 

the Board’s jurisdiction. state that: a | 

Phe Board. may, in:its discretion, decide questions which: are deemed necessary vag 
-- tor the: complete decision. on. the ‘issue or. issues. involved in the appeal, including 

questions, of. Jaw.* = ae . — | 

| The assertion i in ithe, iaotion to dismiss that. he plain here. tavolved 

is 's for equitable. relief from : an alleged. mistake by. appellant i in prepar- 

| ing. its bid. assumes that the re-contracting. officer : was 8 correct in n construing 


cae “4g OFR 4.4. page 


“ fase ere Sg yey via Sa or eee ee eee tye Neate hare de Aut 
1 tet eS ne gare ee, fy : rey. ; Y ty + ‘ 
; eta ee « * & + tee ga 3 . 
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. “the | bida as Said the Pan and onda Te contrary, t i hia deter. ‘ 13 : 


Ey | ~ ‘mination, . the. ‘proper. construction of the. bid 1S. that. It: excluded. the | 


cable. and conduit; then the ¢ case would. not. be one: of a mistake Dy. | 


: | pee intent oft the bid, would be: the. same. as the subjective iat : 


'. awhich-the motion. attributes to appellant. ‘Rather, the case might be. 


: one of a mistake. by. the contracting « officer.in accepting a bid which did 
not say what he thought: it said... While the motion to dismiss appears 
_ to have-been induced. by. remarks of appellant to the effect that it had 


al made an error in. interpreting | the invitation for bids and in. filling out. 


the continuation. sheets,. nevertheless the gist. of appellant’s contentions ° 
is that the bid, properly construed, did not cover cable and. conduit. and, vs 


| a if this be the true meaning of the bid, its acceptance would 3 impose upon co 
oo appellant no. obligation to furnish cable and conduit. Under this © or ae 
construction, therefore, appellant would. have no occasion to seek equit- eee 


a “able relief on the ground that it had made an-error in ‘interpreting. the pire 


es ; invitation or in filling out the continuation sheets. ee or 
| The overruling of the motion to dismiss ‘will leave before: the Board. oe ae 


- - the question. of what 3 is. the proper. interpretation, of appellant’s, bid. ae ae | 


as . Depending” upon | the - circumstances, adoption of the ‘interpretation 


= urged by appellant might result in a conclusion either that no binding ~ * 


contract resulted from the acceptance of the bid, because of a.possible oo 


Ps ~ material deviation: of. the bid. from -the. invitation or because of a° es 


: : possible failure of the award. to conform to the terms of the bid, or : vs 


that a binding contract did come into being, but that it was one od aoe 
_. which the obligation of appellant was to supply; for.the consideration =. | 
-.. therein stated, the articles listed i in the invitation exclusive of cable and. ye 
conduit. as well as potheads. ‘What. has just: been said, however, is 
--. not to be. read as expressing the opinion of the Board upon the legal Ft 


7 consequences of any particular: interpretation. of the bid, since the — 


ee determination of what is its correct interpretation. has yet to be made. ~ 


As the motion to dismiss must. be denied, Department Counsel is. ; 


' granted 30 days from the date of the receipt of this decision to file — 
a statement of the Government’s position and supporting brief on the , 
merits of the claim, and the contractor is granted 15 days from the © 


date of its receipt of the statement and brief of the Department Counsel © 
cal to file: a reply. thereto. In the event a hearing for the purpose of taking 
aes testimony or. presenting: oral aroument is. desired. by. either par ty, a ores 
» request 1 therefor should pe: submitted within the Fespective periods eee 


Neus 


The Board notes that deta ‘documents aud ficomnatian which may fence 


ee be material to a \ decision on \ the merits are: not contained i in aa apps: ie ee . 
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i files “Thiest are en sppellant’s specficatien 994199 fot heen S 


ore which is referred to in a letter of May 24,1957, from appellant to the _ 


oaee _ = contracting officer; (2) the original of the invitation for bids (standard oe 
_.. form 33), together with a statement as to whether the words “ (except. bh 
oe ‘potheads)” in the award box were inserted by appellant or. by. Govern- eo 
So ment personnel ; (3) the original of the ‘three continuation sheets of 
the invitation (standard form 36) as filled out by appellant; (4) the’... : 
a bid, including continuation sheets, of the Western Electric Control & 
Manufacturing Company, which appears to be the only bid besides. 


- mc appellant’s in which items 2 and 3 were bid upon: separately from 
- Stem.1; and (4) a statement of the extent, if any, to which the contract. 


4 is denied. 


as os 2 Wee concur: 


Se has been performed. tis: requested that: Department Coiinsel furnish. 
se these documents. and information to, the Board at the time when. he — 8 
© submits the statement of the Government’s position:on the merits, and: ae 
that he at the same time apprise appellant of the content of such. of: thé: |... 
o_o ~ documents or of the information so furnished to the Board a as. are > not Se 


as er within cee knowledge. 3 


- Concrusion 


oe 2 " Pherefere; puriané. to “the authority dstoigntad- to the ‘Board: dof 
Pa Contract Appeals by. the Secretary of the Interior (sec. 94, Order No. ae, 
2509, as amended ; 19 F. ‘R. 2), the motion to dismiss the Gian a 


“Tamovone H. Haas, Chairman, 23 


| Wruaxaae Snare, Mu snbon: 


| Hememer J. - Sravorren, Mu ember. 


“U.S, GOVERNMENT PRINTING OFFICE:1968.. = 


- o aay ~~ ae +... BARNARD-CURTISS COO... AQ 
wees _ APPEAL OF BARNARD- CURTISS COMPANY Be a 
“TBCA-82 » (supp.) i "Decided # fanny 23, 1958" 


“Contracts: Apes. eee eee he ee eT 
_. When: the ‘Board : of: Contra act connie held: in: Palmnoane of. an 1 ‘abpeat-t that, the i? % 


obligation of a ‘eontractor. to restore a /Wwastew ay structure damaged. by. a - 


storm was. limited. to. establishing. only SO much of. “the former, earth sur- 
faces’ as. ‘would be reasonably necessary to ‘admit of the’ restoration ‘and 
ms - -gompletion of: the ‘wasteway structure;: the: extent: of the . obligation. of. the . 
~~ eontractor was: not: limited to work: within. the-pay: or neat: lines,. since. the 
“+s Board:also held that ‘the contractor was required to fill eroded-areas to the 
as extent necessary’ for. the restoration. and coligeon of the. contract: ‘WOrk., 
‘Contiacts: Changes and: ‘Extras: bee ee te a a ; 
“Jin: putting in- compacted. backfill, in, 1, order to restore and ( complete 2 a “wasteway 


a structure damaged.by a storm, the contractor. was performing “extra work” | : 
Dor. rather than “compacting. backfill. about. structures” and hence was to be paid | 


at in. accordance with the provisions of the specifications governing extra. ‘work, a 


». ,.. Which: were that the contractor, be: paid “the actual necessary eost”” of such | 
~, ¢-work, plus.an allowance. of 10 percent “for superintendence, general. expense, _ 
ooo, and profit.” ..In the absence. of pr oof to. the contrary, the Board. must assume 
7. that. the. contracting officer took. into consideration, in determining. the unit _ 
price of the compacted. backfill, . the factor of. a. eertain amount of hand 
: ohytamping, , in. addition to. pepeated passage. of the equipment, in. compacting the : 
ae ee 
: _ BOARD OF. CONTRACT APPEALS. 


“8 a a dedision datad August ' 9, 1957 (64 I. D: 312), the Board d rejected 
“a the claims of the. contractor, except : a claim for additional compeni- 


ssation for. repairing damage. to the Willow Creek Wasteway. caused : 


by an unprecedentedly heavy rainstorm which began.on:May. 17 and 


= .continued. through. May, 20, 1955, and which almost. completely de- o; 


. -Stroyed: this portion of the. contractor’ s work. . The floodwaters. that. - 


flowed through the construction site washed away the pipe, buried the . 


 floor..of the. outlet structure in. mud, caused. a good deal. of. channel . 
_ degradation, eroded the excavation. for the: foundation for a consider-— 
able. depth below. the level.of the. structure, and considerably widened 
on each side beyond the specified pay lines the cut that the appellant 
vhad. made through the: ON Ae eee ee aR ga wii! 

~ It was the position, of. the. contractor. habe even e it was: s required 
to repair the storm: damage, it. Was. not required. to do repair: work 


-outside-the. pay or neat lines.. The Government. contended, on the — | 


_ other ‘hand, that: the:contr actor. was. negligent: i m not. providing ade- 
“quate rorctive works, and was, therefore, obligated to undo what- ? 
ever damage had been caused by the storm... 7 Sees 
As the Board found that the contractor had. not ve ere enti in’. 


‘the conduct. of its eree anes at. the Willow Creek ideal: it. noe — 


™ “Not i in chronological order. aa ne aa ‘th 
457696581 oe 2. | 
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a that the: contracto®” s . obligation w was s only to restore tha Sontrast eae 


~ -that-had been damaged and that, while the scope of this obligation was. 
not so narrow that the contractor could not be required to do any work 
_ that was outside the pay or neat lines, it was not so -wide.that the con- 
‘tractor ‘could be ‘required to. restore any Government: property: that 
may have been damaged by the storm. More specifically, the Board. 
defined. the extent of the contractor’s obligation as follows: | 


“phus; the’ contractor could be required to remove any- material from. the-exca-. 


vation’ Which had been deposited asa result-of the storm, to replace any. backfill . 
which had’been washed out by the storm; to restore the damaged portions of the 
wasteway structures, to complete those structures; and to reconstruct the:segment 


_ of the dam which the contractor had excavated in order to build the wasteway. a 
se Furthermore, the contr actor could be required to fill in the areas eroded by the a 


‘stori to the: eatent’ that WAS reasonably necessary: in: order : ‘to provide: adequate | a 


| ~ foundations Or. support. for the: wasteway ‘structures together with the ‘segment ; 
of the: dam removed by the contractor, ‘and to perform resloping operations or 


| “adopt. ‘other construction ‘procedures ' to ‘the: extent that: they ‘were: reasonably 


. necessary: ‘in order ‘to. provide: such foundations or support, for these’ steps: would — - 


oe be essential to the restoration and completion of the contract work. . But, so far _ 
ir as ‘resloping, backfilling: or other work: in the. eroded area are. ‘concerned, the | 

i ‘obligation’ Of ‘the contractor: was: limited to reestablishing only go’ muéh* of: thie: is 
. 2 former earth surfaces: as would be reasonably necessary to: admit of the: waste- - 


- way being” completed - to the elevations; dimensions, and standards prescribed 


7 < by the contract and to admit of the portion of the embankment: removed by the _ 
a contractor being replaced in like manner: ‘The obligation could not be enlarged 
to: the: point. where the contractor, who was. required merely to make an opening - 7 


through the embankment, would be required to rebuild other portions. of it, irre- 


: spective of the relationship of this work to the restoration of the area excavated. - 7 


‘by ‘the contractor ¢ or to the completion’ of other features: * the: contract sais 


2 - Utalies supplied]. 


7 As the record aia not show: wihiothak. the. creator was sean to . 
- do more than was reasonably 1 necessary to. restore and complete the con- 


a “tract: work, the claim was remanded to the contracting officer for the — 
| _ purpose: ‘of making supplemental findings of fact in accordance with — 


‘the views expressed by the Board, with a right to the contractor to 
appeal again to: the ‘Board in case i was 6 unwilling: to. ee the 
findings. 

- Under. date of. October 28, 1957, the contracting officer rinidé the 
“required supplemental findings). Bae under date For. November 2, 


ie 1957, the-contractor filed an appeal from the findings. 


In the supplemental findings the contracting officer undertook to 
determine * ‘what portion: of: the restoration of eroded material was 
reasonably necessary to admit of construction of structures, together 
with backfill, as required by the contract and, therefore, under. the 
- Board’s decision, the responsibility of the contractor, and what por- — 
tion of the restoration’ of eroded material was in addition to this - 


requirement, and, therefore, under the Board’s decision, the responsi- ie 


_ bility 0 of the. Government, a ‘On the basis of cross sections of the exca- 


eon 
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January, 23, 1958. | - | 


: See: aad backfill ‘yequited’ for Willow Grice’ ‘Wisieway, the oe os 
tracting officer found that the total quantity of the additional backfill 


was. approximately 5,250 cubic yards, and that: the portion. thereof’ | - | 
: which was the responsibility. of the Government was 1,530 ‘cubic 


- yards. “Determining from the proj ject records that the aetual necessary - 

average unit cost of. this backfill, including the cost of resloping and 
compaction," was approximately $2. 20 per cubic yard, the contracting 
~~ officer fourid that the contractor was entitled to be paid $3,366, to which 
he added, however, an allowance of 10 percent for superintendence, 
: general. expense | and profit i in accordance with paragraph A-9 of. the 


~ General Conditions of the specifications, making a total Proposed pay- Aa 


- ment to the contractor of $3,702.60. 


The contractor attacks the supplemental findines of fact as errone- o 


ous, contending (2) that it should be paid for the entire 5,250 cubic — 
yards of additional. backfill because it.is “outside of the neat or pay 
lines shown on the original plans,” and (2) that payment should be 


aan made on the basis of a unit price of $3. 50a cubic yard, which is the 


~ price for “Compacting backfill about structures” (item 47 of Unit No. 
2 of the cuaeene aC paragraph 49 of the cates Provisions of the. 
Specifications). 

In its brief in apport of the appeal the contractor states that it 
is. “willing to submit the appeal on the entire record and briefs 
without. the taking of additional testimony.” The Board, therefore, 

will decide the: appeal on the record:as it has been made. | | 
~~ Jt is clear that in contending that it should be paid for the sate 
5,250 cubic yards of backfill the contractor is merely reiterating its 


- original position, which the Board has already rejected; for the Board 


has held that the extent. of the contractor’s: obligation to repair the 
‘storm damage is not to be measured: by the location of the neat. or 
pay lines..“The contractor has seized upon the phrase “the former 
earth surfaces” in the Board’s definition of the extent of its obliga- 
_-tion of repair as-support for repetition of its argument in a slightly 
_ different: form: by contending: that the Board: has held that it was 
_ “the responsibility of. the Goon eat alter. the flood, to rebuild 

the ‘embankment up to the-neat or pay lines shown on the plans,” | 
after which it would be “the responsibility of the contractor to provide — 


_. such surfaces ‘as would be reasonably necessary to admit of the waste- 


. way. being: completed. * * ® and to. admit. of. the portion of the ” . 
7 embankment removed by the contractor being replaced’, ie The Board ~ 


1 The contracting eficer. expidined the i reascns for including chess: costs a as follows: one 
cost. of Yresloping. was not segregated, as. it was considered’ as. incidental to the backfill. : 
Was not: _practicable to segregate the cost: of compaction, Since this was. accomplished | te 
by passage of the equipment used in placing the backfill. The cost of resloping for and 


= compaction of the portion of the additional backfill: determined to be the responsibility. of as eae 


: ., the contractor, however, was. proportionately | as. great. or greater than that of the: portion 
: of this backfill determined to be. the responsibility: of the Government: ee : 
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made a. plain, however, that ne was siihe. contractor’ Ss. obligation to. gu. 
in eroded areas to the extent reasonably necessary. to ‘restore. ‘the 

contract work, irrespective of the location of the neat or pay lines, fs 
and “the former earth surfaces” could hardly be restored. without 


‘replacing the eroded material: underneath those: surfaces. Thé con- 


‘tracting officer’s understanding of that phrase conforms to the Board’s: . 
- limtent,. whereas the interpretation which. the contractor would put 
upon. the phrase is entirely inconsistent with that intent. As for the — 
apportionment of the responsibility. for the 5,250 cubic yards of back- 
fill, the contractor has not challenged the correctness in any particular ee: 
of the contracting officer’ iS apportionment, and it is, therefore, pomuted | 
by the Board. 

There remains, therefore, only the question ‘whether the contract- 
. ing. officer’ s unit price determination is correct. When. the: contractor — 
was directed to perform the work of restor ation, it was simply being 
directed to perform “ ‘extra work,” and the contracting officer. properly 
determined the compensation ae this work | in accordance with para- 
- graph A-9 of the General Conditions of the standard pes ; 
| which provides in relevant part: a seciiy apr i lndee see 
* = = Pxtra work and material will ordinarily be Sua: for at ie Sinae cau ; 
or unit price stated. in the order. ‘Whenever, in.the judgment of. the contracting 
officer, it is impracticable, because of the nature of the work or for any other 


‘reason to otherwise. ‘fix the price in the or der, the extra ‘work and material shall | 
7 be paid for at the actual’ necessary’ ‘cost as: ‘determined by. the ‘contracting’ ‘officer; 


: plus an allowance, not to: exceed ‘10 percent: of ‘such actual necessary: cost ‘of ‘the — 


extra work and materials, for. superintendence, general. expense, aud profit. * * * - 


As no order was entered in: this case prior to the performance of the 


work, the amount to be paid was for determination by:the contracting 
officer on the basis of the actual necessary: cost of: the work... ‘ Mobeover, _ 


while: the work:in some respects resembled the work of. “compacting 
backfill about structures,” the contractor did not do all of.it around _ 
‘structures, and the evidence falls far short of establishing.that-all,.or, 
indeed, any substantial portion, of it- was work of the same order: of 
quality, difficulty, or expense as the work covered by the-contract item 


for compacting backfill around structures. In: short, the contractor — | 7 


has not.proven:that the cost: of the work exceeded the. price allowed ~ 
_ by the contracting officer. Moreover, if the work: constituted “com- 
-~-pacting backfill about structures,” the contractor would not be: entitled 


| -for payment for’such work outside of established. pay lines, for para-~ | 


graph B-18 (d) of the standard. specifications, as modified by para~ 

graph 49 of the Special Provisions provides: “Measurement ‘for pay- — 

ment of. compacting. backfill about structures will be made. only for 

_ the quantities actually compacted > within the limits of the established 
pay lines for backfill for structures and the compacting. of refill out- 
side of excavation. ‘pay lines shall be performed at the Spa of the 

| contractor.” - | ee 


BBE ce tes QUAKER, VALLEY CONSTRUCTION, INC.. ie bas 
a3 : a January 31, 1958 | | | 


The contractor ‘also contends that the ‘unit price of £ $9. 20. ‘tritied, 
| by. the contracting officer was too low because compaction was accom-__ 
plished not only by repeated. passage . of the equipnient but also by — 
hand-tamping. at the sides. It is true that some hand-tamping was 
done (Tr., pp. 45-47, 58-59, 67- -68, and 198-99) but. the finding of the | 
contracting officer was. only that compaction was accomplished 

“mainly” by passage of the ‘equipment, and this is entirely consistent, - 
with a,certain amount of hand- -tamping. — In the absence of proof to 
the contrary, the Board. must, assume that the contracting officer also 
took the factor of hand-tamping: into consideration i m determining the 
unit price. ae ae : | a : 7 

ao cn - ConciusioN eer eee fre 
| Thiawetore, catia to “the authority delegated 't ‘to the: Byakd: ‘of | 
Contract Appeals by the Secretary of the Interior ‘(sec. 24, Order’ No. 
9509, as amended; 19 Fy R: 9428), ‘the supplemental findings of: fact : 
| of the contracting officer: dated October 26, 1957, are aifirmed. | 


= Wns Snactn, Mt ple er. 
I coneur: 2 . iy cs ee, idee 
. Herserr J. Soa Mt eibei _ ies ae 
_ .THroporr H. Hass, Chairman of: the Board, dia not paotisipate 
| - in n the. on of this visas e | 


a APPEAL OF QUAKER VALLEY CONSTRUCTORS, INC. 


- TBCA-89 | Decided J oman, 31, 1958 


‘Contracts: Syecieations—Contracts: Performance—Contracts: “Interpreta ‘ - 


tion. : , 

A conection: engaged in ie construction of 2 a heli, olan. whe was “expressly 
required’ by the: terms: of the. specifications to make. “every reasonable effort” 
to safeguard the plans: for the plant and to assure that. its employees: were 
loyal Americans, was impliedly required to. bear the. eost. of a amen check 
of its employees: to be. made. by. an outside Ser neRive agency. 


BOARD OF CONTRACT APPEALS | 


Quaker. Valley Constructors, Ine., of Pittsburg; Kansas, Galea _ 
under date of November. 1,.1956;,.from a findings of fact: ey] decision. 
dated October 2, 1956, of the contracting officer, holding that: the con- 
tractor was obligated: to pay. the costs of a security check of its em- 
 ployees required by the terms of its < contract, dated September u, 1956, 
with the Bureau of Mines, 


~The contract, which was on U.S. ‘Stanaacd Form 23: es Mar ae ~ 7 | 
1953) and incorporated the General. Provisions of u. Ss. Standard : 
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Form 23h (March 1953), provided for the éonstruction ofa an i eadition) 
to the Exell Helium Plant, hear Exell, Moore. County, Texas, for : a 
consideration of $1,006,600.. 7 

: ‘Under paragraph 4 of the. specifications the worl ‘andar the contract | 
| “was to be completed within 180 calendar days. after receipt of notice 


| to. proceed. The contractor received notice to proceed on. September eae 


90, 1956, which would have required completion of the work by March 7 


19,. 4957. However, by findings of ‘fact dated December 9, 1957, ; 


the contracting officer extended the tirie of performance to June 1, 

1957, the date on which the work. under the contract was 5 accepted 
as substantially complete. 
As of the date of the contractor’s appeal the Gone under the con- 

tract had not yet been completed, the cost of the security check had not’ 
‘yet: ‘been determined, and other. factors in the controversy. seemed 
- obscure. The Board under date of February. 28, 1957, requested, 
: therefore, that the contracting oflicer make’ certain. supplementary - 
findings of fact... Under date of March 25, 1957, the contracting 
officer. made additional findings but. the Goverment: requested that 
further findings be postponed until after the completion of the work 
under the contract. Under date of December 20, 1957, the contract- 
. ing officer made his final supplemental findings* but the ‘contractor 
has not submitted any comments on these findings within the time 
allowed by the Board, and the Board will; ‘therefore, proceed UO es: 
dispose of the appeal in ‘the light of the contractor’ S- original 
comments... ... 

It is stated | in n par agiaph I ot section 1 ét the specificatians, which | 
defines the contract requirements, that to expedite construction the © 


_ Government had purchased and would:furnish “major items of equip- 
ment,” and that the work under the contract would “consist principally 
> OF furnishing™ labor, Supervision, construction “equipment, ‘and ma- 


7 | follows: 


terials not furnished by the Government for constructing the: plant : 

addition and. connecting it into the existing operating | plant. 2 Tn 

_ paragraph III of the same section of the. specifications, the. categories | 

_ of.the work to be performed by the contractor are enumerated and it 
is stated generally that the costs of all-such work are to. be included | | 
in the bid. Of pace) relevance 3 ds category. “G, a which reads as 

~ Furnish. all: ‘administrative, ‘clerical and . | accounting orto‘ as: “set. 

- forth under. " Paragraph. IV. ‘of this. section. . | eg, Pee tage Sane 


“tin, dtees findings ‘the ‘eoateacting coiliver aise deeitee that,’ in . the course. See ie per- = 


of - formance of the contract, the contractor made. two -¢laims: for additional compensation ; 
i ‘but, ‘since. the contractor failed to take an appeal from the contracting officer’s. disposition . 
_ of these claims, they are not properly before. the Board, . and ‘there. Ag. no need to. consider 


7 them. . 
ool The contractor did: not’ indeed file: a. reply to’ the original statemant of the’ Governinent’s 


| - position, which. was, ‘in the nature. of 2. motion, for. judgment on. . the. Pleaaines: Peer ioe 
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On © aaah Iv. of section 1 of the spécifications : is entitled “Mite: ; : 7 i 
24 rials, Services, And Facilities Furnished By. The Contrsctors! 5 Sub- oe 


i. paragraph (2). thereof; headed. “Materials,” provides: 


“Phe contractor shall. “at its own ‘eapense, the cost of which shalt be indluded ee 


3 ment and: ‘listed. elsewhere herein: [italics supplied]. 


"This subparagraph is followed by others imposing particular hie 


has: ‘bid, furnish all. materials, services and facilities required: for completion: of Pas Fao 
the work, except the materials, services and facilities furnished: By: the: Govern: Beige! 


: keeping requirements on the contractor, and.it is provided that each cs 


_ of them is:to be.at.the expense of the contractor,.“the cost: of. which a | 


/ shall be: included in his bid.” Thus subparagraph:4. provides: 


_ The Contractor shall, at his own eapense, the cost of which shat be fotaaes | oo 


Tee ye 


_ for his offices, ‘badge and tool check stands, storage for his tools, équipment, and. : s 
oS supplies. “Upon completion of the job, all such buildings shall be removed and ae 
disposed of and the area. cleaned at no eapense to the. Government ae < 


Ge supplied]... 


on Equipment; “Machinery 4 and Tools,” eins 6, headed «Gontrne- ae 

 tor’s Personnel,” and subparagraph ‘7, headed “Railroad, ‘Telephone — : 
and: Telegraph, ” the format and phraseology of which varies-sorne- 

what for it is silent’ concerning the costs of, rail ahipmisnte,"s and, with . 7 


ag sh a to telephone and telegraph, provides as follows:. 


‘Telephone ‘and. telegraph shall be at the contractor’ s expense, costs” 
of which. shall be included in the bid. 


7 o This provision is followed by. subpatapriph | 8, ‘headed “Cost: ane ae : ee 
; ing” which requires | ‘the contractor: to keep. records: and. books: ima 


certain form but without: stating that A accounting: shall ‘be. at ae 


7 contractor’ 'S OWN expense. 


There follows subparagraph 9, tidaded “Seourity shih is the ie basis See 
| of the controversy involved in this appeal, and which reads as: ‘follows oe ae 


The’ Contractor shall: make: ‘every reasonable effort in the prosecution’ of ‘the — as 


- work: under. this. ‘contract, to safeguard drawings and specifications ‘furnished a | 


him or prepared by: him > and. to Decvent: the thett, loss, or unauthorized use’ of Sah 


aa the same.. | cae 
The Contractor shall make every reasonable effort toa assure » that his Se “Se ee 
“represéntatives, or agents -who are associated in any manner with the work.under 
this contract are Toyal- American citizens. In any recruitment. the: Contractor = 
~ ghall make initial screening for citizenship, for absence of police record, or. bad eae 


debt record, and. shall obtain historical data of places of residence and employ- SS 
7 ment. for the past. three years. Contractor shall furnish the. historical data to 
‘ 2 the: Retail Cr edit Company, or ‘to. any. alternate company approved. by. the. ‘Con- | 


; otracting. Officer’ for. further | loyalty and security. chéck. The Contractor shall * eS, 
~. mot: employ. or’ otherwise utilizeon this*contraét any ‘person that.is*not’an 
American citizen. . Tf: the initial screening reveals: a police. record’ (other. than” Se 
minor: trafic offenses) , bad: debt record, Or. other derogatory information, . the. oe 
a “person shall not be. employed without the advance approval of the Contracting eo 
o Officer. Tt personnel + are hired and the subsequent Retail” Credit, Company oF 
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alternate check reveals Jerogatory information the. facts. shall: be. called om the 
i attention. of the Contracting, ‘Officer, and if he SO Hearieste, the employee shall ‘be 
removed. from the work immediately. © | ae 
If so. requested by. the Gonieacting: Officer, the: Coe shall collect. and, . 
a furnish. to. the Contracting Officer fingerprints, photographs, or. other data desired. 
for or by. the F. B, I. oro other Federal, .State or local officials, on any. employee, ‘ 


a agent, or representative aeaiened. to Or. associated . with. ‘the | Work. under.’ ioe 
~. eontract. 


- The Government will, at the ear vliest pr gece ile date, establish ite-< own 1 guard : 
force at. the site for security. reasons. Pending this establishment, and as long > 
thereafter as the Contracting: Officer ‘requests, the Contractor: shall. toaintain’ | 
- continuously “on the. site: sufficient guards and: watchmen ‘as: required | in: good: 
s judgment and prudent:pr actice. in’ the area to pr event theft, aes Saleleee: : 
- OF, similar losses. -_ 
Contr actor shall post in conspicuous places at the site such notices, placards, ee 
posters, etc., as the Contracting Officer directs relative to fire, theft, Sabotage, | 


-- vandalism, ete., and, shall carry out promptly all. requirements of. authorized 


: : agencies directing national or internal secur ny as are furnished him Dy the Con- : 


a tracting Officer. 


alte will, be noted that no.express provision 1s: inane in subparagraph, | 

| 9. as to who.is to bear the cost of the check to be made by: the Retail: — 
Credit. Company, or any: alternate compatiy approved. by. the contract 
Ing officer. - Similarly, in subparagraph 12 of this same section of the 
: ‘specifications, itis provided. that upon completion of all the work under 


the contract the.contractor is.to correct. all permanent. linen. tracings. 74 


and conform all specifications | to “as built” conditions to the satisfac- _ 
tion of the contracting officer. but no express provinion is made. that | 
this is. to: be. done at the expense of the contractor. wees , | 
. The specifications in this case are. extr emely. voluminous becuase he | 


: Ce was. to supply. long lists of materials and many services 7 


or facilitiés. Paragraph V of section 1 of the specifications, i in. which 


 -the-materials.to be supplied by the Government are enumerated, begins _ 


with. a subparagraph i in the nature of a: general provision, as follows: ; 


Materials furnished by. the Government. include the major items of equipment, : 
the buildings, principal instrument items, most of the: ‘electrical items and’a stock - 
of: pipe, valves and fittings, and ‘is not the complete bill. of mater ial required. | 


. + The same subparagraph. further provides: 


The cost. of. hauling; handling, and caring for all of the. imetedials, furditshed: 
By the. Government in. the vicinity.of the work shall be oe in the bid. price. 


a for. the work in which the materials are to be used. 


“Section 2 of the specifications, which are even ‘more’ “voluminous: Ges 
— deals: with the. ‘operations involved in the expansion of the ‘helium . 
- plant, such as excavation and earthwork, concrete,. construction. of 
. buildings, installation of electrical. equipment, painting, ete. In gen- | 
eral, the furnishing of the necessary plant, labor, equipment, ‘ap- 
| pliances, and. matonals are generally declared to be the responsibility 
of. the contractor, eae where the. materials, services or. facilities are 
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i. be tarnished 1 by ihe. Gover nment. ‘Sometimes provision ; is s made, , 
| chowever, for a division of responsibility, as in Cl.1 of “C,” the part on 
buildings, which provides that five buildings will be, ‘furnished by 

_ the Government completely er ected-on foundations. furnished by: the. 


| Contractor.” In G-1, which deals with aboveground painting, itis 
| specifically provided. that the contractor “shall furnish all ladders Ss, 


scaffolding, application equipment, etc. necessary for the completion 
_of the work,” and in G-2, which deals with belowground painting, itis 
expressly provided : “The contractor shall furnish all equipment re- 
quired for the prosecution of the work outlined under this section.” — 

_In first advancing its claim in.a letter dated September 91, 1956, the 
‘contractor stated that its estimators in submitting its bid interpivted é 
the paragraph of the specifications as meaning that it would be re- 


quired to furnish the necessary historical data for a check of itsem- 

_ ployees by the Retail Credit Company, but that actual checking would - 
not be its responsibility. In presenting. its appeal, the essence of the -~ : 
 contractor’s argument is that in view of “the inconsistency i im phrase- Le 

, ology thr oughout the contract in stating what. was or was not to be 
done at the expense of the contractor,” and the failure to provide ex- 


3 pressly that the security check would be at the expense of the con- — 


_ tractor, it should not be required to bear its cost. The contractor. con- —— 


 eedes that the specifications contain. provisions under which the ex-— 


: _. pense of materials, services or facilities was borne by the contractor, 
although no express provision to this effect was included, but contends — Z 
- that “these requirements. specifically state what act the contractor is’ ~ 


| to perform and the expense of such per for mance is inher ently: included ae 
| me the duty of performance,” ge | 


‘The contracting officer has found that there have not pean “any Shee = : 
7 - ‘disputes regarding assumption by the contractor of costs of perform- | 


ance of other items under the contract” ; that the final cost to the con- - - 


- tractor of the security checks’. required by the contract was $1,565.00; 
that the contractor has already been paid.$995,837.29 under. the con- 
tract; and that a further and. final: “payment. of $118, 733. 7 6 is being 
processed.* ea | 7 
_ [tis clear that on fact that tne contractor failed to inelinde ¢ the obits | 
_ of the security check i in its bid in no way improves its position. — ‘Ifi In| 

fact the contract provisions, properly construed, required the. ¢on- - 


‘tractor to. pay the costs of the security check, its erroneous interpreta- as, 


tion of the provisions would constitute a unilater al mistake on its part 
| for which neither: the contr tracting: officer nor r the Board could: afford he 


a rthug: the’ contractor: will gee received a total of $1, 114, 571.05. ee the ‘Son tract. eo 


The , difference -between this ila and: the contract: price is: ‘presumably accounted: ‘for, F by sad | 


af changes | orextras, 
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Lo Fe in the solution ihe problem presented by the contractor's go 


- claim the Board has summarized the provisions of the specifications i in 


2 greater detail than is perhaps strictly | necessary for a consideration OL 7 
the narrow question before it. The purpose of. this summary isto. — 
— show that it would be unreasonable, i in case of a contract of such: com- 
os plexity, to expect absolute consistency, of usage in making provision 


- for every duty of the contractor and the Government ander the con- 


tract. or this reason the Board does not regard it as significant that 
some provisions of the specifications do not. expressly state that the 
performance of a particular duty shall beat the contractor’s expense. 7 

After all, the specifications do contain a general provision, which im-. 
“poses on. the contractor the expense of furnishing all services and facili- 


i ties which are ‘not the responsibility of the Government. | In view of 


the inclusion of this provision, the failure to specify that a particular ; 


service or facility ; is to be furnished at, the expense. of the contractor 
Pat does not Impose the costs thereof on the Government, and, conversely, - 

-. an’ express provision that the cost of a particular service or facility 
shall be borne by the contractor:must : be assumed. to have been, made 

ae only out of an abundance of caution. | a 


Ti also seems ‘to the Board that the question who 5 ahall bear the cost ie 


7 ae 3 a service or facility cannot be determined in terms of such an'ab- 


~ straction as inherency. | “The cost may be imposed on either party in 


~~ accor ‘dance with their intentions. bi any principle may be said tobe 


of - “inherent”, in a contract, it is that. the cost of performing a_ ‘service. 


: nee Or furnishing a ‘facility 3 is imposed on the party. who has the: duty of : 
~~ performance, but i in the ‘present, case this principle was actually em- 


bodied” in the contract. ‘This: principle is indeed the crux of the o 
a question before the Board. It the contr actor was required not. only oa 
a tog gather the data on its employees but to have the data checked by an... 


fae agency competent to. investigate: such data, the cost of this investiga- | 
a _tion was cast on the contractor by the general provision of the contract 
| relating to the. costs, of services or facilities. - _ 


ae be seems ‘to. the Board that the duty of having the security. éhéck 
| made. was cast on the contractor by the provisions of subparagraph 9: 
of paragraph - LV of section 1 of the specifications when read as a whole 
and: reasonably construed.. While the language. of these provisions : 
‘could possibly. have been ‘improved, the intent to i impose ‘the. duty. upon 


the contractor is ‘reasonably clear, ‘and hence the cost of discharging - 
the duty was. also imposed. upon the contractor. In the very. first 


: “sentence « of the subparagraph, it 1s provided that the contractor is to. 
make. “every reasonable effort” to safeguard the drawings and. specifi- | 


- cations. . These, it must be. remembered, were the drawings | and s ‘speci- 
_. fications. for a, helium | plant,, which. is. a defense instrumentality. ee 


| - Surely; it: would-not be. reasonable to say that: the plans éould: be said = 


2 to be ei! safeguarded, if the contractor, 7 after, t gathering the. — 
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- dota ont ‘tts ecxiploeee, did not: have the data checked by a, competent - 
| investigative agency. - | 


_ Apparently, itis the contetition of the contractor, that: after gather? Bes 


‘ing the data it. was ‘to act merely as a forwarding agent to the in- 
vestigative agency. If such, actually, was the purpose, then it would 
certainly have been further provided that, the reports of the investiga-_ 
tive agency based on the check be turned over in.all cases to the — 

| Government, ‘which would: have had-to pay the costs-of the security| 

check and whose property the reports would thereupon become. In- | 
. stead, it is merely provided in the last sentence of the second paragraph 7 
of the subparagraph, that the Government shall be informed only. if. 


is derogatory information has been revealed. If no such information 


-were turned up, the ‘Government would never see any of the reports _— 


. for which it would have to pay. -. 
The: importance which the Govennene attached to the problem of 


ie: security i is made even clearer by the provisions of the third paragraph — 
of subparagraph 9, for the Government therein imposed on the con-- 


tractor a further barden of gathering still more onerous data for the | 


- -¥F. B.f. or other police agencies, if the contracting officer should deem 
such’ data, necessary. The importance of the security precaitions IS 


emphasized. also by. the provisions in the succeeding paragraphs for — 


~ the. eniployment of guards, and for. the adoption of any other ects) 


measures os - contracting officer might regard as appropriate. 


Conczuston 


| Therefore, pursuant ‘to the ‘authority delegated to the Board ot 
Contract Appeals by the Secretary of the Interior. (sec. 24, Order No. 

2509, as amended ; 19 F.:R. 9428), the findings of fact and decision: of. 
- the ease officer ues claim of the contractor are. affirmed. 


a | Waa Shot, Mu ember. a: | 
; Teonewr: x oa oe von 
- Trxovone H. Haas Chairman. bes ag tat 
oe | Hosxoune J. Suavensm, Member. ee a . obit Oo 


_ RIGHTS ( OF INDIANS 1 IN. THE HOOPA VALLEY. RESERVATION, 
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ee rs 


Indian. Tribes: Tribal Government — . Daas, & ste oe et the 
| ‘The Commissioner ‘of ‘Indian. Affairs has been éorrect; as a mation of f law, in’ 
_ recognizing tribal: title to. the communal lands of. the. 12-milée ‘square. Execus, 
tive order reservation in the Hoopa Valley. Tribe. The Commissioner has. . 
been further correct in paying out per capita. payments as authorized gen- ms 
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erally by. the act of March 2, 1907 (34 Stat. A2at), to enrolled members. Of : 


- the Hoopa Valley Tribe only. 


Indian Lands :. Tribal Lands: Generally—Indian Tribes: ‘Tribal Government 
Nothing in the Executive Or der of October 16, 1891, indicates an intent to: con-. 
: fer upon the Klamath River Indians dn interest in the realty of the original 
2 Hoopa Valley Reservation. * Despite the enlargement of the original Hoopa 
* Valley: Reservation, the Klamath. River Tribe was never merged ‘with nor: 
-. “absorbed into the Hoopa Valley Tribe. Therefore the fact that the Hoopa, | 
Valley Tribe limited the scope of its jurisdiction. under its 1949 constitution 
sa does the Klamath River Indians no injustice. AS an independent tribal 
“ group, neither the Klamath River Indians nor their successor S, ‘the’ kuroks, . 


“3 _ have any property right i in the or iginal 12-mile square. 


Indian Lands: Possessory Rights 
Mt would be an unconstitutional taking to permit the Klamath River (Yurok) 


Indians to ‘diminish the value of the: right of occupancy in Hoopa Valley by: 


‘paying to them a part of the proceeds of the resources: taken therefrom. | Phe. . 


- Hoopa Indians: have occupied this part of the reservation since 1865 and the 


| benefits of such occupancy belong to them. 


‘Thdian. Tribes: Reservations 


- Inasmuch as the Indian Reorganization Act pr ovided a. mathed of uniting the. 


. Hoopa and Klamath River. Tribes, and both tribes rejected such a plan, it 


_ is our opinion that these groups remain and must be recognized as inde- 
pendent tribal groups until such time as they affirmatively and voluntarily 

. form a consolidated governmental body having jurisdiction - over the total. 
“ reservation both’as to government and as to economic resources. Such a. 


. confederation or consolidation has not taken place. at Oa, ee 
 M-36450 . oe a anaes 51 1958. 


To THE COMMISSIONER or Inpran AFFarrs, 


. This opinion is given in response to your request for a. determination | 


of the legality of recent per capita distributions to members of the 
_ Hoopa Valley Tribe of California. The per capita payments were | 
made by request of the recognized governing body of the Hoopa Valley 34 
“Reservation. Recipients are those persons whose names appéar on the © 


tribal membership roll approved by the Commissioner on March 25, 


1952. The official membership roll approved October 1, 1949, contains 
the names of allottees, their descendants, unallotted ada of the 
12-mile square area of Hoopa Valley wie were eligible to receive | 
allotments at the time the allotments were made, and other persons 


made members of the tribe by adoption.” 


It has been contended on behalf of. certain ee of the Yurok : 


‘Tribe. that Indians and their descendants who were allotted on lands | 


2Constitution and Bylaws of Hoopa Valley ‘Tribe in California, article Iy, Membership, 


approved September 4, 1952. See Appendix 1, p. 69. Cf. also letter of Superintendent 
Boggess. to Commissioner on January 13, 1947, re Hoopa Business Council resolution 


declaring all Jands and resources. of 12 miles Square to be Propenty™ of Hoops “Valley 


Indians alone, - 
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2 “formerly known 2 as the Klamath River Reservation and on that por-. 


tion of the enlarged Hoopa Valley Reservation commonly referred to 


as the “Connecting Strip” or “Extension” are entitled to share equally - 
In the payments from the proceeds of timber sales on the area com-— 

_ prising the original Hoopa Valley Reservation. It is further alleged 
that the Bureau of Indian Affairs improperly authorized the disbursak 


of per capita payment money at the request of the Hoopa ‘Valley 


_ Business Council because the Hoopa Valley. Trib al Constitution under 

which it acts is invalid. | a 
A group of Indians had been politically eepaeniced as a Hoopa - 
Tribe by the United States as early as 1851 when a treaty was nego- | 
tiated with the “Hoo-pah” or, as they were sometimes otherwise called, 
the Trinity River Indians. ‘Although. this treaty was never ratified, 
‘it is convincing evidence of the existence of a Hoopa tribal group. 
‘Later, this tribal group exercised the. rudiments. of community govern- 
Tent over the Indians of an area: comprising. the 12-mile square 
_original Hoopa Valley Reservation and were thus qualified: for politi- 
cal recognition as a tribe occupying the reserved gr oup. We have. 
seen 110 evidence, or contention, that any other tribal group claimed, 
at that time, any g governmental or economic jurisdiction, over the 12- , 
mule square area. of the original Hoopa. Valley Reservation. 

~ Subsequent to the admission of California as a. State, the announced 
‘intent. of Congress was to collect the various ‘groups of Indians in| 
California and to locate them on reservations set aside to afford protec- 
tion against the encroachment. of white settlers. On. April 8, 1864 
(18 Stat. 39), Congress authorized the President, in his discretion, to 
set aside not more than four tracts of land in California to be retained 
by the United States as Indian reservations, suitable in extent to: 

accommodate the Indians in that State. The lands were to-be located. _ 

_as remote from white. settlements as. possible, having due regard for — 
their adaptability for the purpose for which they were intended. The 

act. further provided that at least one of the reservations be located 
in what had theretofore been known as the “Northern District.” Pur- 
~ suant to this act, the Hoopa Valley Reservation was established as one: 

ee the four reservations contemplated by the leg islation. me : 
Administr ative actions looking toward the setting aside of this | 
area as.an Indian reservation were begun on August 21, 1864; and by 
_. 1865 a number of Hoopa. Indians had already been located in Hoopa 
a Valley which. was formally reserved by Executive order i in 1876. 

. The. Executive or der. establishing the Hloope Valley. Reservation. | 
= provided: * z i bce Bit ee | 


EXECUTIVE. MANSION, June. 23, 1876. :It-is nerci ea cved: that: the south. jun 7 


‘ west boundaries:and that: portion of. the orth boundary west .of Trinity River, 
Z surveyed in 1875 by C. T. Bissel, and the courses and distances of the east bound- 


AMD. and the. portion ; of. the. north, boundary east, of. TROT. River reported, but 
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2 not gareeyed by him, v viz; ‘Beginning, at: the southeast corner of the reservation a 


, ata ‘post. set in: mound of rocks, marked “H, VR, No. ae; thence. south 174° west © 


“9085. 15 chains to southeast corner of the reservation ; thence south 72° west 480 — 


\ehains to the mouth of: ‘Trinity River, be, and. hereby are, declared ‘to-be the | 


; exterior: boundaries of Hoopa Valley. Indian. Reservation, and the land embraced 
‘therein, an area. of - 89,572.43. acres, be,.and hereby. is; withdrawn. tr om. public : 
_ Sale, and set. apart for Indian purposes, as one of the Indian reservations au- 
. thorized to be set apart in California by act of E Oona appr oved d April 8, 1864. 
: Gs Stats., Dp. 39. ) U.S. GRANT. 


Tt should be noted that this xécative order ieenniaon no > pattiealar | 
tribe or class of Indians as the inhabitants of the area set aside. The 


“order, therefore, must be construed as setting aside the reserve for _ 


the benefit of any Indians who were then occupying the area, and those — | 


“who availed themselves of the opportunity for settlement which the | 


“reservation presented. from time to time. ‘When the President. for- 


+ mally set the boundaries of the Hoopa Valley Reservation on.June 23, 


1876 a “Hoopa Tribe,” composed of remnants of the Hunstang, Hupa, oe 
“Redwood, Saiaz, Sermalton, Miskut, and .Tishtang-a-tan bands of | 
Indians, was ‘already. well. established thereon: This tribe. became : 
stabilized in the area. and somewhere along the liné adopted a, conisti- 
‘tutional form of. government. and ever since has maintained its local 
integrity. The records of the Indian Bureau. show that by 1916 the 
group was. well organized with. a representative tribal council; | . 
This [Hoopa] council i is. composed of Indians living on the. -Hoopa Valley Reser- oa 
_ vation proper and represents all of the tribes not now extinct enumerated in the 
ed Act of Congress’ and presidential proclamation setting aside this as an ‘Indian 7. 
‘Reservation. ee ee ~The Hoopa. Council are the duly authorized ea esentatives : 
of the Indians i in Hoopa Valley Reservation.’ | 
The “Hoopa Valley Tribe” has sentihudlly exercised tribal 1 onder: | 
as mental functions within the confines of the Hoopa, Valley Reservation — 
as established by the Executive Order of Jur une 23, 1876, and is the 


and managing whatever eoaunanal nroperty ¢ or Tand may be owed’ or 
beneficially. held by that tribe. ‘We note that the tribe in 1949 adopted - 


a written constitution which apparently fairly included:as members _ 
“all persons enrolled on the official roll of the Hoopa Valley Tribe: and. 
all ¢ children, of at Jeast one caer sncian blood, oes to: such 

a members, a es foe oe bes asi - 

"We conclude, croton: that asa iter of law as tne of 

“Indian Affairs has been correct in recognizing tribal title to the: 


communal Jands in the 12-mile square réservation to be in the Hoopa — 


‘Valley Tribe. Cf. Spalding v. Chandler, 160 U.S. 394. (1896), 84 Op. 


Atty. Gen. 181 (1994). The superior title of the Government*in tribal 
- » Jands and in allotted lands where no patents have been issued, implies, — 


of course, wise Snanaeenent. ae does r not conter on oe Government 





a “a Letter from Superintendent Monsdoie to Gonimibstoner of Indie altteied Fas une 19, i916. . 


- Se Bie “HOOPA: VALLEY RESERVATION | ae fe ee 


: : : February 5, 1958 | | ap 
the oe to ear a tribe. or an ‘allottee of acerued Tights. Se. Me are? a 


 v. United States, 24-¥. Supp: 237, 240° (1988)... The. Commissioner. has. 
. been.correct' in paying out per capita payments, authorized: by the act 
of March’ 2, 1907 (84 Stat. 1221), only +o enrolled miembers of the ease 6 
| Hoopa Valley Tribe. ‘This action is consonant with the principle, that ms 
the test of. the. privilege of an individual Indian to share.in tribal == 
_ resources’ is. tribal eee Halbert. Vs: United. States, 283° Ue 8. ee 
ee (1931). oe 
We now ‘turn. our. nitantion: to ther contarition that indisins. otisr than Ss 
7 ihe enrolled. members of the. Hoopa Valley Tribe havea claim of: right - 
- to.an-interest in the communal.lands and resources. of the: Hoopa. os 
Valley Reservation because the. 12-mile square reservation) was:.en-. . 


- larged by the addition of a contiguous: area, of nd on 1 which, Indians . 
of other. bands were residing. - a | | ee as Bat 
.:-The first: pertinent: act of. Congress, roviniiat far merce atone: ‘for | 

: ie Indians of California was the act of March-3, 1853 (10 Stat. 288)... 
This. act. authorized: the President. to. “make five military reservations 
from: the: pyle domain 3 in the State of California-*.* *. for Indian 

purposes.” ‘The act limited the area which might be: reserved, to _ 

- 25,000.acres and appropriated. $250, 000. for subsistence, and costs of 

_ removing the Indians. to: the reserved areas: . One of the. areas so-re-_ 


> gerved. was the. Klamath. River -Reservation. established N ovember | 


16, 1855, by the Executive order of President: Franklin Pierce. - ag 
Tn the year 1861, a flood. destroyed, the arable lands of the Klamath. 
River Reservation and. some of the Indians located, thereon were -re- — 


moved to a. new temporary. reservation known as. the Smith. ‘River. pe 


Reserve, . established May 3, 1862. A. majority of these Indians: pre-. . 
ferred to reside on the old reservation, however, and nearly. all of them. . 


returned within a few years to the Klamath River area... Meanwhile; a - 
by the.act of April 8, 1864, supra, the State. of. California was con-, 0 


stituted. one ‘superintendency for the adminstration of Indian. affairs. 


and the President was authorized to set, apart four additional tracts of. : . hy. 5 
land within the State for Indian purposes. There were already. Mig ove" 
existence at. that. time. the. following reservations: Klamath. River," - 


-- Mendocino and. Smith. River. . Both.the Mendocino and Smith Riven, - 


reservations were later. discontinued. by the act.of J uly Q7,1868.(15 
Stat. 221, 223). During this time, the Klamath River. lands. were ef 
_ treated asa distinct reservation administered by an Indian agent.of = 

the United States who also oversaw the affairs. and development ot jaa Ra 
_ the Hoopa Valley Reservation approximately 20 miles away. Asan 
et aid to the: administration. of these two separated areas, they. were nh aye 


* brought together later under the Executive Cacee of October : 16, 1891, — 
| ee reac as s follows: “— en Pos | 
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Executive Mansion October 16, ‘1801. “tt is s hereby ordered that tie limits of . - 


the Hoopa Valley: ‘Reservation, in the State of: California, a. reservation: duly ‘Set: 


- apart for: Indian: purposes, as one of the Indian. reservations authorized::to be set; 
apart in said. State by act of. Congr ess approved. April 8 1864. (13° ‘Stats., 89). be;. 
andthe same are hereby, extended So as to include a tract of country 1 ile in 
--width on each side of the Klamath River, and extending from the present limits — 
- of the said Hoopa Valley Reservation to the Pacific Ocean: Pr ovided, ‘however; - 

_ That any tract or tracts included within the above-described. boundaries: to which 
valid rights have attached under. the laws of. the United States. are nereDy, eX- . 

eluded from. the reservation as hereby extended. BENS. HARRISON. ; 


The limits of the Hoopa ‘Valley. Reservation were thus se endbd . 
“the Executive Order of October 16, 1891, to include a tract-of land — 

containing approximately 25,685 acres, 1 te ‘in width on each side 
_ of the Klamath River, extending from the limits of the Hoopa Valley 


_ Reservation to the- Pacific Ocean.. This enlarged Hoopa. Reservation: 


_ took a shape similar to that of a spoon with the Hoopas located. in its: 

bowl and-the Klamath River Indians strung out along its handle. The 

| following - year, under the act of June 17, 1892,-Congress discontinued | 
the Klamath River Reservation as such, but preserved some rights for — 
Indians previously located on that reservation by providing for al- | 


_lotments to all Indian applicants who made their selection thereon. 


within 1 year. All lands not selected for allotment were opened to _ 
settlement under the public land laws. Indians who removed from 


the former Klamath River Reservation were relocated on the connect-: _ 


ing strip une elsewhere, and the Klamath River ‘Tribe became widely 
scattered. aa oe pie yheree “y | 

~ The flanks River icin ais ancestors. soimetly cotided on 
the Klamath: River Reservation, have. consistently been regarded as: 
an identifiable tribe by the Federal Government. © See 33 Li D. 205,. 


918° (1904). These Indians are also included in the general term 


“Yurok” meaning downstream Indians although a Yurok Tribe, as 
such, was not. organized’ until recent years. ° The “Yurok Tribe” has: 
never. been recognized as having jurisdiction over any part of the: 
“Hoopa Extension” because its s membership is ‘hot confined to ) Teservai: | 


tion: Indians.* aa 


: Weean find no evidence to indicate that the alee of thie reser-’ 
| vation was intended ‘ in any way to upset the property interests’ of the: 
_Hoopa ‘Tribe ‘to the original area under its’ Jurisdiction. — We read: 

‘ nothing i in‘ the Executive Order of 1891 to show an intent to confer: — 

upon the Klamath: River Indians an oe in the realty’ of the 


original ‘Hoopa’ Valley Reservation. 


The former Klamath River borane and ce sbnnedtitig. strip. 
7 are, technically, ce “part of the ‘enlarged Hoopa Valley: eager, - 


es i 
. Pen ok on 


a 3 Yurok Tribe, diesem ander sae of California, October: 24, 1949.. The organiza-. 

~. tion is recognized for the purposes for which it was formed namely “to promote | the. 
- cultural, social, educational and economical well being of members of the Yurok Tribe.’” 

Letter from: Assistant Commissioner to Mrs. Lowana Brantner, ONE EE: 26, 1954. 


ogg nad, Bre -HOOPA VALLEY RESERVATION” ce ae; 
Ti ee a oe = - | Febr wary 5, 1958 | | Pee ees eee 
: Hoy even, - construe ve or rder aclanin eet ine a. Hoobe. Valley Reserva 
tion as divesting the. Hoopa Valley: Tribe of their rights in their :com- 
‘4 munal property would. be contrary..to established. law. The rights: of 
Indians to pr operty, within reservations: attach when the lands are set’ 
aside. _ 34- Op. Atty. Gen.. 171, 176 (1924). United States vs Santa Fe 
Pacific R. R. Co., 314 U.S. 339 (1941). The-rights of the Hoopa.. In- 


dians to the Hoopa, Valley Reservation. antedate the Executive Order ee 


| of. 1891. Such vested rights in the land are not: affected, without. the 


ot tribe’ S. consent, by. a. subsequent order enlarging the area: of the. res- 


ervation.. To. distribute the:income..from the assets of the-original 
part ¢ of the Hoopa. Valley. Reservation to all.the Indians in the North: 
ern. District of California would be, to: give to. many of them. the 


gts benefit, of aright to which they. are not entitled. Congress, asa trustee 


 for-unassimilated Indians, has power to legislate for the proper-control 
and. management. of such of their ‘pr operty., as is held'by the Govern; = 
‘ment in a trust capacity, but this power is-not so.extensive astoenable 
the Government “to give the tribal lands to others, or to appropriate ae 
_ them to his own purposes, without. rendering, or-assuming an obliga- 
tion to. render, just compensation: * *.*; for that ‘would not.be an om 
exercise of guar rdianship, but an act of eoufisention! °? United States 


| . ve Creeks. ‘Nation, 295 UV: Se 108,’ ‘110 (1985), citing Lane v. Pueblo- of - 


Santa Rosa,. 249 U.S. 110, 113° (1919); Cherokee ‘Nation. v. Hitch- . 


: - cock, 187 U. S. 294, 307 808, (1902). OE: United States Vv. Klamath 7 
and ‘Mondae. D3 bee eb. ail. 804 U. S..119. (1988). It would. be- an 
a unconstitutional taking dimintishizig’ the-value of thé Hoopa. Indians’ | 


_ . right of, occupancy, if the Klamath, River, (Yurok),. Indians were. 

= permitted to share the. pr oceeds. of.-the’ resources ‘taken. from the ps 

 12-mile square... The. Hoopa: Indians have occupied. the 12-mile square 
area of the reservation since 1865.and’the benefits of such occupancy : 


belong. to them. Shoshone Tribe v.-United States, 299 U.S. 476, 


496 (198%)... Each: and, every individual member-of the many. ‘tmibes - 


or. bands. of California. Indians. was: privileged after 1865 to settle. 
upon: this reservation... None. of them:was:-required: to do so. :-Lhose 
who. accepted became. vested, with. the ‘full.ineidents of. Indian: ‘title. 
_ Those who: did not accept; and. chose to: ‘remain. where. they were, or 
- move elsewhere, cannot be properly regarded as being. invested. with - 
enforceable. rights. ther eon-either in themselves.or ‘in their posterity. 
Cf. Sol. Op. M-86181, Owner ship of Unallotted Lands-on the Tulalip 
Indian Reservation m the State of Washington, February 21,1956. 

"It has been, alleged that the Hoopas,.withdrew. from jan. existing a2 
Hoopa-Klamath tr ribal or ganization: without. Amowledge- or: consent 


of, the-Klamaths. «In view: of the: history: ‘of ‘these tribes’ as set out 
 sabdve;- that’ ‘assertion | is‘ not:well’founded.~ On* ‘the | ‘contrary, ‘thie. ata 
P Klamath, River: Tr ibe: was. never mer erged. with. nor abeorbed into: othe a, 


457 696—58—— 3 
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; Hoops: Valley Tribe. Therefore, ‘the action by balich: the Hoopa. | | 
_ Valley. Tribe limited thée‘scope of its’ jurisdiction’ ‘utider its 1949 con- 2 
> stitution ‘does: the: Klamath River Indians. no injustice. ae ~ 


“The Hoopa Indians have- actively: attempted for more than: halt : 


| ar? century to preserve their initerests in the Hoopa Valley ‘Reserva- 
 tionand to keep the Klamath River Indians, and any others, from © — 
oe acquiring any tribal right in the area: of the original 12-mile | square. - 
There is nothing in the records to indicate a recession from’ the ‘posi- 
tion’ they held before Klamath River lands’ were annexed to the ~~ 
ee  Hoopa Valley: Reservation. A study of the various actions taken 


Se connection: with the allotment of land on the reservations discloses : 


the active resistance of ‘the Hoopa Tribe: to the encroachment, and “ag 

| elairns of other tribes: and other Indians. “At a ‘time when’ a number a 
ae of outsiders’ were attempting: to obtain’ allotments: at Hoopa Valley, Ros 
 . the tribal council, anxious: to ‘preserve the° reservation: for Indians a 
of the Hoopa Tribe; stated in’ a: ous dated June 19; ‘1916, to othe... | 


Commissioner of. Indian Affairs: 


a. There are ‘certain tribes: that are regarded as having tribal Platte on ‘the ; , 


rte Hoopa - -reservation. ° This we’ cannot understand. Take the Klamath for in-. 


‘7, stance—they. represent a different tribe, talk: a different language, and have — 
never. ‘associated with the ‘Hoopas to amount to anything. : AS near as: ‘we can 


| understand the Hoopa and Klamath .River ‘reservation were allotted - ‘twenty : 


: “some. odd years. ag0. The Klamath are today enjoying the rights of their: allot-. i. 

i. menis, own their’ lands and. homes. “While the ‘Hoopas have. had. their. land i : 
resurveyed and are ‘now waiting to” receive their allotinents and. are. still a 
uncertain about. our land, and still they say we are linked with the other tribes— 3 


7 surely. there must be a mistake somewhere * *.*. 


Tn reply, the Indian Bureau stated that only those persons ventolled 7 _ 


| a me Indians on the Hoopa Valley: Reservation or voluntarily’ adopted. . 7 
ce by. the tribal business committee could be granted “any benefits what- 
-. ever as Indians of the Hoopa Valley “Reservation.” * - Allotment rolls | f ¢ 


- for. Hoopa Valley were closed in: 1923, but were subsequently’ reopened ; 


i; when other surveys ‘were subsequently made in 1929 and 1933. | _ 
“In May of 1932; the: Superintendent wrote ‘to the Coministionst- Ze 


a : croquesting definite instructions for the allotting of the Hoopa Valley. 


At that time: about’ ‘17 5 ‘selections of land: for allotiment’ had been on ye ; 
‘file: at the agency for a period. of nearly 5 years, and many Indians 


Were In ‘possession of ‘definite: tracts and had ‘improved: such’ lands. 


: With. respect to the: situation: on. the reservation, ‘Superintendent, 
= made this observation: 7 ee : 7 | 


“The ‘Office. ‘should understand ‘that ‘the great aundority¢ of ‘these Tadtane feel dee 


‘that the Klamath’ and the Hoopa ‘countries are separate: and ‘distinet; and: there . 


a: is No: ‘fixed. desire on the part of ‘the: Hoopas'to take over: any unallotted Klamath — = 


a Jands,;; and. the ‘great: majority: of the ‘Klamaths' ‘have no desire: to. -eome-in' and — 


i. take over, Hoopa country: I am not, unmindful:of previous: statements that: have . _ 





<4 Letter fron: Chief Clerk, ‘Indian’ Bureat, ‘to: Superintendedt, 1 ‘Hoopa ‘Valley “shoot, 


“Saly 17, 1916. - | > oo ee a 
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been made to me* by the Office to the effect that iti is s considered 1 by thie Omee oo x Pee 


| ane reservation only.” 


"The reply. to this Tee need that: a gerne ter sy of the rage ae | 
_ missioner 1 ‘was.on his way to the reservation and would “g0 0 over. the a 


situation * * * onthe ground.”*> — - 


‘Shortly thereafter, special allotting agent ca E. Roblin 3 was fie eee 
sent to ‘Hoopa Valley to study the matter and report his. views. “The ae 


| Sanne be authoriced on the Hoops Valley Reservation, hut that | 


such allotments be. limited to the agricultural lands, with the right: to. - >: 
- such allotments. given, only to. those who had already occupied. and | 7 

, improved. these lands for beneficial use. Two months. later, ina: 
supplemental report, Agent. Roblin. withdrew his recommendation ae 
ie that, actual use bea condition. precedent 1 to allotment and recommended a 


| that claimants whose. selections covered. surveyed lands have: their 


- selections confirmed, provided. that the individuals enrollment onthe 


- Hoopa Valley Agency rolls was regular. and that:he was entitled to 


_ allotment. Roblin further. stated that among the Indians, a sentiment: i 

of urgency prevailed “based largely on a desire of the Hoopa’ Indians Bee ik 
to exclude the Klamath River and Lower Klamath Indians from. allot- | 
| ment on the or iginal Hoopa Valley. Reservation. 7 Tt was Roblin? — 


opinion “that the objection to the rights. of these claimants as a class, 


” should be. disregarded. ” The Commissioner agreed. that Indians from _— a 


| the “Connecting Strip”. and the former’ Klamath, River. Reservation “ 
should be. allotted equally with. those. already living on. the original | 

Hoopa. Valley Reservation, but conceded that there was not sufficient — 
available land to allot all these Indians. thereon. Therefore, he ap- _ 


proved only. the allotment schedules which. had been. previously. sub- 


| mitted. by the Hoopa. Tribal. Council. in 1921 stating, “after . the 


schedules referred to. above, no further: allotments at. Hoopa. Valley age 


will be.made at. this time.” All unallotted lands were then held: for 
tribal use. under a. proposed. Indian Reorganization: ic eee ae eee 

| Subsequently, on November 20, 1933, the Commissioner of Indian oh 
Affairs approved a constitution and. bylaws of. the Hoopa. Business. : 
Couneil which pr ovided i in part: | foe 


oa he bie’ tere rt 


_ Atticle Il. “The business council shall be coinage of: seven: enrolled: members ee 


: of, the Hoopa. tribe; bona. fide residents of Humboldt: County: California, and : 
: twenty-one years. of age. or. over, 7 | 


fe osen if {; . t 


igibee 3 


. ~The council ‘represented. a0 the Sone of ‘the. 19-mile apie : iP. . 
| “Hoopa: proper. The Klamath River Extension was not epee? 


~ on-this‘council, and. has not been represented there since. —__ as 
AS: a result, of the. enactment. of the. Indian, Reorganization ‘Ket ‘ot 


June 18, 1934 (48 Stat. 984, 988), a ay arose as soa whether a 7 


es & Letter to Superintendent from Assistant Commissioner, dated September 18, 1932. 
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single eoferendum should be held « on Ene enlarged Hoopa reservation; 
or whether Separate elections should be held on the two-areas per- 
: mitting each section to determine its own destiny. — On October 20, 
1934; Commissioner John Collier communicated his decision to Mr. 
Roy Nash, Distri¢t Coordinator for. Reorg anization Act in’ a. letter 
containing: the following sanction: gt : ara 
‘Superintendent, Boggess is authorized to. fold two. separate elections, on . the - 
Hoopa Valley, Reservation, one of them on Hoopa Valley pr oper for the ‘Hoopa, 
: and* ‘atiother ’ election on. the territory occupied by the. ®Wlamath Iiidians, wher 
the Secretary: calls such: election. cae oe ade Ro Bale Ds ae, Ae a 


~The records further show that. on ‘Deveinber 15; 1934; the aie on 


i the ‘Hoopa Valley Reservation voted to make the Indian Reptganki 


: ‘Tudians also opposed the ‘application of ie act to lands occupied by 
| themselves. ‘Thus, in’ two: ‘separate elections, which might have ‘re- 
, ‘sulted’ j in’ more élosély tying: the extension Jands with the original 12- 
mile * square area, both the Hoopa Indians and the Klamath ‘River~ 
Indians defeated the reorganization. theasure. The total or votes for 
‘each of these tribes i is racordéd: separately.© 
“Tnasmuch’ as the Indian Reorg ‘anization Act provided a method of 
winiting’ the: Hoopa’ ‘and | ‘Klamath River tribes, ‘and both tribes ’ re 
jected such‘a plan, these groups: remain and must be recognized as 
independent: tribal groups until such time as they affirmatively and 
voluntarily form a consolidated governmental body having jurisdic- 
tion‘over the’ entire reservation. Such a confederation o or r consolida-. ' 
: tion has not taken place. : 2G 
In summary, it is-our: opinion that. he contentions on ‘ehalf: of the 
Yurok Indians: have not been substantiated, and. that the Bur eau of 
| Indian. ‘Affairs has: ‘properly carr ied out, its ‘responsibilities | in the 
‘premises; Tn: reply to your specific questions, no Indians other than 
those: enrolled as members of the Hoopa Tribe of the original. 12-mile 
‘square reservation and their descendants, have rights of participation 
in the communal is opertye on’ 1 that ‘Dart of the Hoopa Valley Reserya- 
tion, a 
- The indian inhiwbitants’ of the Hoopa exionaion and the ailier areas 
4 outside the jurisdiction of the Hoopa Valley Tribe may associate as a 
separate. Indian:tribe, or tribes, under constitutions acceptable to them 
--and.to’the Bureau of Indian: “Affairs: “But no such association’ ‘can 
7 work t to ‘vest each Indians with a an interest i in the Hoopa Valley proper. 7 


anion Ty. Frrrz,. . 
Deputy. Solicitor. 


3 “© Haas, “Ten Years of "Tribal: | Government Under I, R. A a u ‘8. Andian Service, 1941, 
: p. 4, Play Sas Be Led tame are ; eh See oor. Bae Sete 
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~ Appendix I: 
“CONSTITUTION AND BYLAWS - 
OF. THE 
HIOOPA VALLEY TRIBE 
a). a oe : 
a oe 
_ PREAMBLE — 


_. We, the members of the Hoopa Valley Tribe in California, inorder to. - 
exercise our tribal: rights ‘and promote our common welfare do Torey, | 


ordain and establish this Constitution and Bylaw, 
| Anrrett I—Punross 


| The ] purpose shall be to peolect and nironions the entarcsig of ne Hoopa 


a Valley. Indians, to. develop: cooperative ‘relations with the agencies of. .. 
the Federal — ‘Government and os cooperate with Sees and nee | 


a governments: 


Armoun T—Nasse 


This tribal organization shall be called “The Hoopa: Valley Tribe. te 


- Arricus fae eee 


‘The jarisalction: of the. Hoopa. Valley. Tribe shall extend to all ae ‘. 


_. within the confines of the Hoopa Valley Reservation boundaries as 
established by Executive Order of June 28, 1876, and to such other. — 


lands as may hereafter be acquired by or for the Hoopa Valley: Indians —— 


of California. 
oe | Articiz IV-—Monenrsire 


_ section i. The membership of the Hoopa Valley Tribe shall consist as 


- follows: | 

7 . (a) All persons of Hoopa Indian blood ‘whose names appear on 
‘the official roll of the Hoopa Valley Tribe as of ‘October 1, 
~~’ 1949; provided that corrections may be made in the said roll 


"the Secretary of the Interior or his authorized representative. = . 
7 (by All ‘children, born to members of the Hoopa Valley Tribe, : 
who are at least one- quarter degree Indian blood. | 


“Section 2. ‘The Business Council shall have the power to1 make rules _ | 
- governing the adoption of new members « or the termination of : 


“membership | in the tribe. | 3 
- Avarsci V—Govenwive Boor es pee 
Section’ 4: ‘The governing body of the Hoopa Valley’ ‘Indians of the 
- Hoopa ‘Valley Reservation: shall: be: a council Known's as the: a Ooves 


“Valley: Business Council: 
ae ‘2. The’ business’ council::shall: consist ' of seven. ‘couneilmién io: 


by the. Business Council within five years from the adoption — — 
“and approval. of this Constitution, subject to the approval OE is 


3 be elected from the pach sais as Set edge Dereuee Be ee ee ae we 


Cee 
“2473 ee 


Seaton 8 3. The heorentation: ‘froin the. distr ‘icts re designated shall 


be-as follows: Hostler. and .Matilton. Districts, one councilman; © 
~ Soctish and- ‘Chenone Districts, one: councilman ; Agency District, 
: Norton District, Campbell District, Bald Hill District, and Mesket ‘ 

- District, one councilman:each:; - 


Section 4. The. business council shall have ine power to. change the _ 7 | 


‘districts and the representation from each district based upon 
community organization or otherwise; ‘as deemed advisable, such 


ae change to be made by ordinance,. but the total number of council- | 


men shall not be. changed, as provided : for in Section 2. of Article 


ts oy of this Constitution... 


a ie 


- Saetion . 5. The -business. Pencils so. “organized. shall: est ‘from. ‘within | : 


its. own number - 1)- ae. chairman: and. (2). a. vice. chairman, and 
from within or without: its own membership (3) a secretary, and — 
(4) a treasurer, and may: appoint or: employ from within or without 
its own peemlalrmst such other officers and comme: as may be a. 
deemed necessary. ° ee Se ema! pan : tr ea 


| Section 6. No* person shall: bei a: ouniliaate: tae membership i in: ithe busi: 


ne) Councilman”: are. absent, The ‘terms..of- office. for. ‘Subcounc}iman 2 


ness eotncil- unless he shall be a: ‘member of the: Hoopa Valley Tribe 
-of the Hoopa Valley Reservation, and shall have resided’ in the 
district of his candidacy: for “a~ period of one year next preceding 

the election and be at least 21 years of age. . . 


‘Section 2. The business. council of the Hoopa. Valley Tribe, of the Hoopa 


“Valley Reservation shall ne the nore cua of the qualifications of 
its members. 


| ARTICLE VI—Nominarions: AND: Eumcrrons 


Section Z The. first election of business ‘council under this constitution 
o shall be called, held, and pauls by the present business Council 


tion, At the first election, the candidate receiving ‘the ‘highest 
number of votes in the’ Mesket, Campbell, and Norton Districts 

. Shalt serve 2 years. The candidates. receiving the highest number 
“of votes in the Bald Hill District, Agency District, the Soctish 
and Cheonone Districts, the. Hostler and. Matilton Districts. shall 
Serve. I year ; and thereafter elections for the business. council shall 

be held every, year, and shall be called. at least 60 days prior to the 

. expiration of terms. of office, The term. of. office of a councilman 
A shall be. for a. ‘period ‘of. 2 years. unless otherwise provided herein. 


Seotion. 2. The: candidate receiving the greatest number of. votes in his 


: district shall be designated. as the “councilman” to. serve as stipu- — 
ae lated in the preceding section ; the candidate receiving the second 
_ greatest number of votes in his district ‘shall be designated. as “first 
es subcotncilman”. and, may. participate and. vote in. eouncil meetings : 


. if the “councilman” is absent ; and the candidate receiving the third. _* 


: greatest number of. votes: in his district: shall ‘pe: designated as a 
“ “second: subcouncilman,” and ‘may participate. and vote in council . 
“meetings from which. both. the “councilman” and the “first sub- 


_ o8hall coincide with the terms stipulated for the councilman, 
‘Section 8.. The’ business council, or. an election: board; appotated by 3 


op) ethe:-council,: shall. determine: rules: and. pemuletone governing, all Is 


elections, ©. v6"), se 


2 Section 4 Alle elections shall al bet by se secret, ballot. 
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| Section 5. vee eae abies of: fie: Hoopa: ee ‘THe ae : : 
announce his or: her: candidacy for: the: business: council’ within the © 


: ne district of his or. her. residence by petition signed’ by. not: less he 
than 5 legal. voters. A voter may. sign only one petition. . Petitions 


. ‘for’: nomination shall be filed’ with the. secretary of the business 7 


co nee council at Iéast 10 days prior to the election ‘for. which the candidate 7 sos 
hee makes his or her petition. It shall be the duty. of the secretary to 
| “post ina ‘public place and ‘in ‘at least one ‘place in the, district - 


=" affected, at least’ one week before the election the names of all 
ae candidates: for’ the business come: who have met, those require- 
“nents. - | 


Section 6. The business council or a poard appointed by. ‘the Uigunsee. — 


council shall certify to the election ofthe members of the business = 

ae council within 5 days after the election returns. © - 

Section 7. Bach” member’ of: the business. council and. ‘each officer or. a 
“subordinate officer, elected or appointed hereunder, shall take an’ 


< - oath of. Office prior to assuming: the duties thereof; by which oath he. es 


poe ‘shall pledge himself to. support and defend the Constitution of the 
“<"United’ States and this constitution and bylaws... The following ~ 

_. .», form of oath of. office shall be given: . “I, ---~-.--___4--1__+- uae 
"solemnly swear (or affirm) that I’ will support and ‘defend, the 
~~". Constitution of the United States against all enemies; that. I will 


ae carry out faithfully and. impartially: the duties of my. office to the ae 


OO of a my tribe, in accordance with this constitution and. bylaws.” a —_ 
- Séction 8. Any member of the Hoopa Valley Tribe of the Hoopa ‘Valley a 
_ Reservation who is 21 years of age or over, ‘and who has maintained 


Tegal residence for at least six, months on the Hoopa Valley Reserva- ee 


“tion shall be entitled to vote. ~~’ ae 
- Beotion 9. The business: council or a board appointed by the eee 


‘ council shall designate the polling places and appoint all ee fo 4 


| = ‘officials. 
~ Arriore VIL—Vacanars 4 AND ‘Removat - FROM. Oonn 


"Section 7° JE a councilman or official shall die; resign, be removed or. 
snrecalled. from office, permanently leave the reservation, or shall be 

_: found guilty of a:felony or: misdemeanor ‘by. involving dishonesty. me 
ope vany- Indian, State,.or Federal ‘Court, the business‘council'shall dew © 
on clare the position vacant: The first subcouncilman in the district ~~ 

a affected shall fill the unexpired term: . In the absence of a first sub- 


cs ; councilman the ‘second: subcouncilman. shall: fill the unexpired. term. 


i the’ ‘absence..of -any’ subeouncilman the district: affected shall a 


mt “elect: to: fill the: unexpired: term:* 


| Section 2. - The! business -council’ may by four: affirmative votes: orn ee, fen eee 


oe any: member for neglect-of duty: or:gross misconduct.» Before any 
oy ee. for: expulsion is taken on the matter,: such: member or -official - 


--:" shall be given a written statement of the charges against him atleast 


Z . : EB. days:before the: mesting of the-business council before which he is 
et toe appear, and ‘an: opportunity‘to: answer any. and. all: charges at 


aa me designated. council cecunena ea decision’ of Se i. 2 : ihe 


He > council shall :be‘final.:. 


-Seotion: Bui ‘Upon receipt: of: a ‘petition: signed: i one-third of: the. 5 aligible’: - a 
svoters® in:any district ‘edlling for the recall*of any member: of the . 
Council, p popuerenins said:district, it: shall bé:the duty-of: the council as 
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to cali an 1 election’: on such cecal, pound No inember may be re- : : 
called in» ‘any such election unless: at. least. 30° percent of. ube legal 
- voters of the. district: shall: vote. at: such. electioni. 


“Aetna VIEI-—Pownrs AND Dorns: OF BusINEss Counon, eo 


_ Section id. “The | ‘business. council. ‘shall have. the following | ‘powers: a 
vs "subject to any limitations. imposed by. Federal Statutes Or by the 
Constitution of the United States; 

. (a) To. administer all ‘tribal propetey: by | ordinance or resolution. . 
|. subject to the approval of the Commissioner of Indian. Affairs or r his are 
ant authorized representative ; eee [4 
> - (b) To borrow money, ‘subject to ‘the Appian of the Commissioner 
ork of Indian Affairs, from the Indian. credit fund or from any other 
me Federal or State agency, and to pledge or. assign future tribal in- 

“come as security for such loans; _ | 

—... ,€¢) To collect and ‘expend any Hoopa_ Valley. tribal ie within _ 
kee the exclusive control. ‘of the tribe and. to recommend the expenditure 
of any other tribal funds: _ tk, 
(d) To purchase in the name of the Hoopa Valley Tribe any land. 

_ or other. property the Council may deem beneficial to said. Hoopa 

Valley Indians; 

. -(@¢) To enforce approved regulations for the protection of: tribal 

. pr operty, wild. life, and natural resources of the Hoopa ‘Valley | 

Indians ; 
- 7 (f)..1.. To provide ‘pogo or hese fees. ‘upon nonmembers. 

. doing business or obtaining special privileges within the reservation 
ear subject to. the. approval of the Commissioner of Indian Affairs or 
his authorized representative, 
se 2, To promulgate and enforce assessments or. license fees upon 

members exercising special privileges or profiting from the general 
_., resources of the reservation, _ 
oe (9) To negotiate with the Federal, State, and. local: ‘governments 
on behalf of the tribe; aoe 
(Rh) To employ legal conse: the choice of counsel and fixing of. fees 
to be ‘stibject to the approval of the tribe and of the Commissioner 

' of Indian Affairs ; Dieta a ; 

. (4) To prevent the sale,. disposition, ieanes or encumbrance of tribal 

‘ -- lands, interests in lands, or. other: tribal assets; © 

:. .{j) To exclude fromthe restricted:Jand: of. the Hoopa Valley Indian 
. Reservation persons not legally ‘entitled: to. reside. therein, :under - 
“, Ordinances: which -shall: be. subject ‘to the approval :of the aia 
woovssioner of: Indian ‘Affairs or. his. authorized. representative; 

(he). To: promulgate and. enforce. ordinances ‘which shall be eenient 

to the approval of the Commissionér! of: Indian. Affairs, governing 

- the conduct of members of the:Hoopa. ‘Valley. Indians; . Nias 

(1): To safeguard:and: promote. the ‘peace, safety; morals,’ and: ae - 


eral welfare of: the: -Hoopa. Valley: Indians by regulating: ‘the: conduct . a 


2 OF: tr ade. and:the-use and‘ disposition: of property upon the. reserva- 5 
ke tion,. provided | that.-any .ordinance.: directly: affecting: nonnietibers - 
,7 - Of the. Hoopa- Valley Indians :shall be: ‘subject to the approval of the 
oe - Commissioner. of Indian’ ‘Affairs: ‘or: his. authorized . representative; 
- (m) To confer with the Commissioner of Indian: Affairs:and the - 

ie oe, ees -pepresentatives. of his Bureau: upon: all: appropriation: estimates: and . 
+k: budgets-for- ithe benefit: of: the-tribe: ae to. their: eubmission to the eo 
vd Phin Bureai: of. the. Budget: and Congress: corre ae ot 


-- HOOPA VALLEY. ee 
February §, 1958 


ar To establish ; a. ‘tribal court ‘through: he: necessary. ordinances 
“and: résolutions. until: State law and order jurisdiction is “extended. 


7 to the Hoopa Reser vation. 


Section: 2. Any rights and. power s her etororé: vested i in the Hoda va Valley : ae : 
‘Tribe but. not expressly referred to in this constitution Shall not be 
abridged, ‘but: may be. exerciséd’ by the members of the Hoopa Valley _ 


Tribe through the adoption, of epee opuate bylaws: and Dane ee 


amendments. 


Boaned e- “The business council of the Hoopla. Valley Tribe may exercise : 


such further powers as: may in. the future be delegated by any duly : 


tyee 


authorized. official or agency of the’ Federal or. State’ Goyerninent 


or r by then members of the tribe. , Me 
Lf ad ~ Articin [X—Amenpuunts 


Section 1. “ Anenatients to the constitution and bylaws may be ratified : - 
| and approved in the Same manner as this constitution and bylaws. aes 


~ Whenever. the business council. shall, by. a vote of five or more mem- 
bers, eall. for the submission of an. amendment, the. business. council | 


_*. shall-call an: election upon the proposed amendment. If at.such _ 
_ ° election, the. amendment is. adopted: by a Iajority of. the: qualified Pe : 
. > voters of the tribes. voting: thereon: and.if at least 30 percent. of those. 

~ entitled to vote: shall vote in such:election, such:amendment:shall be - 


submitted to. the Commissioner of Indian Affairs and, if: approved eee 


by hin, shall thereupon take effect. wee” on 
ARTICLE X—ELiMinarion OF Apenovan 7 


7 Section L The Hoopa Valley Tribe may ‘request the elimination. of the wee 


2 requirement. of approval of the Secretary of the Interior, the Com- 


s ‘missioner of Indian Affairs, or his authorized representative, at the | : 
expiration. of. five years fr om the date of the approval of this con-: _ 


stitution and bylaws, 


“BYLAWS OF THE. HOOPA VALLEY INDIANS 
| BUSINESS COUNCIL 
Ra | : _ Arrrone I “ 
> Saeaeia ‘t. Ton Crararan. OF. THR. co Counem 


The Chairman of the business. council. shall. preside over: all. meet-- 


ings of the Council and of the tribe. He shall perform all duties 


‘of the Chairman: and exercise any: buses pein to him 1 hy . 3 


the business council. | — oe 
SECTION. 2: "Pte: Chetiataad OF THE ‘Busines Couwer” 


The Vice-Chairman of the business council shall assist. the. Chair- a 
maan when called upon to: do'so. In the absence of the Chairman, 
he shall preside, and when so. presiding. shall ‘haye ail the tights, _ _ 
" privileg es and dities, as well as the responsibilities of the Chairman. re ee he 


a Snorion. 3... _ SECRETARY. OF. THE. Busiwzss. ‘Councm. . 


~The Secretary of. the Business’ Council shall. conduct. all: corre- 

iat aria and. keep. a .complete, and accurate’ record. of:.all. matters — 
ne » transacted: at, Council . -and .Committee -meetings. . It. shall: be his ey 
duty to submit promptly to, the: Superintendent; of the.jurisdiction ~ 
and to the Commissioner of Indian-Affairs copies of all minutes of. - 
. regular and special meetings of the Business Council and the tribes.. 


wh a 


| DECISIONS OF “TERE DEPARTMENT ‘OF THE INTERIOR [65 I: 2D : 
Stomp 4,: TREASURER OF. THE , BUSINESS Counen. . - | 


} 


: “The. Treasurer. of the. ‘Business ‘Council, shall De. the. custodian. of | 

a “all moneys which may come into the control ‘of. the business council. we 
ing. ULE: shail. ‘pay ‘out, money. in. accordance with. ordinances. and resolu; ? 
tions, of. the., busitess- council, - ‘He. shall. Keep. an, account, , of all 
: 1 Teceipts: and. disbursements,. ana. shall Teport. same. to the, business 7 

; council at. each. regular. meeting. He, shall. be: bonded. in “such an 
7 amount as the business eouncil may ‘by resolution provide, approved | 
iN the. Commissioner: of. Indian: Affairs... The. books of, the. Council. 
=e ih easurer. shall be. subject, to. audit or ‘inspection at the direction of : 
_. the. business, council or,the Commissioner of Indian Affairs.” The — 


i. ~ California Indian. Agency shall be ‘responsible. for the custody, and 2 


| ~ disbursement of tr ibal fonds u un til the Treasurer obtains an 1 adequate 
bond. . eh | = = 


. Seortos 5B Avromnt TIVE. ‘Orricars: Bess | some aa 


- The: ‘duties of all: appointive: iommnittess and: offices: apuoinied by» 


ae businéss council shall: be: clearly defined: by: resolution” of the 


business council at: the: time'of théir:creation or ‘appointment. : Such 


& ae | : “gommittees: or officers: shall report from time* to time, as: required, | a 
hee tothe: business | ‘council; and ‘their’ activities. ald. decisions shall be 


' subject to review: by the business « council: upon: the: opetition: De any 


whys bee 


oe “/-person aggtieved. Fare UN ne re ie ae ane ae 


TIME. AND PLACE or MEETINGS AND PROCEDURE oe 


Arnone: a 


8 Section 1. Regular meetings of the. ‘business ‘council: ‘shall be. held. ‘on ae | 


> first ‘Thursday of each month in a 1 hall designated by the business: 


council. | "i 
| | Special meetings may be called by. written notice ‘signed: By ‘the’ 
am Chairman, or by a petition. signed by four. council ‘members, and when. | 
- so called, the business ‘council shall have UDOwes to ‘transact business. | | 
asin regular meetings. . ae - | | Laas . 


Section g. No business shall be transacted fanless a quorum is : present. 7 


A quorum shall consist of ‘five councilmen. 


ae Section 3. The following order of business’ ‘is: established for ail meetings. co 


ae Olas Call to order. by Chairman, | Se A ih a AA 
; Rolt call: . eater pe Saga a : a a - ‘. eee 

a ‘Ascertainment: of. a: ‘quorum. er ere ee ae ae. 
Reading of the -minjites: of. the: last. meeting:, Parr se is, 
Adoption . of. minutes by. a vote, OF. common, consent. age 
.. Unfinished. business. eee te nates Cee oe . oe 
New business. a a ae a 

. Adjournment. .- 


eae ‘e e Bt 


we Section 4. Report. of. Meetings. “Tt. ‘shall. be thé duty of ‘each. member ‘of ; . 


the business ‘council to. ‘make reports concerning ‘the. proceedings oe 
“of the. business council to the members of the’ ‘district’ from ‘which Pes 
“he is elected: * {eae Relea abe WSUe make Clea hae, eat A Seeders art reba : 
Seotion ie Salaries: The Biisiness' council ' may ‘presciibe’ by: réSoliition 2 
Buch ‘salaries for Officéts, comitiitteés, er’ ‘menibers of” ‘the: eouniell as it - 


|  deenis’ advisable: ‘from stich fonds: as ita y, ‘Be, ‘available. = 
; sp eS ae he rate 3 fy pede iit Bs. a ee 3 Fs . ee ree eet at Bit tema ater y anh oy “ty eas ee 
teh De eyip fata. EDHUPGGP MEU i ent o eae Cae $0M py we I ery po Eu: sighs TOT. 


bene “pECAg COMPANY. SAORLE AE IB : 


_ February 12, 1958 | a a ae os 7 He 


_ Anvionn TL—zavrercarton « or CONSTITUTION, AND, BYLAWS. 


“hig constitution: ‘and bylaws. shall bein full force and: effect whenever ce 
a: a majority of the-adult voters of the’ Hoopa' Valley: Indian ‘Tribe’ voting. 
- in an election called by: the Business Council; in which: atleast 80: percent 

of the eligible voters. vote, shall have ratified such constitution: and by- | 
JAWS, and the Commissioner of Indian Affairs shall have approved same. 


THE. : TEXAS COMPANY 


ALQ7385 © nee : 
A-27404- a8 - “Decided | Pebivary 2, 1968 
—~ A-27405._ aa 


Outer Continental Shelf Lands Act; State Leases: ‘Recognition of 2 - oe 


The Secretary of the Interior has final administrative authority. to otermine 7 


~ State’ Tease offered for validation covers S submerged. lands of, the outer Col aa 


tinental Shelf. 


Outer Continental Shett lands Act: State Leases: ‘Redignition’ of. 


“The fact that. an applicant’ for validation. of, a ‘State lease. files. a Sia 7 _ 
_ pursuant to section 6 (a). (3) (A) of the: Outer’ Continental Shelf Lands. 
> Act does: not: limit: the: authority: of- the Secretary. ty make his: own Saat 


“mination under section 6 (a) (2). of: the AC en Fe ee gh eee te 


| Outer Continental Shelf Lands Act: Boundaries 


In: deciding applications of: State lessees. for. validation. of: leases. in n disputed 


~ offshore. areas, the ‘Secretary of the Interior, will adhere to the position o, & 
taken by. the ‘Attorney General’ in current litigation: of issues relating 1 to se tg te 


the location of seaward. boundaries of, the lessor State. . . 


= 6 Outer Continental Shelf Lands Act: ‘Administrative Construction. ee 
_ Applications for. validation of State leases, ‘purportedly covering outer. Cone 


tinental Shelf Lands must: be considered ’ ‘in: ‘the light of the clear’ wording. of ~ * ee 
“the acts of. ‘Congress. establishing an equitable basis’ for approval of. such on Sr 
“applications by the Secretary ‘of ‘the’ Interior, as well as the general import _ 


- “OF the submerged lands decisions of ‘the United States Supreme Court... 


Outer Continental Shelf Lands ‘Act: Generally 


“The validation provisions ‘of the: ‘Outer Continental Shelf Lands Act, when Pad 
read in ‘conjunction ‘with the Submerged Lands Act, effectuate ‘the legislative 

* objective of protecting equitable ‘interests. of per sons or companies. holding 
” State-issued ‘leases, and the intent of the’ parties ‘to such leases’ will he 
“given ’ proper weight in determining whether such leases cover ‘outer Con- 


Outer Continental Shelf Lands Act: Boundaries o 2 — a : o bs ad - nd | 


°tinental, Shelf’ Jands. ~ el a ge Sane el ee 


Where a ‘State’ ‘lease ‘issued’ in 1936 ‘purports to: cover. lands to" ‘thie’ extreme a a, 
Vint Fe of the’ domain; territory’ and sovereignty” of the State, it willbe 


tant 


ai & art a 


construed as intended to. apply to all lands historically claimed by the’ ‘State - 3 ; _ | 
"tor ‘Purposes of validation ander ‘the Outer’ Continental’ . Shelf Lands’ ‘Act, a oes 


S 6 7 DECISIONS: OF THE DEPARTMENT. OF THE INTERIOR [65 1: D 


o Outer Continental Shelf Lands Act: State Leases : Generally 


-Where a State lease is ambigtious as to extent, ‘such. lease for oie ‘purposes : 
7 of. validation: will not.be construed: as including lands: in the Gulf of Mexico 
: beyond. a.line 8 marine leagues from the: shoreline, . inasmuch: as Congress 
_ rejected Rive claims oe that line in ee the Submerged T Lands Act.) — 


APPEAL FROM. THE BUREAU OF: LAND ‘MANAGEMENT. 


The Texas Company has appealed to the Secretary of the eg 


= from three decisions dated: May. 15, August 1, and August 2, 1956, 
a respectively, of the Director or Acting Director of the Bureau ee Land 


Management, each of which rejected an. application filed by ‘Texas 


- _ pursuant to section 6 of the Outer Continental Shelf Lands. Act (48 


—ULS.C., 1952 ed., Supp. IV, sec. 1835). | 
| Each. application covers an area of submerged laxid 4 in. rahe. Gulf of - 
Mexico. which The Texas Company. says was. included’ within ‘State 
of Louisiana Mineral Lease No. 340, ‘issued. by. the Governor. of Lou- 
_ isiana to William T. Burton on Hebruary (, 1936, and. — there- 


we rarer assigned to the appellant. | 


As originally. issued, the lease covered, slong with other : areas not | 


os iste material, the following: “ 


» All of the property now. or’ for merly sondtitating: the beds ‘and: sehen Otome 
of lagoons, lakes, gulfs, bays, coves, sounds, inlets and- other. water. bodies, 


and also all islands and other lands belonging to. the State- of Louisiana and not 


- under lease from the State on. ‘the date of’ application, namely, Js an. 8th, 1986, _ 
oe being Situated or included’ within the following described boundaries : 


Beginning on the mean high water line at the most westerly tip of. Terrebonne | 


| Parish, La., known as. Pointe. au Fer, and running along. said mean high water te 


_ line as it follows the shores of Atchafalaya Bay, Four League Bay, Bast ‘Bay, 


: ‘Morrison’ s- Cut-off; Bayou Sale: Bay, East Cote. Blanche Bay, West Cote Blanche 


Bay, Jaws or. Little Bay, Vermilion Bay, Weeks. Bay, and of all. lagoons,. lakes, 
bays, COVES, sounds, inlets,. and. other. water bodies adjoining Or forming arms of © 
said. named bays, excluding, “however, all river ‘Sy creeks, streams or payous, 


Be Se eG Oe af 


’ tributary thereto, said mean ‘high water. line, with the exception , of that. part 


bordering. Four. League Bay or arms thereof, following, the shores of, Terrebonne, 
St. Mary, Iberia, ‘and Vermilion Parishes, ‘to the most ‘eastern point on that» 
- promentory of land forming the westside of Southwest Pass; ‘thence i ina ‘genéral | 


| westerly direction along the shore of the Guif of Mexico to the dividing. line. be- 


: tween. ‘Cameron and ‘Vermilion, Parishes; thence south. along said dividing. line | 
into the marginal, or maritime belt of the Gulf of uM exico. to. the extreme. limit or 
Boundary, of. the. domain, territory, and. sovereignty. of the, State of. Louisiana; 
. thence easterly. along. said limit. or boundary. to. a point: ‘due. south. of. place of. 


| Sy beginning ; thence north to ‘place of beginning, including, MN: particular the. beds. 
and bottoms of Vermilion Bay, Weeks Bay, West Cote Blanche Bay, J. aws or : 


Little Bay,. East Cote Blanche. Bay; Bayow Sale: Bay,. Morrison’s. Cut-Off;; Bast 


Bay, Atchafalaya, Bay and. Four. League Bay, Southwest Pass.and.part.of the 


Gulf. of . Mexico; this Darticmlariaation, however, ‘not being. or: "intended to. be all-. >. 
. inclusive. . ey occ SS  MaeNcatt, Duke EER tener ae sees 
LESS. AND: EXCEPT, ‘MARSH’ ISLAND! cand: the. peas: and) bottoms underiying | the fol- an 
ee iowing three described tracts: | Te ass | Liae ag 


a oe | February 12, 1958 . | — 


Tract bia That b part of Vermilion n Bay ving in’ the oN of Tr, 15. 8, RB. 3 E. Ta. 2 : 
Mer. [ste 
Tract: #2/ That ee of Vermilion’ Bay’ renee in: > Ther ia . Parish. es a 
Tract ie That ah a ee eae ind ane East: oe Blanche > Bay t bounded ee 
as follows: : 

On the east atid a — the shore: line of: St. ae Par ine on the “beth 
by the north:.line of Township. 17. South—Range..9. East, -Louisiana. 
Meridian, and onthe west. by.a line. running: due nor th from Pt. oe 
-to.the north line of said township... 

All: of. the above described property: iyine within the - Pavtenest of Vermilion, - 

Iberia, St. Mary, and Terrebonne, State of Louisiana. {Italics - added:] 


It further appears ‘that on November 48, 4943, ~The Texas Company 
and the State Mineral Board entered. into an agreement whereby. the 
| lessee relinquished certain. areas covered by the lease, and retained 12 
areas described: in. the agreement. . Three of these aréas are involved 7” 
here, one in each of the applications. : “Application 0310: covers the © 


South Marsh Island -Prospect, 0311 the Southwest. Marsh Island 


ee | Prospect, and. 0331 the Rabbit. Island Dome Avea.. The. elt : — 


descriptions i in the agreement of the. three tracts are. as follows: eee : 


Isoure. MARSH ISLAND. PROSPECT , + Si 


All of the pr see now or formerly constituting: the beds and other bottorhs. — 


of lagoons, lakes, gulfs, bays, coves, sounds,.inlets and other water podies; and ~ 


also all. islands and. other: lands: belonging to. the State of. Louisiana, and covered 
by State Mineral Lease No. 340, and oo zibuaved or. induded ilar the 
_ following described boundaries : Se ee ed ce ee 


BEGINNING at’: a. ‘point in the South shore line of Marsh Island which is : 
6900 feet West of a ‘North and ‘South line’ drawn through U. s ‘Coast ae 
and Geodetic Survey Triangulation’ Station “LA CROIX” 1933 (Station ee 
Latitude 29. degrees 32 minutes. 17.947 seconds, and Longitude 91 de- . 
grees 57 minutes 23.461 seconds, North American’ Datum. of 1927) ; i. 
THENCE. South into the. marginal or maritime belt of the Gulf of M exico 
to. the: entreme. limit or’ boundary: of the domain, territory and. sover- i 
eignty of the State of Louisiane; | . 
| THENCE Easterly. along. said. limit. or Ligne toa points hick: is: 82; 900 02 a 
feet East of. a.,North- and. South, line drawn..through..said Station, ... — 
; “DA GROIX”; THENCE. North thr ough the Gulf of Mesico to the South = 
- :ghore of Marsh Island; Guar 
‘THENCE Westerly. following on ‘and ihe the ‘shore’ of ‘Marsh Island “and °° 
7 the. boundary of State Mineral Lease..No. 340 to! the ae of beeinnine: oe 
: Article X, Dp21 5 ptalice supplied) © o ; Ae ier ee cre ae arr ate 


‘+ soutawesr MARSH. ISLAND. PROSPHCT i Sees 


“all of ‘the property now or formerly. constituting the beds and other. bottoms 
of lagoons, lakes, gulfs, bays, -COVES,. sounds, inlets. and other ‘water bodies, and 
also -all: islands and’ other lands belonging to the State of Louisiana, and cov- ar 
ered. bY. State’ Mineral. Lease No. SB, and’ sass situated | or included \ within’ nthe . 
following described: boundaries: : fe 


BEGINNING at a point in the South: shore line of Marsh Island, which: 
is 6900 feet West of a porn and South line drawn ao U. 8. Coast 
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Be me and G@eoastic Siavey Triangulation ees LA CROIX” 1933 (Station ~ — 
1.) Latitude’29: dégrees’ 32-mninutes 17.947 seconds, and: Longitude'91 dex 


grees 57 minutes 23.461 seconds, North American. Datum of 1927) which. ° 7 


point is also. the. Northwest ‘corner of: the: eu Marsh: Island ror 
-. hereinabove described3 3): °° bo | w : 
-pHENCE South into the pinginals or iinitiine belt - the Gulf of Mewico are 
- following ion. and along: the West boundary of the. South Marsh. Island 
_ Prospect hereinabove: described, to the extreme inti or boundary ‘of 
the domain, territory: and sovereignty of the State of Louisiana; 
“PHENCE Westerly along said limit or boundary to a ‘point. which is 58, 000 
-sifeet West of::a. North and South line’ drawn: through the Northeast a 
corner of the Southwest Marsh Island Prospect ;: , 
are THENCE: North through the. Guif of M exico to the South ehots of Ver- 
~" milion Parish and the North boundary of State Mineral Lease No, 340;. 
a “TRENCH Easterly following on ‘and along the South shore of Vermilion 
- “Parish and on’ thé North boundary of State: Mineral Lease No. 340, 
ee crossing. Southwest: Pass° and: continuing: Southeasterly. to the: ‘place. of 
ats beginning. (Article: XI, p. 28; italics, supplied.) = nae 


-TMI—RABBIT ISLAND DOME AREA 


“An ‘of the property’ now or formerly constituting the beds ‘and: éther pottoms a _ 


“a of lagoons,’ ‘lakes, gulfs, bays; coves, sounds, inlets and other water bodies, and 


also all islands and other lands belonging to the State of Louisiana, and cover ed 


by State Mineral Lease No. 340, and being § situated or included within the fol- 7 a 


_ lowing described. boundaries : aos oe ee a ee eo 
ae BEGINNING. at’ a point. which is: OH, 120 feat ‘Hast of a pees oii = 
eae set on a- shell reef in Atchafalaya. Bay, said. monument. being located — 
». South. 2 degrees 05 minutes ‘11° seconds. Hast: 29, 819, feet from U- 8. Coast: | 
‘ and Geodetic Survey ‘Triangulation Station | “ISLAND”. 1933 | (Station — 
Latitude 29 degrees 30 minutes 31.433 seconds, and Longitude ot A degrees ete 2. 
. 86 minutes 00.428 seconds, North American Datum. of 1927 ye a ar. 2 
> THENCE South from the point of beginning 21, 120 feet ; ‘Si 
a THENCE West 42,240 feet.; | 
if ‘THENCE North 42,240 feet; 
THENCE Hast 42, 240 feet ; ae Pe ea 
THENCE. South” 21,120. fost to the point of beginning, Article omer Dp. 
| 10-11; italics supplied.) pee Teas i Se cap ies epee eg aes 
“The agreement referred: to. and: incorporated maps ‘attached 4 ie it 
as exhibits which. showed. the selected areas. The Rabbit Island Dome. 
Area map (Exhibit. “D”) depicts an area, bounded on. -all sides, in 
accordance with the metes and bounds ‘description... The. South and 
‘Southwest Marsh Island Prospects: map (Exhibit “G”) shows the 
north line of each area and the east-and west lines extending: south- 
ward to the end of the map, but. does not show the end of these lines 
_or the south boundary. On each side of the north-south line dividing 
these' two areas, the map’ ‘contains the legend “South to the Boundary 
of State ‘Mineral Lease. No. 840.2 _ According. to. the ‘scale on; which 
a3 the map. is drawn, the areas covered extend from. more: than 3. leagues 


_ a to 17 miles from the shore, which i Is the northern boundary of the. 2 | 


a areas,. Fae es fy os “an Boe PAs nae it eye a fs gt : ate aha a . a ee cos De aa ee en via o 
Be - . : pa , ‘ save ie a Soe og aly tee ay at. A NS ut file aoa ee Oe EN beg 


howeath steg ts ae 
Cr se a 4 n 
Caer . 


: am nay centsigerege : - THE: -TBXAS. COMPANY: Bove Seen - 19 co, 
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The satiny ‘of ‘ie. 5 Gente: of nord to. issue’ ‘so S uucl: of gas | i 


ay Ne 340 and: other | ‘leases as” “covered cwater bottoms i in the Gulf of | 


; ne Mexico was. ‘involved i in United States’ Vi. Louisiana, 339° U. Ss. 699. vg 
rae (1950). There. the. Court ‘held. that the United States, and not © _ 
be ‘Louisiana, had. paramount. righits: in’ and. ‘full dominion. ‘and power ae 


_ over the area lying. seaward of the: ordinary low. watermark onthe 


coast. of ‘Louisiana. and. outside of the inland. waters. and. ‘enjoined et: 
= Louisiana and all ‘persons elaiming » under it from trespassing onthis 
- area in violation of the rights of the United States.. This décision and TOE 9 
the decree entered to carry it into effect, (340 U. S. 899 (1950)) pre 


ae vented. lessees: of Louisiana, such as The Texas, Company, from Loe 


- exercising any rights under their State leases i in that : ACR a ee 
However, by. the Submerged. Lands Act. of. May 99. 1953. (43. U: s a. 


| e 1952 ‘ed... “Supp. IV, sec. 1801 ef ség.),, the: United States relin- | 


, quished__ and released generally to the affectéd States’ ‘all its. right, a 
- title and interest. to the lands beneath navigable: waters for a: distance cA 


of 3° geographical . tniles from the coast. line or to. ‘the boundary of | 
a State as it existed at the time such’ State became’ a ‘member of the 
Union, but in no event. could:a boundary. be interpreted as extending 
from the. coast liné more than 3 mnarine leagues. into, the Gulf of 
E “Mexico. But ‘this. legislative. grant, was not aly determina- 
tive of State ‘boundaries. . 

_ Three months. later the Congress enacted the Outer Continental 


: a 1331. et Bed. ), in: “whiclt it declared: it. ans * to be the policy na 
the United. States that’ the. subsoil. and seabed of the. outer Conti- 


. -nental: Shelf. appertain to. the United, States and - are ‘subject to its 


jurisdiction, coutrol, and power of disposition ee (id, Sec. “1382 
{a)). The term “outer Continental Shelf” is defined 's as meaning all 
if submerged lands lying seaward and outside ‘of the area ‘of lands be: — 
~ neath: navigable: waters as. _ defined .; dn oe Submerged: Lands’ Act : 
(supra), a 
: Section. 6 ‘of. ‘the Outer’ ‘Couitihentall Shelf ‘Lands ‘Act pr iovides for ie 
- the validation and maintenance under certain conditions by thie lessees. 


“of leases ‘issued by a State insofar ¢ as they « cover. submerged lands. OE 


= the outer Continental Shelf. “Subsection” (a). ‘sets forth 11. require- a 7 | 
ee ments that must: be. met liefore: a lease < can be validated... ‘It is under — ae 
ae section. 6 that the ‘appellant: contends itis ‘entitled’ to &: ‘validation of os: 


‘its lease’ as to’so much’ of each of the’three tracts: as, fall within’ ‘the | 7 oe 
ne SCOpe ‘of the ‘Outer’ ‘Continental ’ Shelf Lands’ “Acti “The remaining 
areas. covered: by its: lease, which’ apparently.’ underlie either the inland Be Fae 


a waters of Louisiana or. ‘the’ area affected by: the Srabitengel ands Act ee a 


a are not involved i in this ‘proceeding. © 


_ However,’ it is-by no means clear just: seat areas: ‘are -pliysically eo 


: : ‘involved.’ “THis difficulty stems from the: fact. that's none’ ‘of the ‘points : a oe 


ie of reference has ¢ as le been, fixed. There j is at this moment, f-Pending | ae . 
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Halons the United States Suprer eme e Court the. case of: United Sie: v. 


Louisiana - (No. 11 Orig., 1956. Term), a proceeding to determine nee 


- whether the. Submerged. Lands Act granted Louisiana. the lands. and - 


resources ‘under navigable ‘waters. extending into the Gulf. ‘of I Mexico ; 


to. the extent of 3 marine. leagues (or 9. geographical miles). ‘If this 
Issue is decided i in favor of. Louisiana, it obviously. would remove 
| large. area from. this dispute. There would | still, ‘however, remain 
| the problem ‘of. ascer taining the. baseline. from. eich the 9-milé. belt 

is to.be measured. The: far “ther southward. this line is set, the smaller : 
: becomes the possible. area.as to which validation ° w ould be; necessary. | 
, Alternative locations for this line’ vary from the so-called Chapman 
line, which in the ar ea-covered by the March Island Pr ospects approx- 


 imates their. ‘northeri n boundary,” to ‘the line set by thé Lowisiaiia 
came Legislature in Act. No. 33 of 1954 (LSA-RB.S., 1956. Supp., 49: di: a 
which adopts a line roughly. 10-15 miles farther seaward asthe coast- 
 Jine of the. State and places. the State boundary. 3 marine leagues south core 
of. that line. If the latter line is adopted. as the boundary of Louisiana, 


‘which. seems unlikely, still more of the ar ea, in pdispute would be. Te-— 


“ss moved. from these. applications. | 


Although it: is conceivable. thee the rane extent of the two 


7 : sl Marsh Island Prospects « could vary with the several possiblescombina- : : | - 
tions of coastline and mar ginal belt, The Texas ‘Company has given 
ae degree of definitiveness to the areas involved i in n these appeals by 


ee “niles out in ae Gulf from the share of Marsh dead and the adj acent : 


mainland (Brief of The Texas. Company on Appeal from the Bureau 


of Land Management, Pp. 80). , which is the State boundary established eo ; 


. byl Louisiana Act:No.:55 of 1938. (LSA-R. S. 49: 1). 


a - The: Director: and. Acting Director, respectively, reje jected eo of the | - 
ars ‘applications ; In its, entirety, and. ‘The Texas Company. has duly taken. -_ 


these. appeals. - rr : 

There appears to be no. aigpate. as to: whether The are Company a 
jhas., complied. with ‘the: procedural and, technical requirements of sec- 
tion 6 (a).. ‘The primary issue 1S: whether lease No. 340, with respect 
to the three. areas involved, covered any of the. submerged’ lands 
affected by” the: Outer Continental Shelf. Lands. Act.. A subsidiary | 
issue.is who is to make this determination as to coverage. i 

, The decisions below. have. erroneously held. that lease No. 340 dia not : 
San beyond the low watermark on. the shore of the. State. "The 
Texas. Company extravagantly. contends that lease No. 340, as inter- | 


7 preted. by. the 1943-agreement, ran to the Pye -mile line, and that it iss, . ; 
for. the. State. Mineral Board to. determine. its, POVEEARS, Under ibe ak 


to “validates oe aon 6. 


Both the. Bureau, decisions, nd the © appetint seem 1 to. » consider that —2 


* ae 
1 4 aha yeh alg, it peg say eta 4g pa Ag fart > nah a . “ ti 4 Q 3 4 7 . ] 
te Vt US lg s ott hora Lar ytt cee : be ae 8 : baivar Jeon tess so. FER a ; ena gia yy stem ails 
| ae ee a a | ee | See eet ot a Pas pi PEL Be Mage: ee. Meg gle wn ea. parte a aa 
“ ° ne Mike Bt Bet a fe rr : seyret, he i pees a frie Lat oo nae dT a Pe ee te ee pans 


ey ee aT eta Pot Hye a SBI 
a | February 12, 1958 | | | 


the question as to ‘the coverage. of lease No. 340 a as. to ho is to: 
determine the coverage is somehow bound. up.in- paragraph (2) of sub- — 
section (a). of section 6. I think this is a misconception... ‘The: perti- | 
nent, provisions. of ‘section. 6are as follows: ee 


(a) ‘The provisions of. this section. shall apply to. any minéral lease: covering’ 
2 sabeergee lands of the outer. Continental. Shelf issued by. any State (including: ons 
any extension, renewal, or replacement thereof: heretofore sr anted pursuant to- 
| such lease c or. under the laws of such State) if— . 7 
“(2). such lease was ‘issued prior to December 21, 1948, and would have been « on. 
June 5, 1950, in force and effect in accordance with its: terms and provisions and 
| ene law of the State: issuing it had the State had authority to- issue such’ lease; 
(By there is filed with -the. Seerétary, within: the: period. or. periods specified in. 
| sare eea ln: qa) of: this subsection, (A) a certificate issued .by the State official or- 
agency having. jurisdiction over. such. lease Stating. that it would have been in. 
force and effect as required by the provisions of paragraph (2) of this subsec- — 


tion, or (BY in the absence of such certificate, evidence in the form of: affidavits, be i 


receipts, canceled. checks, ‘or other. documents that may ‘be required: ‘by the Secre-- 
tary, sufficient to EEOWE: that such lease would have: ‘been so in force and effect ; 


(b) “Any person nelding @ miner ‘al lease, which, as sacred By. the: Secretary: 
7 meets. the requirements of subsection. (a) of this section, may. continue to main-. 
_ tain such lease 4 % ae? (43. U. S. C., 1952 ed., Supp. IV, sec. 1836 ; italics added. ): 
| ~ Subsection (a) plainly. states that. section 6 shall: apply to: any lease: 
_ “covering submerged.lands of the outer:Continental Shelf,” if, among _ 
other conditions, “such lease” would have been in: force and. effect on 
June 5, 1950. ‘The phrase “such. lease” in paragraph (2) can relate: 
back. only to the antecedent phrase:“any mineral lease covering sub- 
merged lands,” etc... If the antecedent phrase were interpolated i in 
- paragr aph. (2), subsection (a) would read as follows: Mae dea 
(a) The provisions of this section ‘shall apply to any: ‘mineral ieee > covering: : ; 
submerged lands oF the outer Continental Shelf issued: by .any Sines eo a 
(2). ae * * * Jease [covering ee ere lands: of the ‘outer: ae | 
7 Shelf] was. issued prior to December 21, 1948, and would. have Deen: on. June 5,._ 
=; 1950, in. force and effect in. accordance with its, terms and provisions and the law 
of, the. State issuing. it. had the State head authority. to. iS8UE ee oe [this]. lease 
{covering submer ged. Jands of the outer Continental Shelf] ; {Emphasis: supplied. 1 | 
Thus: reading paragraph (2). It-is® inescapable that, whatever. de-. 
- termination is to be made ‘under: that. paragraph ° with. respect’ to: 
issuance of a lease and its existence on June 5, 1950, the determination _ 
is: not: to’ include: any determination’ as to: whether: the lease covers: _ 
any land: in the outer Continental Shelf... The.reason.is that before: 
‘paragraph. (2) comes into play, it must: already. have been determined _ 
that the lease in. question: ‘does cover land inthe outer Continental’ 
"Shelf. This conclusion is buttressed by the word “if” at the end of 
the first paragraph of section 6. The provisions of section: 6 apply, 
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to a ieee covering land in nae Sie ‘Shelf if certain ere are : 


met, ineluding: issuance before: December 91, 1948, and. existence on 
- June 5, 1950.‘ Obviously, before ‘it padonies: necessary’ to determine — 
ep the conditions have: been met, it 1s: ‘first; essential ‘to: determine 


7 whether the lease covers Jand in the outer Shelf. “Otherwise the predi: _ | . ; 
eate for determining whether: peda nents cl to ome in. paragraph or 


| (a) have been met would not exist. ae e, 
"Who then is to make: ‘the basic or’ final déterhifniation’ whetliée'é ‘a 


lease sought to be validated embraces land in the outer Shelf? The sae 


answer 1s plainly stated in subsection (b) of section 6, thatthe: Secre-. 
 tary..of the Interior. is to ‘determine: whether a Tease meets ‘the re- - 


quirements of ‘subsection. (a)..: There i is no necessity or reason. there- a 


fore to: speculate on the question.’ 


Even 3 m the absence’ of subsection (b); it 1s swell: established that : : 


“yhiere an’ act ‘of Congress grants lands of a certain character, i in the | ; 


absence. of | a specific provision. to. the contrary, the determination of - 
whether certain seu fall within the grant. rests. with the Secretary ‘% 
of the Interior. .° Cameron v. United. States, 252: U. S. 450, 459-465 
(1920) ; West v. Siiderd Oil Company, 278 U.S. 200, 211 (1929). 
Therefore, before any determination can be made as té: whether an — 
apphieant . has complied with requirements (1) to ( 11): of section 
6 (a), the Secretary must first decide whether the lease offered for. 
validation covers lands upon which he’ 1s authorized | to act, 4-e.; Jands | 
in the outer Shelf. | 3 oe ee Sea es Vea pete A @ 


. Although it seems plain thik: g determinations: ihder: settion 6 as: to _ 


whether land ina lease 1s: situated in the outer Shelf do not fall. within . 


- the ambit of paragraph (2) ‘of subsection (a), if we assume for any 


reason that. they de, ‘the position of The Texas. Company’ that: the | 
determinations are to be. made by the State and: that. the State’ S de- — 
4 terminations: are conclusive 4 is untenable. | : 
Pursuant to the eommand of section 6, the pee ee in ‘each’ 


ae submitted a certificate from the proper State officials in which : 


the Register of the State Land Office states in part: 


“That there is attached. hereto a true copy. of Louisiana State oi, as: and. : eS 


Mining Lease No. 340, that. said ‘lease is under the jurisdiction. of said: ‘Register 
for the purposes aforesaid {collection of rentals and royalties] and that said 
lease was issued. prior to December 21, 1948, and would have been on June Au 
5, 1950, in force and effect in accordance with its terms and. provisions and _ 
the law of use ane of - Louisiana had said State had. aubOorlay, to. issue,said | 


S lease.. 


and. in 1 ahich. the Seeretary of the State Mineral Board states 3 in 1 parti 


oe ee ‘that. insofar as the. records of said Board ‘reflect the status. of ‘said 
. Jease as at June 5, 1950, said lease would have been, on said date, in-force and » 
effect in ‘accordance. with its!terms and. provisions. and the Jaye of. ithe: ‘State — 

of Lonisians had said state had authority to issue » said. Tease. a er oe 
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a In sadition, with. application 0311 the copallenit filed - ie adds a 
fi ‘tional: certificates: by: these officials which recited. the fact. that lease 
_No.. 340 had been issued, what its original southern. boundary had 
“i been, and. the fact that.an instrument of release and.selectionhad been 
executed, dated. November 18, 1943, that. one of the retained areas a 
under the instrument was the Southwest Marsh Island. Prospect in ~ 


| - the. Gulf of Mexico up to.27.marine. miles. from. the coast, and. that _ ee 


after execution of the instrument the Louisiana. State Mineral Board © 


- had never. accepted. any. application. to lease any portion. of. the lands sa 


. between the east.and west boundaries of the Southwest’ Marsh Island» 


Si Prospect and within. 27 miles of.the coast for the reason that the area a 


had been | considered . as: embraced within State. Lease No. 840, as 
amended. by. the. agreement. of November 18,. 1948. A similar certifi ‘a7 
cate was filed along with. OCS 0310. oe 

The appellant. urges that. these certificates. stabil that tae No. 
340 was validly. issued, that it. is valid as to. each of the parcels. in 
-question, that. the ‘certificates satisfy. the requirements of section 
6 (a) (3).(A),-and that the latter having been complied with, the 
Secretary’s duties under section 6 (a) (2) are merely ministerial, and 
he must, other. objections being absent, validate the. lease... as 

- The. decisions. below held. that. the provisions of. section. 6: (a) 
: (3) (A) and 6- (a) (2). are separate and distinct and that compliance 
-with the.former does not deprive the Secretary of ae authority to 
make a determination under the latter. | 
As we have just seen, subsection (b) of section 6 spetifically provides 
thatthe Secretary is to determine whether the requirements .of sub- 
section: (a) pene been met. ‘These a ements cleaziy. melude: Bae | 
graph (2).° —- | . 
The appellant also: argues tae to give’ the: 5 Seckotany Tr discretion - 
— would involve him in problems of State. law in which he has no ‘Special 


~competence. - A similar objection might be: raised ‘to several of the — | 


other provisions of section 6 (a). Section 6. (a) (6) and (7 \ require, 


_ respectively, a finding that the lease offered for validation was not ob- _ 
tained by fraud or by: misrepresentation. and that if it was issued on or 
after J anuary 23, 1947, it was issued upon. the basis’ of competitive a 


bidding. “Both of. these requirements are matters within the com- — 


--petence of local officials. Yet, it.is clear that the question of compli-_ ae 


ance. with them is solely for the Secretary. to determine.’ The appel- — 


_lant. concedes. that: (Texas’ brief, p. 34). Consequently, a& believe that fame 


the matterof:competence to decide: Is not. oe to the ees of eo | 


| . authority to decide. 


.. Similarly, the fact that ander section 6 (a): (3): (BY i the Secretary is. s e % 
| _ authorized to make a. determination i in the absence of a certificate by 
_ eee pe oper State official muppets the conclusion that the eu etee _e 2 peas 
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: discretion under 6 (a) (2) even though a sab iene is filed. Section | 
- 6 (a) (3) (B) provides an alteriiative for use in case the required | 
‘certificate is not forthcoming from the proper State official. If resort: 
‘must be made to'6 (a) (3) (B), the Secretary must. make all the de- 
‘terminations as to the minutiae of State law and regulations, of which: 
“the appellant says Congress intended to relieve the Secretary. Since 
4 presumably the certificate would be refused only in cases in which: 


there was some conflict between the lessee and the State, the Derany 3 


would be left with the resolution of only the more difficult cases. Thus, 
itis my’ conclusion that one of the determinations the Secretary must: _ 
make is whether the lease in question is qualified under section 6 (a) - 

(2). In reaching this decision, the Secretary may rely upon a certifi- — 

“cate filed pursuant to section.6 (a) (3) (A), but he is not precluded: - 
from making any further investigation he considers necessary to de- 
termine whether the lease is qualified under section 6 (a) (2). 

It follows then: that whether the determination as to whether land 
‘in a State lease is situated in the outer Shelf comes within the pur- _ 
view of section 6 (a) (2) or, as we have seen, properly comes under — 
7 ‘section 6 (b), the determination is one to be made by the Secretary of 
the Interior, unbound by any conclusion of the State. a: 

‘We now address ourselves to the determination as to whether the. 
three areas in question or any portion of them cover es eee Jands 
of the outer Continental Shelf. é 

Section 1 of the Outer: Continental Shelf Lands Act defines the land | 

to which it pertains as follows: — 


(a) The term “outer Continental Shelf” means all ae eca lands lying 
‘seaward and outside of the area of lands beneath navigable waters as defined. 
in'section 2 of the Submerged Lands Act (Public Law 31, Eighty-third Congress, 
first session), and of which the subsoil and seabed appertain to the United States: 
and are subject to. its jurisdiction and control ; 43 Uz S.C, 1952 ed., Supp. IV, 
se 1331 (a). | 


Section 2 of the Sepmnersed ands Act £ (43. U. 8. C., 1952 ed. » Sopp 
aw, sec. 1301) i in turn, so far as pertinent, reads: 7 | 


. When used i in this Act—_ | vee 
(a) The term ae beneath navigable Ww asters” means— | 
Bien, 2 eo eo x has cn He heli 


- (2) all lands permanently or - periodically covered by tidal waters up t0 but: 
but not above the line of mean. high tide and seaward to a line three geographical 
“miles: distant from the: coast line of each such State and to the boundary line- 
of: each such State where in any case such boundary ‘as it existed at the time — 
‘such ‘State: became a member of the Union, or as heretofore approved by Congress, - 
vextends.s seaward for into the. Gulf of Mexico) beyond three. Beoerapnicat. miles,. 
and o | 4 wei ce Be ee ee we 
e | a a3 ® * # re * ee ee 
- (b) The term “boundaries” includes the seaward boundaries of a State or its: 
‘boundaries. in: the: Gulf. of Mexico or any of the Great Lakes as they.-existed at — 
the time. such: State. became'a: member of the Union, or as. heretofore approved: 
_ by the Congress, or as extended or confirmed pursuant to section 4 hereof but: — 


February 12, 1958. 


.. in no event shall. tie terns “poundaries” or the term “ups beneath, navigable 
waters” be interpreted. as extending from the coast line. more than three ‘ge0- | 
graphical miles into the Atlantic Ocean or the Pacific Ocean, or more than ae 
marine leagues into the Gulf of Mexico; 4 ek | oe 
~(e) The term “coast line’ means’ the line of ordinary. ioe. water: inte that: 
portion of the. coast which is in direct contact..with the coe sea. ang the line. 
anaes the seaward limit of inland waters ; 7 ae Oe, nee : 


- These. definitions exclude. from the. area aude. encidstGon. abe 
| ee the lands lying within 3. geographical miles of the coastline. 


-- Whether lease No. 340 extends farther than the 3- mile line depends, — 


- first, upon the area it covered when issued in 1936. and, secondly, 
whether it was extended under the 1943 p ASreE ROA S which relinquished - 
-certainareas.  - ae, 
~The Dir ector and the: a iis agree that the: saitecn ‘Timit: of 7 
the lease was the southern boundary of Louisiana. They: disagree;: 
however, as to the location of that boundary, the Director erroneously, 
holding that it runs along the low watermark of the. Gulf andthe 
line dividing the inland. waters from the open sea, while ‘The Texas: 
Company asserts that it was.at least the 3-league line. Because the 
Submerged Lands Act has removed the area lying shoreward of the. 
 8-mile line from the controversy, itis sufficient for the .purposes, 
of this appeal to consider whether or not the Southern pone of. 
the State ran seaward ofthat line. 

‘This matter has been very carefully Scnpidersd by: ae Atecriey 
General of the United States in connection with the current case of. 
United States v. Louisiana, supra. In the presentation of the case, | 
the Attorney. General argues that Louisiana’s southern boundary 
never extended more than 3 miles from the low watermark and from 
the limit of the inland waters along the coast. (Brief For The United — 
‘States In Support Of Motion For J udgment, pert referred to as 
‘Brief * *-*-pp. 10-12, 32-81.) ; 

The Secretary of the Interior j is aeaiy oe & course, * not’ ily: - 
| by. statutory limitations imposed. by Congress but also by the official 


‘position taken by the Attorney General in currently litigating the 


issue of boundary limits. before the United States Supreme Court. on_ 


behalf of the entire Government of the United States and for the very 


purpose of assisting the Department of the Interior in the performance 
of its functions under the Outer Continental Shelf Lands Act. 


Basically, that position sae be stated for the Pupoe: of this. decision. | ' 
as aoe : 


1. If the State of Pen aan eaces Gail any maritime belt a amiliee: | 
4 Pes at’ the time of admission, it was the 3-mile belt. recognized by the © 
United States as the maximum permitted by international law, but in 
any. event the submerged lands and x resources of the Gulf: were: not. i 
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attributes of State sovereignty ‘and did not ‘pass to the State of 7 
- Louisiana. Brief *.* * “pp. 17, 32. | a 
. 2... The submerged lands granted. to the State of ee as ‘défined | 
- in section 2(b) of the Submerged Lands Act, are those lying within. 
the boundary as it existed when the State entered the Union, or as since _ 
approved by Congress, not: extending, however, more than’8 :‘marine: 
leagues into the Gulf of Mexico. Jd., p. 27: ‘The: Attorney General: 
argues, of course, that there can be no ‘Justification for-construing the 
boundary described in Louisiana’s Enabling Act'as including 3 leagues 
of water and submerged lands.’ That is the basic legal question before. 
_ the Supreme Court’ for decision and it isin that. precise area that — 
Congress made validation available, in order to serve equity,. aaa 
| final determination of Louisiana’s outer boundary. Td., pp. 84-385. 
Reading the two acts of Congress in ‘context, and as an earnest 


ae attempt onthe part of Congress to effect an equitable. and harmonious” | 


disposition: of leasing problems arising from the Tidelands decisions — 
of the Supreme Court: by: executing its constitutional powers in. such 
a way as'to avoid. injustices. to. States. or persons acting pursuant to | 
their permission (Onited States v. California, 332 U.S. 19, 40:(1947)), 
it seems clear that the objectives can. best be attained by. oldie that. 
any. validation in-this instance shall be. strictly limited to those lands | 


= covered ’ by the leases lying beyond the 3-mile limit but: extending in | 
no instance beyond 38 marine leagues from the ‘line of: ordinary low — 


water as stipulated by law... Accordingly, the position of the United _ 


-.. States in the current litigation of United States v. Louisiana, Nov 11 
~~ Original, 1956 Term, will be adhered to by this Departinent, to the. 
extent ‘that any validation of these leases in offshore ‘waters adjacent. oO 

to Louisiana must. be limited to lands lying beyond. ‘the 3-mile limit’ 


and: within. the § o marine teneue limit. Nh mn the eiipicde xo | | 


_ - ; “ Lands: Act. 


ay By Act No. BB 5 of 1938, Ceres purported is extind § its boundaries | 
toa’ Tine .24 miles fr om “the 3-mile ‘line: The: appellant’: seems ‘to 
contend that: the 1943 agreement between: it and the State Mineral 
- Board enlarged the acreage of its lease and this contention should be’ 
examined oe it has httle “validity: in view of what cited has 
been said, : : PS 
a) Ui Say “seems' to -coutend” Latauke ths ‘appellants ‘posttidn on this 
point i is difficult to comiprehend. : Throughout its brief Texas seems to 
- state that:until1938 the State took the position that its seaward. bound- 
ary extended at least 3 leagues from the coast (pp. 1, 14-22, 60). 
Texas says “at least” 3° leagues but nowhere does it assert flatly that. 
- the seaward boundary’ did extend beyond the: 3-league ‘line and: up ‘to 
QT miles’ “It would be nigh’ impossible for Texas to take this position 


_ Inthe: face: ‘of ‘Act: No. 55 of 1938 which, after reciting thatthe sea _ | 
i ward Lboundary, was usually § 3 miles, further recited that =e col —— 


re er ‘February 1 12, 1958 | na 


. “boundary. of Louigianad is s already located i in. io Gulf of Mesica these £48 


: ~ leagues. distant from the shore.” — The legislature then “fixed. and 


~ declared” the- boundary to bea line’ OF miles out, an act, which ae 


. obviously eatended. the boundary seaward. 


Yet, although the boundary was not extended until 1938 a We aa 


. | “assertedly_ recognized to be at 3 leagues In 1936. when. lease No. 340° a | 
was issued, The Texas Company contends that by the 1943 agreement a 


| the lease was “interpreted” to extend: out to the 27-mile Tine. ‘Texas 


, sf does not. attempt to. state upon what basis the interpretation was made; _ 
-- it states: only that it is sufficient that, the State Mineral Board had 


: _. power and authority to “issue, interpret: and amend leases” and that. ee 


= it interpreted the lease as extending 27 miles into the Gulf (Texas’ 


brief, p. 26)... a 
7 The 1948 eee did not specifically enlarge 1 area ‘covered : 
by the 1936 lease.» In fact, the agreement first repeats the deseription 
contained in leage No. 340. (pp: 2-3), and, after setting out other 
matters not material here, recites that’ a question having arisen 
whether the lessee has corplied with its obligations under lease No. 
840, the “said parties have agreed to release from the terms of sald. 
lense certain property more particularly described below *° # ODL. 
_ 5). This is certainly not language indicative of an intention to extend. ; 
the area previously covered by the lease. - - ea : 
The agreement then lists éach of the retained portions, ‘introducing: 
the description of each, parcel = the. following or r substantially 
‘identical words: , , Stig Soy se, oS 
“That such of the - pr operty covered by State Mineral Tease No. 340 * # ag is. 


euibraced in that area designated, as name ‘of. area]. Hoe a and hereinafter | 
described and | outlined: in-red on. the map’ Heréto ‘attached and made a part 


hereof iG! OK Fg expressly’ yetained by THXAS.*.* *- under State Mineral Lease... 


No. 840, as’ by this agreement amended, and shall continue to. be so held. under 
the original provisions.and subject to the terms and conditions of said lease and’ 
this. agreement. ‘That the said property ‘SO ‘retained and the said [name of .. 
| retained parcel] ua % are described as follows: e a 


The. particular. description. of the South, Marsh Island Prospect es : 


(Article. Xx, pp. 20-21) read. as, follows: . 


teat Hak, That: the said. property. SO retained and. the. said. ‘SOUTH ‘MARSH, ISLAND wa, 


PROSPECT are described: as follows: 


= ALL of the ‘property. now, or formuexly, coustituting’t the pede and i other xr bottoms’ ; o 
s of lagoons, lakes, gulfs, bays, coves, sounds, inlets and other. water’ bodies, and 


—-also™ all islands and other lands” ‘belonging to’ the State of Louisiana, and Spies 


. Ceovered: by: State Mineral.Lease No: 340, and being: situated or ' included: within: hs 
., ‘the following. described boundaries; | CP g ipa nis, abate . | : 


| AD wh ee Stes neste a ae oe kip gh tee uaa * Mele Se ee 2 as eS sii ts <a are. ae a 


This language i is: lone by a, description’ of ie point of beginning os am 


oa on, the'south shoreline of Marsh Island and then’ the description oo the ifs 
i‘ west line of the prospect in these words: _ wes : 
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THENCE Moun into the foes or aavitiiie belt of the Gulf of ‘Mexico to. 
the extreme limit Or. boundary of. the domain, terr itory and sovereignty of the. 
State of Louisiana; *:* *. - 4:2 

The descriptions. of the Southwest Marsh land Prospect sd. a : 
Rabbit Island Dome Area follow. the same pattern ae XI, 


PP. 92-23: Article IV, pp. 10-11). 


‘The resolution of the State Mineral Board 3 referred to. in the Ghee t “2 


_ dnctory nas of the. 19438 agreement and made a pee of the agree- a 
ment states: , — oR ye ate wt 


On motion of Mr. ‘Shephard, seconded — Mr. Hevwoba: jie: Board - unani- 
. mously. voted to enter into. an agreement. with The Texas Company, * 


a ae 


| whereby. the: said parties, other than,.the. State Mineral Board, release. and”. 7 


; -relinquish . unto the State Mineral Board and the | ‘State of. Louisiana all: of 


‘their right, title. and interest in and to all of the area covered by State Lease. | 
-340 except those. portions | known as [the names of the retained areas] * * * 


; which’ said portions ‘of said lease shall continue to be held under the terms — 
-of the said original lease, the said retained areas being particularly described 
in a written instrument presented to the Board by Mr. Chas, H. Blish, repre- 

senting The Texas Company, which instrument is,: by reference, made a part 
of these minutes * * *, | 

In all of the quotations above the language | is that of selection of | 

a part from a whole and the retention of the selected areas. There — 
‘is nothing to indicate that the 1943 agreement covered any area not 
_ previously covered by lease No. 340. In fact, the terminology is SO- 

explicitly that of diminution of the leased area that it is difficult to 

-see how it could be interpreted as expanding the coverage of the lease. 

_ Each particular description of a retained tract, including the three 
tracts in question, is so worded that all that is retained of the par- _ 
ticularly described area is the portion that was originally in State 

Lease No. 340. Briefly the wording is: “All of the property * * * | 

-covered by State Mineral Lease No. 340, and being situated or in- | 
cluded within the following described boundaries? In other words, : 

even if the detailed description were to include an area not in the 
“original lease, the 1943, agreement would apply only to that portion 

_ -of the described area which was in the original lease. Thus assuming - 
that the general descriptions of the three tracts encompass an area — 

larger than that covered by the boundaries of the original. lease, the 

“area: retained by the agreement would only be so much of the larger — 

area as was included in the original] lease. In an instrument of this 

| ‘tenor, it would require specific language to add to it areas So exten- -* 
‘Slve, even if the Board were authorized to lease land in this manner. | 

The appellant relies heavily on the map of the South and Southwest ~ 

‘Marsh Island Prospects as showing that those areas extended out to_ 
the 27 -mile Ime. It is true that according to the scale of the map the 

areas are shown as extending’ beyond the 3- -league line. However, — 

‘the map does not show the south boundaries of the areas at all or pc - 


ee Hiei GT hls oe ‘THE TEXAS. COMPANY oe eee ea Qh 
ee Soe eG February 12, 1958 a A 


| conplee oorth: south boundaries So it” is Gesioneols ‘ehother he =? 
_. north-south lines: depicted on the map-were intended to. be definitive. a 


The map. carried, the express. legend. along the north- south. lines, that” 
they ran “South. to-the Boundary: of. State Mineral Lease No. 340.” 


, ‘Moreover, the. description, of each area commenced:. with the state i: 


ment :,.“such of the property covered by. ‘State Mineral. Lease. No. 
340°* * * as is. embraced. in that. area * *. * hereinafter. described ; 
| and . outlined in .red,on. the map. hereto. attached and: made a part: | 
hereof.’ * * * These facts seem to make. it. clear. that. the. map in- 
tended. to show the. two areas.in- question. only as = they existed ee 
to execution of the 1943 agreement. | 
Accordingly, it is. concliided that the. 1943 agreement did not ed : 
the: boundaries. of the original pees whether. by Anterpret etation or: 


= otherwise. 


- The appellant. alse on hae sae ite State Miner al Boat: has ‘ 
i treated the area within. the: east-west boundaries of the two. prospects. o 


out. to. the o7-mile line as. falling within The Texas. Company lease. | 


a The. fact, that the. Board has inter preted the: lease in this fashion j is. | 
not conclusive: because; -as-set: forth: above; the: Secretary has: the pri- 
mary: duty to. determine the area covered. by a. lease offered. and- 
because. the: legality. of the Board’s: mterpr etation has. been. in Jliti- Pe 
gation in the State court since 1947 (Texas’ brief, p. 10)... a. 
.. There.is one: other. factor which is pertinent to the eean me 
a of the area covered. by lease No. 340. and. the 1943: agreement, namely,; ee 
the effect of the final par as of the Agegription. of the leased es pias 


inthe original lease. 
. This reads as follows: 


All of. the above. described. property vite witha the Parishes of t Vermilion, ae. 


| Iberia, St: Mary, and Terrebonne, State of Louisiana. 


» The: question ‘of whether the’ boundaries: of the Gulf ces were: a 
extouded: along. with: the. extension. of the boundaries of’ the State 
by. Act’ No. 55 of 1938 was: mentioned. by: the Supreme . Courtof 
Louisiana’ in State v: Farroba; 9 So. 2d 539 (La. 1942), but the case 
was ‘disposed of without deciding the. point. ‘Apparently; the uns. 
certainty of the: parish: boundaries: was a matter of general concern 
for by Act No. 32 of 1954 (LSA—R: S:, 1956 Supp. 5 49:6), Louisiana: 


declared: that the: parish’ boundaries extend’ to the outer’ gulfward | 


boundary of the State of Louisiana and that the gulfward boundaries. 

of the coastal ‘parishes: extend gent oh es with, the: ae bound= - 
| ary: ‘ofthe State. : ees 

The doubts. intimated 3 in aie a psdhar case. au ae gibsequent reso- 


, ee of the. problem by legislation ‘militate strongly. against the -- ae | 
facile’ assumption by the appellant’that the boundaries of its lease 


7 moved. galfward along with Louisiana’ ‘Ss ‘because. its lease: was: tied. 
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2 not only. to the boundary of the State but those of the parishes as 7 
| well? C BS ae 
Tar summation, the sppteabIS provisions of thie Subinergéa Lands - 


; = cf Act and the Outer Continental Shelf Lands Act are: hharnionious and — = 
ar unambiguous. ~The specific provisions ‘for validation of. ‘offshore’ | 


‘leases ‘are consonant with the equitable considerations which’ moti- — ie 


waited’ Congress: to provide. specific relief. In enacting these’. “pro- . 


| visions’ affording this relief, Congress obviously intended. that. they te 


° a ‘should. ‘be. ‘administratively, construed to authorize validation’ of 
- Jeases in disputed areas of the Gulf of Mexico, and especially” in 
those areas which do not extend beyond 3 marine woes into: oe _ 


a ‘Gulf. 


‘This disposition ; is In harmony with the décisions of thé Suprame | 


: oie | in United States v. California, 3832 U.S. 19 (1947); United 
ou States v. Lowisiana, 339 U.S. 699 (1950) ; and United States v. Tewas, 
339: U. S. 707 (1950). The basic issue for determination in-those 
; suits was the ownership of resources, not the location of State bound- — = 
aries. Boundary questions were clearly left unresolved, ‘especially oot 
in the Gulf of Mexico area. “See U sited States v. Louisiana, ae ‘ 
= ‘05-C 06. 7 | 


. Insofar as the leases eider gnaaecons are centered: the} primary : 
- question. simply is—Where is Louisiana’s outer boundary in the- 


Gulf of Mexico? <A. preliminary answer is fairly obvious. “Under — # 


es applicable Jaw, that outer boundary either is’3 miles from the:shore- 
 iine or it is 3 marine leagues from the shoreline, ‘The ‘Secondary es 


7 question is—Where is’ the shoreline? : > 
‘The better authority is that the shoreline is a combination’ on ‘the 7 


: : low watermark on the shore and straight. lines from. outer. points at 
om. bays. “This. is consonant: withthe Submerged. Lands Act. - The | 


: ‘Secretary’s authority under specific provision of statutory: law to 


validate leases: clearly: comprehends leases .for.those areas: between ~ 


‘that-3-mile line and the’3-marine-league line drawn from the shore- 


Tine: which were granted in good faith by the State of Louisiana, under te 
_ ‘the assumption that.the: resources-were its property.. In. that, area at . 
appears clear that The ‘Texas Company: is entitled to validation. | 


~The. Director and Acting Director have summarily disposed’ of | 


7 tthe. very issues which Congress in. its legislation on the subject wisely: - 


ett. open. for judicial determination and for interim equitable adjust- 


ment. - Indeed, they -would nullify absolutely those equitable ad- - 


+ ministrative adjustments which. Congress specifically guored. I a 


“eet 


_ decisions. ‘See Ma haan. Cabell, 826 U. S 404, 409 (1945). 7 * eS 


Peres ere has abandoned ‘its. claim toa ponders set by the 1938. act: a ; | 


ba e ay * ‘now asserts ‘that its boundary is 8 leagues gulfward of 4 coastline : as defined in, a later oS : 
ae act. / Act No. 38. of 1954, LSA—R. &., ip alc lie AO Ae OPS r og ee eae ee ee 


ee oe oe oS | February 12, 1958 | ee Ce ere 
Se The. ‘polity. a as. A as ie letter of the. rete is a a guide ie decion, 7 
Resort. to. the policy of. a law may. be had to ameliorate its seeming. : 


: harshness or. to quality its apparent absolutes: aS A oly Trinity C hureh ee 


v. United. States, 143. U.. S.. 457 illustrates. The process. of inter- 
pretation, also. misses its. high function if a. strict reading of a law 
results.in the emascilation. or deletion ofa provision. which a less — 
Titeral reading would preserve.’ get d. De. 409. ‘Bee also. Cox v. . Roth, i 
348 U. §..207, 209 (1955). a 
The Submerged. Lands. Ack and the Our Contiiental Shelf Tanda 
‘Act must be read as a whole. The legislative history of both acts is 
r eplete. with expressions that equity should be done to those who acted | 


in good faith under State- issued leases, and section 6 was designed. to 


~accomplish that end. (S. Rept.: 411, 83d. Cong., 1st sess., p..2; H. 


Rept. 1031, 83d Cong.; 1st Sess, p. 19. ) It is fundamental that, the: - a 
plain. purpose. of a statute is not to be negated by strict construction. See 
See. V.E. Re Buy. Jones. & Laughlin. Steel Corp. 301 U-. S. i, 380 en 


_ (1937) 5 United States v. ‘Menasche,. 348 U.S. 528, 588 (1955), 


>The record . is clear. that. Texas falls. within the class intended. e Tee 3 
| be protected by. section. 6... Substantial. sums have been. paid to the Pat ope 
| ‘State. of Louisiana since the 1943 agreement. In addition, lar ‘ge sums. 

- chave been expended 1 in exploration and development by Texas... (Afi- 


‘davits of George .E. Mott, J. OQ. Parris and. J. C. ‘Edwards filed. j in oa - 


these, progeedings.). Nothing i in this. record would warrant | a finding ae 
a that. Texas lacks bona fides... fed Sita A 
The southernmost limits of the : areas el by. jesse) No. 340 and ae 


the 1943 agreement. were left undefined and. described merely, as “the oS | | 
extreme. limit. or boundary of the domain, territory and sovereignty pene ae 
of the. State of Louisiana.” It. seems. clear: that the State never con- 


- templated that the area covered by vies instruments was less than _ 
8 leagues from. the coastline. | re oe es oe 
The State appears clearly ‘to have: dissiined: a cain boundary - 


historically and asserted such’ a‘claim ‘in Louisiana v. Mississippt, ) ; : 


202 U. S. 1 (1905). However erroneous this. claim may have been, 
the claim seems to have been reasonable inthe light of the Enabling 
Act of 1811. (2: Stat. 641), the: Act-of Admission of 1812.(2 Stat.-701); 
and the first. constitution of Louisiana (Louisiana Statutes An- 


notated—Constitutions, 1955, p. 511)... While unwilling to confirm — a 


such claims in the Submerged Lands Act ea proprio vigore, ‘the Con- 
gress certainly did. not deny. their reasonableness when. it. -permitted 
their. judicial deter mination: under the > language ¢ of. section a AD) of 
aoe act. | 


“From thie’ aes i ésiiclude that ie No. 340 and the’ 1943 agree- ct a 


7 ment. did include lands. out to ‘the 3: ‘league ‘line’ from’ the coastline. © 
So fara as lands beyond that Tine are concerned, as heretofore 1 in- _— 


92 3 DECISIONS OF. ‘THE. ‘DEPARTMENT OF THE INTERIOR Cd L D: 


aa dicated, I am. ee teach: a, contr ary éoaplnsion.? “This ; 


becomes important because it. determines the area to be administered. 
as included within the lease. Louisiana’ S claim to lands beyond the 


a -league line rested solely on Act. No. 55 of 1938 enacted by the 


Louisiana Legislature. “That such a claim was clearly untenable is 
. demonstrated by the fact that the Congress rejected all such claims 
in’ section 2 (b) of the Submerged Lands Act. There is even grave 


_ doubt that Act No. 55 is constitutional, to the extent that it may.’ “have 2 
oe attempted to, enlarge rather than merely define the constitutional | 


constitution, ae | 
7 ‘The record | ‘here Ges not warrant the conclusion ‘ad the ‘State 
“Mineral Board intended that the 19438 agreement should impose on 


the State any legal obligations in the event the State’s claim to lands 


| beyond the 3 -league line should be held unavailing. | “And-Texas ‘does. 


an not contend that: any of its exploration or developmental effort was. 
| expended. beyond the: 3-league line. In my opinion, then, the most. 
that can be said for the 1943 agreement is that the Board may have ~ 


2 ‘intended to interpret.'the original lease to include lands beyond the 
3- league | line on the condition “that. the 1938 claim would be judicially 


‘sustained. That contingency has never occurred, United States: vy. 


Lowisiana, 339 U. S. 699 (1950). 
Therefore, pursuant to the authority delegated to the Solicitor biy : 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F. R. 6794), the decisions of the Dirccicr and the Acting Director 
are reversed and remanded for further action in | accordance with 
this decision. * | 
? _ ELMER Fr. Baars : 
. : ‘Solicitor. 


ESTATE OF WALKS WITH A WOLF, 
"DECEASED CROW. ALLOTTEE \NO.. 137 


a2 | Decided. February @1, 1958 


Indian Lands: “Descent and ‘Distribution: Generaly tains — 
- Relations a ee, ae - 


In probating the restricted date of a “deceased - Taian of the Or ow Tribe 

eee of Indians. of Montana, no person can be recognized as the adopted heir. 

_ © of such decedent under the act of March 8,.1981 (46 Stat. 1494), unless 

+ ..the adoption was ‘approved in’ the manner provided by that act. The 

_. initiation of certain action to cbtain the required approval of the super- 

= y intendent. iS. ineffective where such approval was not given, and, therefore, 
- a status as an adopted heir of the decedent is notachieved. — - ~ 


oy) oe -~ - ymin OR: WALKS: WIRE: ay ‘WOE sens O52: 
. ne February 21, ae en 


sar geod 


“APPEAL FROM AN EXAMINER ‘OF INHERITANCE eee Sean ae 
err BUREAU oF INDIAN AFFAIRS” 7 ere 


 Bibbie ‘Childs; J parielte, Buius, ‘Mary. Coosha: Bunn 2 Cals = 


4 Red Wolf and Edward Red Wolf, claiming to be the lawful heirs . a 
of Walks With A Wolf, deceased, Crow. allottee No. 137, have,ap- 


_pealed to the Secretary of.the Interior from.an order. by.an Examiner : 
of Inheritance, dated: October 28, 1955, denying. the petition ‘for,a 
rehearing ‘which they filed in, the matter of the probate: of the-dece- _ 
dent's - estate. Under: the Examiner’s- original order in. this: case, 


dated January 25, 1955, Elizabeth Fitzpatrick: (Tobacco) was found — 7 


. entitled to-all of the. decedent’s estate as, his adopted daughter. : axe 
tis the: appellants’ contention, submitted: in their behalf,by eoun- 
‘eel, that Elizabeth Fitzpatrick cannot. be: recognized as the heir of the 


- decedent on: the basis of-an adoption because such a: relationship: had 
not been approved 3 in accordance with. the: requirements. of the:act-of 


“March 3, 1931.1. As. its context shows, the 1981. act: is:a: special act, 
confined i in. its applicability to the Crow: Indians of Montana. ‘The — 
‘purpose of this legislation (S. 6098): 4s clearly reflected: by the report 
en its: companion: bill (HL R. 16862), i i.e, ‘{to.create an-orderly pro- - 
cedure: in connection with the inheritance: rights ae agate aii ais 7 
: ‘by. members of the Crow Tribe of Indians.” *: : PEE 3 ae 
~The: record discloses ‘that: the decedent: died inibsias on: riSleptamBer: | 
19, -1958.: The Examiner stated: in her original’ decision. that?:there 
was on file at: the Crow Agency Office a, sworn ‘statement ‘of the dece- 


dent, executed: by-him.on May 5, 1987,-and: designated asa “Confirma- | 


tion. oe Adoption: to: comply with. ne act. of March’ 8,.1981 (46 Stat. 
1494.” By. this .decument. the.~ decedent, expressed’: the’ desire:to — 
confirm and. to-make a. record. under. the 1931 act. of an ‘adoption, - 
_ apparently by. Indian custom, of Elizabeth Fitzpatrick: when the latter 


owas about one: year of aige in:the year: 19141. Moreover, his statement — > 


In that -respect; is. followed’ on the same. document::by a statement. . 
~ -executed and-likewise sworn to: by Elizabeth Fitzpatrick on May 20, 
1937, when. she gave her age: as 27 - While this: document has a blank 
446. Stat. 1494: 7 “That hebeafter no person shall be. ‘recognized As’ ‘an adopted hew of a: 


-deceased Indian of: the Crow. Tribe’ ‘of Indians of Montana: unless: said: adoption shall. have | 
been by a judgment or decree. of a, State. court, or by a’ written. -adoption. approved. by: the . 


‘superintendent of the Crow Indian Agency and duly: ‘recorded. in a book kept by him for _ 


such purpose:°Provided, That. ‘adoption | by Indian? custom: made” prior to tle date of 

approval hereof involving. ‘Bropate proceedings now in. -Process of consume ot a not 
‘be affected by this: Mepis 

‘2H. Rept. 2604, Tist Cong:, 3d. sess. 


® The action. of the. parties in this es apparently was . initiated Because ‘Ge instrue- ee 


‘tions: issued by the Bureau of Indian Affairs, approved’ by: the First Assistant Secretary of: 
the Interior: on. ‘December 21, 1936, prescribing. procedures: tobe followed incident to the’: 

confirmation of adoptions. under. the act of March 3, 1931. These instructions are referred 
to as ‘Exhibit- B, in the Examiner" Ss decision of. October 28, 1905, ket: appellants’ 3 


-petition for a reheating: 
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“ig space ‘provided’ for the required approval oe the superintendent, no. 7 


such approval appears, ‘to. have. been’ given, ‘neither is there any 


definite explanation as to what. happened to the document after its. 
execution: by the’ decedent and Elizabeth F itzpatrick.. ‘A..deposition: 
_ -was-taken: from Mr. Robert Yellowtail,:the former Superintendent. 
-of-the Crow Agency, who was: acting» 7 that :capacity during: the: 
month of May, 1937.. He could not recall ever having seen the docu- 
ment in question until or about the fall of 1953... While ‘it: is‘ not: 
clear by this indefinite-reference whether the former Superintendent: 
first saw the document before or after the-decedent’s death on Sep- 
tember 12; 1953, he was'sure, in answer to the question: whether “dur- 
ing the month of May, 1987, or during any of the next several. months: 

while you were ‘Superintendent of Crow Indian Agency, * * *,” that. 

the document was not. presented to. him: for approval. .The fares : 
“Superintendent. stated further that he knew of no reason why the — 


2: document was not presented to him for approval, and that he would. 


_have.approved the. document had it been’ presenited to. him. .Accord~ 


7: ingly, and on the apparent-theory that the superintendent’s failure 


- to-act was a neglect of-duty:imposed upon him by law, the Examiner 
regarded the. relationship between the decedent: and: Elizabeth Fitz- : 
patrick as.a valid adoption : under. the provisions of the 1981 act. 


‘We cannot agree with the Examiner’s: conclusions’ regarding’ the 


“effect | to be given to the document. Such. provisions of: the 1931 act 
‘as can be regarded as. mandatory extend to that: portion of the act 


_. which, after permitting the recognition of an “adopted heir” of a 
: “deveasd: Crow Indian, require specifically . that the adoption “shall 
have been by a judgment or decree:of-a State court,.or by a written 
YY adoption approved by the Superintendent of the Crow Indian Agency 
and duly recorded in a book kept by him for that purpose.’ ” [Italics _ 
‘$3 -supplied.} Absent: compliance with. these provisions, and with the 


exception of Indian ‘custom adoptions ‘made prior to the date of 
approval of the 1931 act involving probate proceedings then in the — 
process of consummation; no. person could be recognized: ‘as an 
adopted. heir of a deceased Crow Indian. The stated requirements 
_ were not met in the present case. In fact, under the instructions. ap-. 
proved December 21, 1936, it was ‘essential also that all of the parties. 
appear before the stiperintendent, and preferably at the same time. 
There ‘is nothing to indicate that this was done. . It is apparent that 
for the proper performance of the role in which Congress cast’ him, 
__ the superintendent. necessarily was required to exercise a. high de- 
gree of. discretion, based upon a complete analysis of the circum-— 
stances in each: case, to determine whether a’ ‘relationship: between: 
me any parties had. actually resulted in an adoption. and. thereby giving - 
rise to valuable inheritance rights. Having determined i in any givens oa 
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oo =a C2 case . > that. aor uien. could: be: accorded, “ander: ‘the, 1931. ae to. am a 7: 


adoption, specific . action by. the superintendent, including, approval, 


was then. required. However, no such requirement, i is, imposed. where 


| | recognition is withheld, and. the superintendent i is not. compelled in Oe = 
Such’ a circumstance to act. aifirmatively. Consequently, it. follows. pas 
that there is no violation. ‘of ‘any .duty on. his. -part where the s super- ee 


| . : intendent, either has refused. or. failed to. approve an adoption, but in a ~ 
sucha situation, as: here, his non-action. scare will have: to be eee 


: giver the same ‘effect as an affirmative disapproval. 


But it is stated that approval would ‘have been given ‘to. the dood a -_ 
= ment. of adoption had it been. presented to. the superintendent. STIS “5, 


oo is: a mere conjecture, particularly since approval of the:document. with- 
out the presence of the parties before the superintendent. would have. ei 
- been’ directly contrary to the instructions ‘issued on the ‘subject. ie 
Je Nevertheless, it is extremely doubtful that. the former superintend- eee 
-_ent’s statement has any probative. force,. given as it was. after. the ee 
» -decedent’s death.and. when the rights to the estate had: become fixed. 
In. this: particular connection, and: likewise. involving a: closely. par~ _ 


 allel''situation to the present circumstances see Davis v: Williford, 
62.21 U.S. 484. (1926). In this case the Court had before ita willof > 
a deceased full-blood Chickasaw: Indian, whereby that: decedent Wad. 22% 
ba attempted. to devise his restricted real estate to his-sister in. deroga- ae ae 
| ‘ton of ees inheritance ee of his wife and children, . “The validity a a 


| ' of! the: net. me pal 26, 1908 ics Stat, 137, 15), seating with Phe ie - 
i. Five Civilized Tribes... : ee 


* a sks That: no will of a full-blood: Indian’ devising ea éstate shall ‘bey valid: if : a “ 7 
ae such last. will and testament. ‘disinherits the parent, wife, spouse, or children of poe Eo 


such: full-blood - Indian, unless: acknowledged. before. and approved by: a judge 
-. Of. the: United States. oe for the: Indian: Dernier 2 or. a United States: es 
a ‘ commissioner. 7: | . i= e 2: see - 


The Chickasaw decsdeetts: Sie in ie Die case ae ee the: en~ oa 

_ doveemant: of the United: States Commissioner that it had been ap~. 

-. proved: by. him,. and the will’s invalidity was claimed: on. the: theory 
that the instrument. had not been. acknowledged by the United States. 


‘ ; Commissioner, as required. by. the 1906. act.The United States-Com- — _ 
missioner testified atthe proceeding es on the. will that: at. the time Thee 
approved. such: instrument the testator had. appeared before him and 


. - acknowledged. its. execution, but.that, by inadvertence, the certifi- gree 


. - cate of acknowledgment. had. been omitted: The Supreme Court held oe 


- that Congress, by granting to a. full-blood Indian the. power to dis- ee ts 
_ pose of his restricted land by will, intended that a will disinheriting eer 


: a those -to. whom his land would otherwise descend. shall be valid only | 8 : 
~ when the facts of acknowledgment and ‘approval should both be 


ie - i aaa by, the officer and ee ‘upon the will | when eae and “ % be 
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oy placed of record. Since. the Sena ee requirements had-not been mét, - 


‘the will - was determined: to be invalid. Regarding the offered proof - 
‘of acknowledgment. by the officer who had failed to affix a certificate age 
| of acknowledgment to the will, the Court said. (p- 487-488) > a 
e * * * the: officer was ‘not: to- approve: the: will. unless. the: testator. appeared 


‘before him in person and acknowledged its dtte | execution, . and, upon the 
examination of the testator, the will appeared ‘to be of such a character and- 


i based: upon such eonsideration ‘as. to warrant its approval. . Plainly, it: was not | 
intended. that such. acknowledgment. and.:approval should. be a: perfunctory o. 


Matter. And as the will when ‘probated and recorded would be. a. Inuniment: ‘of 
. title to the land,, necessarily. a certificate. both of. the acknowledgment. and. the 
7 approval should appear upon At. We eanbot think that Congress intendéd that 
| in a matter. of this. ‘solemnity and importance, involving the recorded’ title: to | 
. ‘land, the ‘effect of a will, which when probated and recorded. pore no: certificate 
of. the acknowledgment: or approval essential to its validity, should. thereafter 
| rest . in. parol, subject: to‘all. the ‘uncertainty - that would. follow if its, wvalidity 
could be established—when the lips of the testator were closed—by_ parol evi- 
dence as to the fact of acknowledgment. Or approval. This would destroy the. 
certainty ‘which is. essential in muniments of title. appearing ‘upon “the public 
-records:': If. this were possible, the subsequent establishment of the validity’ of 
the : will: would largely: depend upon. the lapse of time before: it; Wwas- -brought. 
into litigation, and the availability, at that time, of evidence to, establish : ‘or to | 
contradict a claim that. it. had in: fact been acknowledged or approved a *, 


_ For the above reasons | the unapproved. confirmation of. adoption, 
executed by: Walks With..A Wolf and:--Elizabeth. Fitzpatrick, is .re- 
sgarded as’ ineffective to: make the latter an. adopted heir of: the. dece- 
dent.i. There being no. approval, as. required. by the--1931: act,, there 
-is; no: adoption: for’ purpose... of inheritance, | Moreover, a: contrary 
construction would supply in effect an: adoption status which does not 
-exist, and the avowed. purpose of the 1931 act to create an orderly 
‘procedure: in, connection. with the inheritance. rights of persons adopted 
by members. of the: Grow. Tribe.of. Indians would: not. be ‘achieved, 
but uncertainty and: confusion: would ‘result. :. Therefore;: ‘pursuant: to 
the authority delegated to the Solicitor by the Secretary of the Interior 
_ sec: 25, Order No. 2509, as-revised;.17 F. .R. 6793). the decisions 
of: the. Bxariinir are reversed: ‘The aneeent proceeding is remanded | 
to the Examiner for a further. decision, consistent with: the views — 


- expressed herein, determining 'the heirs. of the decedent: and giving 


notice of the dédision to the. interested: pee Se to >the oar, aes 
3 mental probate regulations. ee ee ee ee ee ey 


Se a ee ‘2° US'S, GOVERNMENT PRINTING OFFICE: 1958 ©” 
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"SALISEE AND. ‘KOOTENAT “TRIBES : ae i i. OT 


OF THE, FLATHEAD RESERVATION | 


Indian Tribes: Constitutions—Indian Tribes: Membership : oo 
Failure ' oft the: Secretary. ‘of the Interior to. ‘disapprove a. “pribal ‘Couneil. fies" ve 
~. ordinance which is. inconsistent with. the > tribal constitution does not Lar Poop 


» therc ordinance. eh gs, eS Be es 


ae 


or THE 5 ComantSSIONER oF -Typtan Arvars, 


a question: has been. raised. whether this: ‘Dapartingat's will df poeoaniins © 0: 
‘as. effective, at least as far as. the Department is concerned, ordinances — ee 
“paused by. the Tribal Council of the Salish and Kootenai Tribes ofthe. se" 
- Flathead: Reservation in Montana, by which the Council authorizes 
“itself (1 ). to remove from. envollment; members who were. ‘previously - 9) 
| ~ enrolled 1 in literal compliance with the membership criteria. set forth a 
ie 4 in the. tribal constitution and. (2): to. change the. provision of that eet ay 
constitution which. extends future member ship. to all children-or to 0 
any member of.the Tribes “who is & resident of the reservation at the ee aes 
_ time of the birth of said children * eee? without complying with the - 

° constitutional : procedure” for ‘such. action: The Commissioner of ae 
- Indian Affairs*is advised to point out to. the. Tribal Council thab eee 
serious doubts as to the: legality of the resolution involved prevent =. 
him, as representative | of the United States i in its capacity. as: guardian. ee ae 
~ -of tribal assets, from recognizing the disenrollment. of present. Tiem=. lees 
_ bers and the failure to. enroll new. ‘members, insofar as. such actions’ 0s 
are. predicated | on the authority of the tribal resolutions inconsistent: ee 


with the tribal constitution. 


Fhe proposals. (“resolutions” « or ordinances”) made by the Tribal rs 
~ Council on November. 24, 1953, purporting to give. the Council au- ©. 
ate “to. approve or ‘reject. the: enrollment of any persons who were - St 
AS enrolled, by. the enrollment. committee of Apr il 3, 1944, or of any. 
a _-Aubsequently, appointed enrollment committee” were. Sod ab: imitio; ae 
for it is clear. that the Constitution. and Bylaws: of the. Confederated vg ey 
Saha and Kootenai Tribes of thé Flathead Reservation do not. ==). 
- authorize the Council-of such tribes to. propose ordinances. which will: oe tt 
change the. eligibility requirements, set forth in Section:1. (a). and (by a 
of Article II of the Constitution with respect to existing membership. oe 
_ Their: constitution gives” the Council power only to propose ordis. sans 
" nances,, subject. to review by the Secretary of the. Interior, governing..." 
ce membership. No authority . in the constitution empowers thie 2. 
Council retroactively to take member ship away. t from At prone zs See 
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oo restipaiacd and included as. , members under constitutional criteria “ ei 


then mene. oa bees ae | oe, = 
“As. to’ future. ‘iaémnbership. ‘the. Gousititional: power ae propose en 


| ae S dmances: does not imply: a power to-enact ordinances... The Con-. ~~ ; 
ay stitution, of. the Flathead Reservation Indians, enacted. October 4,00 | : 


i. af 1935, appears: to-be-the first: adopted pursuant to ‘the Indian Reorgan- a 


2 ization Act. Later constitutions differ considerably. One important — - 
re difference i is in the power granted to the ‘Council. on the subject.of 


| : ~ future: menibership. Section 2 of Article I, of. the Constitution of = 


; : ae the Confederated Salish = Kootenai Tribes of the Flathead Reser- a 2 


SS aes Dee) provides that: 


Boe “The ‘Council. shall have the” power to. pr opose. ‘ordinances, subject 
“to! review. by the’ Secretary of the Interior, governing : future. member- — 


- Ship and the Seton ame of, members. ty the , Confederated ‘Tribes. Ttaltes, 7 * - 


added. J 


oa. Ly In the atticls entitled “Povwer’ a and Dudeg of the Tribal Cunisil » ‘the 2 —— 
-...... Council is given power only “to enact résolutions. or ‘ordinances nop <5 
ae indonsistetit: with Article IT of this Constitution governing adoption ag 
_« and abandonment of membership.” “Article VI, Sec. 1 (k). ‘The 
2s. intent. appears to be that the Council « can ‘propose orditiances govern- See 
“tne both” future membership, and: adoption, but can‘ enact only | 
Cte ordinances. concerning adoption: and abandonment of. ‘membership. a3 2. 
oo es ~ Ordinances which it. proposes but. which it is not. atithorized ‘to enact 


e must be presented to the Tribe for enactment. “Article IX of the Ee so 


Constitution: provides. for submission, of a. “proposed ordinance ore 


oy resolution: of the Council FF tog. popular. referendum, and the i 


: : - ‘vote of a majority of the qualified voters voting in such roferendiiint “ | oo :. 
. shall be conclusive and binding’on the. Tribal Council, ‘provided that- *. 
at least. thirty percent: (202): of the eligible voters: -shall: vote. a sh 


3 such election.” oe ae 
It may be suowesad that the word “propose” i means “promilgate”™ : 


coe ae “enact” or “adopt.” ae “Tt will be noted:.that these latter words are 
Cre used elsewhere i in the same section of the constitution when consider- Se 
> ing such power. (See Article VI, See, 1 (i). (a) (n) (u). \ Further-_ ie 
ee more, Indian © -Reorganization - "Ret Tribal. Constitutions which oe 
Sos. . empower ‘the. ‘Council’. to enact ordinances. governing future | | 
. . tribal membership: generally employ those terms of. finality.” “(See,. eee 


4 oS “for example, Blackfeet, Lake Superior Chippewa and Colorado River | 


Se Tribls—“promulgate”; Kescalero_ baa and Catawba ‘Tribes— =F : 


oS : “pass, ae | aaa 
7 > The: power to deter ute! the Basis of inenibetshia ina tebe involv: ae 


2 . * ing” ‘as it. now ‘does substantial property interests, is of great — ” | 
oa importance to each member individually as well as 3 to the tribe col ee 


_ March Le 1958 


. non-Indian blood. “Their sister, Janet Marcelline,.: 13,18 enrolled. . 


ack: The constitution of these Confederated Tribes, adopted pursuant: ‘to. ere 
oe section’ 16 of the Indian: Reorganization Act of June 18, 1934 (48. State te ie 
eh 984), does not limit: membership to persons of “Kootenai or. Salish?) 00225 
~- blood. It provides that: membership shall include. “all children ort: 225.2505 
a sto. any. member. of the. Confeder ated Salish and Kootenai Tribes ofthe. 
alae ‘Flathead Reservation, who i is ‘a resident of the reser vation. at the tine ea 
OL the birth of said children *°** *.” (Sec. 1-(b),, Art. TE)». ae 
~~ letter dated. Hebranry 10, 1955, to > the Flathead | Tribal Comsell, a ce 

_ concluded: Piatra ee ee Ce kee ae 2 


. : 2 The. basic? eee provisions. under. which the ‘tribe ‘is now 
- - operating were enacted approximately 20 years ago. The situation: hi 
- changed materially. since that time. Whether the tribe wishes: to: amend. 


| ; — ve section 1(b) (of Article: Ti) * # + pute be determined by its members. 
This recommendation is ‘sound. Ct eee ee 
oo) Certain other ‘tribes organizing. atiitias adler ‘the: niin eS 
aoe “Reorganization Act, which’ desired .to: limit enrollment to children’ a 
born of the “blood” of a par ticular tribe, specifically did so in-their.- > 
~~ eonstitution. “(See for: examples, ‘Blackfeet; Ute, Fort. Mohave, and foee Lote 
ee _-Absentee-Shawnee Tribal Constitutions, Ar ticle TL Bs “The oe ee 


pa | SALISEE AND. ‘KOOTHNAT TRIBES oe ee QQe age aed 


ae >” Megtively,: whether. ie: concerns expansion « or. sdimnintition: “of jhember- A ee 
Coa ship. “Tf the Tribal membership. has delegated this power, ‘such, oe 
delegation should. be. clear, and this is especially so where the delega- ee 
_ tion involves a change in customary tribal law. The provisions of 
the Flathead Constitution, as. well as tribal custom, indicate that: the. Se 

oo 2, power to. change tribal law concerning. future: membership, except. fig 
~~ to adoption and abandonment of membership, was not delegated to the. 
then newly created ‘Tribal Council. of delegates, but is to be exercised ees, 
through a popular referendum, as provided by Article IX of the =. 
oa. !Eribal. Constitution. “If the’ Flathead Indians wish: to: ‘amend. their oe ee 
a constitution to give. this power to the. Tribal Council established ‘by, > 
their 1935: constitution, Article X thtreof provides for: such action, 9. 
ee This. Tribe has previously amended its. constitution ‘to enlarge the 
—» . power ‘delegated. to the. Tribal Council” (see Amendment, I to the a oe 
eo 7 Constitution, adopted © Dec. 10, 1948) § so no — difficulties ee 
os should be experienced. | ea 
Co as ‘Reviewing the: facts, + the’ ‘Tribal Council's ptoposaé: is that 4 in: thie: < oar 
a ee future children of members of less than a certain amount’ of “Koote-- 
ai and: Salis blood be disqualified from. membership” although. 
they possess. the amount, of “Indian” blood required’ for membership is 
tas by the: constitution. | oe ‘specific illustration involves: enrollment (a) ere 
Bo Germaine and Betty Low White, approximately 614 years and'4 year ae a 
old, respectively, who are %o Flathead, 89 Chippewa, and the balance ae 


Pe eee 


a ne 1 
_ Ais . 
' 5 sare 


oe . ‘ Tribe 9 originally adopted the & same 2 broad. constitutional provision = ee 
: ee i > that. quoted above,. but. their constitution. was amended. as. of October ees 
99, 1955, as provided by section 16 of the Indian Reorganization Act, = 
oe and: now: limits: membership’ to: “any child of. one-fourth. n degree Oe. - 
ae “1 more | of Hualapai Indian blood.”. | ate 
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- Under. the ‘specific ‘provisions. of the ‘tribal’ constitution, een aoe 


ores "the three. White children would be entitled. to. enrollment. Failure to” ee 
eg enroll : the: ‘younger, children resulted from an. interpretation of tribal 
oe. ordinances which pur port. to amend and limit the constitutional pro- cee 
mode _ visions’ referred to. Ordinance No. 4-A, October 4, 1946, of the tribal | 
+. eouncil, required “14 degree of Indian blood” asa limitation, but. - 
eee removed, -by implication, the westriction. concerning: residence of the: oe 
vs" “parents, Ordinanes 10-A, April 3, 1951, rescinded the previous ordi- 
Sass anes * and: further lanied children | as. ‘members. by prohibiting ges 
ee - amembership to'those who'have “Jess than one-quarter degree Indian 
-  plood.” Ordinance 18-A, ‘adopted ‘November 24, 1953, sought still 
ee “farther to limit the constitutional provision. by requiring that “here-- 
after: no person: shall be enrolled as a member of the: Confederated <° 
~-.. Salish and Kootenai Tribes who. is Jess than 14. degree of Salish-or a 
~< Kootenai Indian blood.”. The two younger White children evidently. - 
5. were born after the adoption of the 1951. Ordinance, 10-A, but.only 
=. the youngest was born after the 1953 tribal. action, Resolution IS-Aps 
i. ae : Their. parents resided on the reservation. at. the time of. the birth. of. ES | 
~*- each child. Since Ordinances 4A, 10-A, and 18~A were designed to. 
o> alter the constitutional provisions concerning tribal:membership, and 
oo since. these matters. should be determined by a. tribal. referendum or |. . 
constitutional amendment, the Commissioner should, as already sug- | - 
-...\. gested, advise the tribal author ities to.consider resolving the problems. |. 
ee presented 3 in ‘a, manner consistent with their. tribal constitution because. ~ 
oo he is obligated to distribute tribal ae held i in trust, pursuant, ae 
~s--such, constitution. ce 
0. Tt has been. eer that ihe Becretaxy of the I Tnterion did oe y 
ee disapprove the purported membership ordinances at the time of their 
~ s submission to- his office for approval. “Even if a tribal council resolu: es 
A thon, ‘were specifically. approved, in. whole. or. in part, it might, ao SS. 
ee nevertheless, be invalid in whole or in part. oe ee 
oa 2 DO Commissioner must r efuse. to recognize a atribal ol dinghies ach a oe 
ree he. has reasonable «ground to believe invalid, and can-recommend. - _ 
* action to validate such ordinance. . This duty arises from the require- cons 
ae ments. of: section 16 of the: Indian Reorganization Act of Jt une .18, a 
PNapays | 984 “SUpTA,, that amendments to such-a tribal. constitution as. here a 
oe \ involved be- effected only. at elections called by the. Secretary for that. > 
Poe ‘Par Pe and that: their text be ene - him. sahahend ee the: A Bre a 








DIAS | CONSENT: FOR. “SALE. OR ‘TIMBER. Be TOE 
ee “March 5, 1958 oe a Ge 
visions of ‘tha: ‘tribal: ‘bastibation: itself pit’ a Lapponalbility’< on: 7: the, So 
_ Secretary to” ‘review ordinances. eae Future: ‘membership i see ae 
- Article II, sec::1, and Article VI;Sec. 2)... oe ea 
This. responsibility of the Secretary i is. a. a “protuitons. inition! ; 
ence in the internal. affairs. of. the. tribe, nor is it an adjudication. of pes - 
-s controversy. It involves a “fundamental matter. arising “from the. f° 
lationship of the tribe ‘with the United. States: concerning thé priv- (9... 
-ilege of membership i in the tribe. The tribe determines ‘its member- eee 
Ships, but it is-a responsibility. of ‘the: Secretary to make sure that. . 
those who-purport to act: for the’ tribe in determining membership |» eee 
“have authority to do. so; that. they have acted i in conformance with °- awe 
~ their tribal laws and’ constitution ; and: that those whom they. assert eS 
to be tribal members are, in fact, the. Indians with. whom the United’ =». 
_ States. must. deal as members. With: regard. to this. question: of thé? Ss 
-fality of a tribal determination as to its mambership t the: perenne a 
of the Department ofthe Interior has expressed his view: ca 


Se - ‘The: ‘power: of an: Indian tribe to. determine its membership is subject ‘to the. Sas 
- qualification, however, that in the distribution. of tribal ‘funds and other POPs ee 
~. erty: under the supervision and. control of the Federal Government, the achon 
of the tribe is subject’ to. the supervisory. authority of the. Secretary. ofthe (6) Boys 
- Interior.. “(Citing United States ex rel. West v. Hitcheock, 205. Ur 8. 80° (1907 ); are - 
Mitchell v. United States, 22 F. 2d T1; United States v: ‘Provoe, 88 F.2d. 799,03 
"reversed on other grounds, 283 Us: s.. 45S. (1981)... See also: Wilbur v. United. 
_ States, 281: Us 8. 206.) The original, power to determine membership, includ-- 
ing” the: regulation. of ‘membership - by saopeon: nevertheless, ‘remains with: the: - oe 
tribe * ee ae D-. 14, 29, 40. (984); as os Ce ae ee ere os _ 


ee ee ee | Epacoxp T. any eee 


CONSENT OF INDIANS FOR SALE OF ALLOTTED 1 TIMBER 


Indian Lands: Timber—Secretary of the. Interior | et ae Se ey a 
S eumouel. no clear authority has been~ ‘delegated: to: the “Sent eralary: on vie ee 
(2 Interior to” dispose of timber upon allotted Indian land without the com eee 
— sent, express or implied, of all co-owners, ‘he has authority,. and also.a 220) *. 
as “responsibility to. approve. and. facilitate the sale’ or other salvage of timber. ee 
«thereon without obtaining unanimous consent; in or der to ‘prevent loss ene 
oe fire, cals insect infestation, or. disease. 7 ee no 


- M-s6477 a a oy ae | Marcu, 1958. 
ie To THE. Commissioner | or ‘Inpran ‘Avrams. | os : ‘eer 


tm. : 


In ‘your: memorandum, of May. 20, 1987, 5 you again raise e the difinl oe S 








as 
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eos ae eee of a: ‘small: Coho interes in. “allotted. an can: oaldy. ee anh 
vent a. sale of timber thereon which appears obviously favorable to all) - > 
> owners. You also ask whether consent can be given to such a sale re 
if it involves timber so damaged by fire, 3 insects or ‘disedse that delay i an 3 


oe obtaining consent of: all owners may render the timber valueless... 


The first question is one of statutory. interpretation. Restrictions’ 





upon: alienation of allotted Indian lands at first. ‘precluded. the sale ae 


ae “of. timber therefrom, where the chief value of the land was in ite e 


hae timber. Starr v. Campbell, 208 U. S. 527 (1908). In 1889, Congress, as 


>a result ofa misinterpretation of a ‘Supreme: Court. decision. (see heres 


after), empowered the President to authorize, subj ect, to: regulations, 2 


~ Indians residing on reservations. or allotments to dispose of dead 


timber. (Act of February 16, 1889, 25 Stat. 673.) In 1910, the — 


=e Secretary requested more. general authority of Congress. He stated : 


“There is no gener al law under which author ity. for the sale of ‘timber on Indian 
lands, whether allotted or unallotted, can. be granted, except the act of Februar y. 


“16, 1889 (25 Stat. L., 673), under which the President may authorize the sale | 


of dead timber, standing or fallen, on. Indian reservations or allotments. The 
provisions of the act of April 21, 1904 (33 Stat. L., 189), empowers the Secretary 


fe Of the Interior to authorize the sale of timber on ‘allotments within the State of eo 
Minnesota, and the President has authority under the Chippewa treaty of 


September 30, 1854 (10° Stat. see 1109), to permit. Indians whi receive lands 

under the’ treaty to cut timber from their: allotments. 

> ‘It is believed by this department that there should be a general law a cueauls 
to all Indian ‘lands, because in many ‘instances. the timber is the ‘only valuable 


part of-the allotment or is the only source from which funds. can be obtained — ce 


_ the support of the Indian or the impr ovement of his allotment. 
- It. is also important that there be authority to cut the mature timber from: 
unallotted Indian lands, because much of it goes to waste under existing. condi- | 
tions. . If the timber could be cut, it would furnish employment to Indians who 
“now are unable to find. work ; it would furnish funds for tribal uses. which could 
.. take the place of funds that must. now be appropriated from the Treasury for 

‘their. support. The department is. doing everything it can. to induce the Indians 


who have been living in accordance with their primitive habits -to tale ‘up : - 


ot gainful pursuits. In many cases this problem. could ‘be solved by furnishing em- 


--. ployment in cutting the timber, which is the most available industry to which 


ee their hands could be turned. * * * The economic waste incident to withholding cones 


| authority for. cutting that. which is deteriorating and which, if removed, ‘would Ee - | 


make way for new growth, should be given due consideration. 


Wine. gee? EAS believed that legislation on this Sublet ig very sae needed. [Report oe 
ee No. 1485, H.R. 24922.) ee 
Set rhe ae act of Tune a 1910 (see. 8, 36 Stat. 857 5 25 U. Ss. 0. sec, 408), ee 
ees " provides that = . ao 
‘The timber on any ‘Thdian. allotment held under a trust ‘or: - other er con- 


on # _—_ taining restrictions on alienations may. be sold by the allottee, with ‘the consent 7 = : : 
.. Of the Secretary of the Interior, and the proceeds thereof shall. be paid to the | Sen 
-. allottee or disposed of for his benefit under r regulations to be prescribed by the ae A 


; a - Secretary « of the Interior. 
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- x Congress also provide for the sale of timber ¢ on “unallotted ands oe oe 


: 2 (see. 7). 


In. United. States v. “Bastin: 31 Kr ‘Supp. 154. “(49to), 118 i 9 ee ee 


cor. 421, cort. denied, 314 U. S. 635, the circuit court said that these pro- =. 
_ visions. show an. intent. of. Congress to formulate a definite policy oo 
concerning: the, sale of timber on Indian lands, and it was proper > 
-. for the. Secretary. ‘of the Interior to. develop a policy. beneficial to 


-- future Indians. The circuit court. upheld various provisions. protect- -~ oo ae 


ing growth of young’ trees, mitigating fire hazards, and. otherwise. ee 
. Tegulating the sale of the simber, Nevertheless, it is very doubtful 
_ -. whether ‘the ‘Secretary has” authority to consent to such a sale of 80. 
timber without the approval, express. or. implied, of all the Indian 
' - owners of the particular timber to be sold, everi though his. discretion 


: 7 in the disposition. of timber is broad. There are numerous. acts of. a5 oo 


— Congregs delegating broad powers | of discretion to the Secretary with ana 
, > respect to selling, leasing, or granting easements or other interests In’ = 5 
: ~~ Indian. lands or ‘disposing of the. products thereof, Or. approving. such ae og 2 2 
actions by Indian restricted owners, but: unless the statute specifically. 
a "empowers the Secretary” to act. without the. consent or approval, ex ie 
uA press or implied, of all co-owners, as in ‘the partition statutes to which. 
«you refer ‘(acts of. June. 25, 1910: (36. Stat,°855), and. May 18,1916... = 

“(89 Stat. 127 ), as. ‘amended. 95 U. 8... secs. 872 and 878), he has 2 ees 


— been, reluctant to face ‘possible litigation from a hostile. minority. ee 


5 a ownership, even. if the transaction eee In | “he. best, interests of. ae : : ae 


a .CO- owners, . , ee 
~The disposition of timber to. ne ee raises. another Giecion ee 





ao , his. involves ‘a ‘possible. obligation. of the. Secretary - of. the Interior ee 
= oa well. as:of the co-owners: to prevent. a dissipation of a part of the. . - fe 
~~ estate, and thus, in effect, to preserve it.. It also involves the right of 
ee Bh co-ténant to. cut. and: sell timber. ‘The. Supreme Court. has dis 2... 5 
. tinguished the cutting and sale of. timber.as a byproduct. from the «+6 
: eo cutting. of merchantable timber. on. timberland, ie, capital: depletion. ae Tee 3 
.: > - thas recognized the rights of allotted Indians having land primarily) 3) 
agricultural to- sell timber. cut: from stich lands. United States ve Ee a 

a Paine Lumber Co.; 206 U.S..467 (1907) ; cf. Starr v. Campbell, supra, 


The same view had been developed by the. Attorney General... Tet 


: / : 1889, he reasoned. that it was the duty of the United. States, as trustee ae 


2 tor ihe. Indians, “to. preserve and: protect. the trust. ” For the. Indian _— se 


to sell growing timber or timber cut for ‘commercial. purposes nor- 9 

inte mally would be unlawful. waste and to allow it would be “inconsistent © ~ ee 
. with the obligation of the. trustee,” the Attorney | General: agreed, So 
_ citing. United States v. Cook, 19 Wall. (86 U.S.) 591 (1878), but 82. 
ae . since the Jand i in question ° was, s allotted under the allotment acts to ee ie 





a AS used for. agricultural and grazing ‘purpeees,” Sohaterer. was 3 
eS So for’ the promotion. of. these purposes” by. the Indian -allottee- the 
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oe trustée should permit.” - (19 .Op.. Atty. Gen. 232.) This. opinion 








-. was followed by that of May 21,1890, in. which the Attorney General’ — 
Pets Bald. that the sale. and. ‘removal of dead timber, standing or fallen, 
“by an allottee was not wasting the estate, either at common law or 
Sr by: the law of Wisconsin where the property was situated, but ‘was 
“-. more in the nature of benefiting it. He cited as. analogous, “the : 

2 Jiberal. American doctrine of waste” which permits the. tenant. to cut . a 


: 2S timber to open land for cultivation. (19 Op. Atty: Gen. 559.) nee 
The law of waste. developed. in England. as a, protection to ne 7 


inheritance from acts of tenants of. all kinds. Waste is material -— ; 


ne ‘injury by thetenant to the ‘property asa whole, such. as. cutting 


pe ~ valuable timber (Tiffany, Real Property, secs, 680-34, 651). In this oe 


_ country the rule has been modified, as-a result of the demand to clear — 

“> Jand, so that cutting timber is. regarded. as waste only. if-it decreases 

“the: value of the land | (see Tiffany, supra, sec. 634, and. cases cited). | 
©.) -$till another test. is. what one would do if he were sole owner of the * 
= fee (see Tiffany, supra, sec. 634, cases cited, Note 41). . In : any event, — 


See the cutting and sale of dead timber has never been regarded ‘ as waste . - , 
errs. » (Tiffany, supra, sec. 634; Derham Ve. Hovey, 161 N. W. 883. (Mich. or 
~-1917) and other’ cases. cited: 2A LR 999). A co-owner is anal-. 


- ogous to a tenant ‘or co:tenant, since others. than he have an interest : 


in the. inheritance which ‘is protected by the law of waste. - 


The. obligations of co-owners to. sustain: and protect the common ee 


2 dhberest is well established. Glazier v. Tilton, 81. S. W. 2d 145 


(1984) ; Hendrickson v. California Talo Co., 180 P, 24 806 (1942); 
~ Hoverson v. Hoverson, 12. N. W. 2d 501 (1943) ; 86 Cc. J. ‘S., 3876. 


. Although the cutting of merchantable. timber by a tenant in common °° 
without’ the consent of the other co-owners may ordinarily be 4 


i garded as waste, for which he is liable,. the law against waste among . 


-. “eo-owners does not’ apply where the action is for mutual benefit, asin © 


io a : Ss . the cutting of timber to prevent spoilage. See 86 C. Je S., 382, 418, : = 
os “4195 Johnson v. J ohnson, 10S. C, Eg. 277. 6 oS ae 
Your view appears sound that the United Sinise ie a ‘guadie aoe 





: : he 2 ; ep responsibility i in a case -where loss would res ult if certain damaged | ele 
o>. 9. thmber were: not. salvaged until all. co-owners had been notified and: 
given: their consent. Refusal by the Superintendent, in such a case, to ot 
../ permit the salvage by an Indian co-owner of such decaying timber - 
i: oy ee would not: be consistent, with his duties. It would be no justification — me 
<). = that one or more co-owners had not given their consent because, as. 
ee ~ already indicated, an. owner cannot object: to. the salvage of dead ve 
oe Stmnber. by: a co- owner. Pats Tg ee as ae. a ea 





i ee 








“INDIANS, ‘CONSENT ‘FOR ‘SALE. oF. TIMBER ee TOR. 
ee ae BE atl ees _Mareh 5, “1958: ae 2 oe. : 
a has sen sugpbated t that since: otgressional” authority was: varaoueht: : 





tb. permit ‘sales by- Indians of dead. timber on. tribal-land, ‘similar » Ss 
- express: authority should. be obtained in the case of prevention Or loss 
from fire, insects or disease. These situations differ. ‘The former _ 
“was a result of an: improper interpretation of United 8 tates v. Cook, .. 
19 Wall. (86 U.S.) 591 (1873), the Attorney General ruling i in ‘gage 
"hat: Indians. occupying. reservations, title to which is in the. ‘United oe 
_ ‘Stain, “have no right to cut and sell. for their use and benefit the 
* dead. and down timber:* * * which will go to waste if not used.” ) 
(19 Op. Atty. Gen. 194. ye Thé Cook case permitted the United States ings 
to recover timber cut on Indian triballands, title to which was in the. 
Tied: States. - ‘The: Attornéy General concluded. that. since the courte : 
had stated that the Tndians have. “the mere right to. use: and. en] oy. the. oe 
. land‘as occupants,” ”. therefore, “the Indians have: no interest in this)... 
- timber,” citing British cases to the effect that dead. and fallen Himber ae) 


gags to the remainderman and not to the tenant. 


The Board of Indian Commissioners at. once: protested that such: a oo 
| - construction, particularly. when. applied to dead and down timber, 9 .°.” 
: “would prove not only: a loss to the Indians, but. an absolute damage’... 
to the. ‘United States.” (House. Ex. Does., No. 61,:48d Cong. 24-00» 

--sess., vol. 12, Dec. 17; 187 4.) 2 This interpretation eventually resulted =) 9" 


| a in the enactment of the act of February 16,1889 (25 Stat. 673), which 


~ permitted the Indians “to: fell; cut, remove, sell, or otherwise dispose. 
of the dead timber standing or fallen RR. on. Indian. reservations. cece 

‘This. view that the timber on Indian. reservations: belonged tothe). 
United States had also: been: implied from: the Pine Riwer Logging: a 
Co, case, 186 U- S. 279. (1902), but it was held to be’ unnecessary ands: ee 
improper in Shoshone Indians v. United States, 85 Ct. Cl. 331 (OBE 522 es 
“aftiemed, 304 U.S. 111 (1988). Congress subsequently. directed. the ee 
eee of the Treasury: to credit to the Chippewas the amount of 
the Pine: ‘River Logging Co- judgment which ‘had been mistakenly. es 
deposited i in the Treasury of the United States 2 as s public money. . o a Pe 


| of June 15, 1938, 52 Stat. 688.) 


le showld be noted that, some “years Ppafore: the 189. statute the 8 
ae had ‘urged enactment of such a law to permit t the cutting and — a 
_ sale of timber “damaged by fire, storm, or by natural decay * * #505 
located’ “ypon Indian reservations, in ach the. Indians. have only. gi PE: 
~ right of occupancy, or are mere tenants at will * * *,? the. proceeds, 
~ after payment of labor and other costs, to be deposited. Ko the credit of: 
the Indians. occupying ‘the reservation *-* *.” President. “Arthur... 
= "submitted the proposed. legislation with a letter from: the Secretary - 
observing, that the Cook case held that the Indians could not:cut the 








— timber “if the. cutting: of the timber is the Pr principal thing: and qb 
Pe eae 461174582 | = 
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ihe incidents 2. auth that “the. sale is ee same in.  thie.< case 5 of. damaged. anes 
; Siraben: at common law, windfalls ; are the property. of the. owner. of the... 
’. (H, Ex. Doc., vol. 19, 47th Cong., Ist sess,, No. 56, Feb. 2, 1882.) 
o. the Act: of 1889. could. be. said to. be “unnecessary, being based - 
. upon the. premise 1 that the Tnidians, as mere ra) had. no interest i ies a. 


“the: timber: 2 


- In conclusion; in: view 7 of the provisions or the 1910 act, supra, ‘the. mas 


| Secretary should. ‘approve no sale of timber .on ‘allotted. Indian lands 
_ without the consent, express or implied, of all owners thereof, except = 


for sales of. timber incidental to the prevention of loss: by: destruction : : a 
or decay. In order to salvage timber, as in the case of timber damaged 


by. fire, insects, or disease, and where delay in obtaining consent: of all. 
 ¢O-Owners | might render the timber: valueless: or seriously lnpalr- its: 


- value, a sale.or other salvage of such timber. by a part-owner without. . a 


_ the consent. of all the beneficial owners is DROpSr and should be: ap- ues 
pred: _ also facilitated, » by the Secretary. | nas | 


| Epatuxp T: Farr, sf 
P oe Soliton A | 


_ UNITED MANUFACTURING COMPANY ET AL, 


A-27608 gs ates Decided March 6, 1958 
Oil and Gas Leases: ‘Applications ° 


An’ applicant for an oil: and gas lease acquires DO vested ere fis nave a lease es: 
“issued but only. an inchoate right. to. receive a lease: over.a later applicant if 
_ a lease isissued.  - ay vi ; 


Oil and Gas Leases: Noncompetitive Teases—Oil and Gas Teases: : 
~ Applications . . | ) 


‘An applicant for a noncompetitive oil and gas rae who filea his offer prior ‘to 

_» the amendment of the Mineral Leasing: Act by the act of J uly 29; 1954, had 
a _no right to have a lease issued to him after that date subject only to the. 
-_ ‘provisions of the Mineral Leasing Act as it existed prior to the amendments 

. Of that date, and the Secretary of. the Interior had no authority to issue ar 

ae . “4 lease after J uly: 29, 1954, free from. the amendments made.on that date merely. a 
- “j “because. the offer for the lease was ‘filed prior t to that date. | ee 


“Oil and Gas Leases: Rentals 


- Where an offer for: an oil and gas lease was ‘flea prior to J uly 29, 1954, and the : i _ 
lease was issued after that: date with a notation that it was. subject to the ee po, 


- act of that date, the lease was subject to the provision of the act. of J uly 29, = 
1954, terminating leases automatically for failure to > pay rental ‘on time.’ 


“oll and Gas Leases: Generally 


or. remote. assignee of. an oil and 5 gas lease has’ no standing. in ‘the apaence of” ; a . 
. supporting evidence, to claim that the original lessee did not consent to 0 the, oe ee 


_ terms of the tase as, it: was s issued. 





ne host ee we UNITED “MANUFACTURING. co. BT: ALi ae LOR oe lee 
CE OR 3 OSS Sagan Be A9B oe S e Ce 
<7 = ; oil oe Gas. Leases: ‘Rentals—Oil and Gas Leases! Production, - rs oo - - 

eee cs lease’ is exempted from the: automatic-termination-for-failur etopaynental: 

ae provision. only if. it. contains a well capable of producing oil or gas. in paying | 

. " quantities ; such. a well is one. that: is. actually. in condition. ‘to produce pro- 
~~ duction which exists” in paying quantities and not one that is mechanically 
oe cm . unable: to. produce: because the easing. has not been perforated : and has only. 
7 = prospects ot being. a commercial well. Se; 2 





Oil and. Gas. Leases: Rentals, 


‘There. is no. exemption from the pro ovision. f aueoualeaiy terminsting ieee for. So 
| failure to pay rental timely of leases which contain. valuable. deposits. of ol 7 - pean 
a S or gas but do not have wells: capenie of producing in paying. meres es 


: on and Gas Leases: Rentals - 


: The Secretary of the Interior has: no authority under ‘either. section. 92 ¢ or sec- = 
~~~ tion 89 of the Mineral Leasing: Act to ‘waive.or suspend. retroactively’ rental. 
which has: already become due on an oil and gas lease so as to avoid the 
- automatic termination of the lease because the- rental was not ee when. it. ey 
became due. = Sag, oe oh e 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT a 


“United Manufacturing. Company, Louis W: Mack, JY., L: A. Dur- me : 

- ant, S. Arndt, and Northern. Natural Gas’ Producing Company have. 

: appealed to the Secretary of. the Interior from a decision’ dated). 
December 6, 1957, by the Acting Director of the Bureau of Land‘Man-. 
agement which affirmed the action of the manager of the Colorado.° 

.. Jand office in holding, in effect, that: three noncompetitive oil and'gas. . - 

~Jeases (Colorado 08830, 08861, 08862) terminated automatically for. . - 

failure of the lessees to rake timely Payne of the fourth year's 6.08 
rental on the leases. : oe 

The appellants hold partial undivided interests 4 in ts thrée a pony 

| having acquired such interests by mesne assignments.” The fourth —- 
aa year of the leases commenced on September 1, -1957,,and ‘the fourth 

year’s rental was paid on September 6. (September 1 was a aes oe 


7 and aco, 2° was Labor vee a Came ee a a ae 
“The. lease files. show that at this ‘ame undivided interests in the three leases: aré/held = a 
oS by the following parties in the following shares: . . ee ee oe 
Northern, Natural Gas. Producing Se Mahi Bh te ane 
oS OANA ae te oe eee ha oe 
| ‘United. Manufacturing COMPANY caneto ose se eesas Sees Ve 32 
Te ~ Louis Wo Math, ditcsc6o Se cecckde te Sele ee Me 





“Th. A. SOUTAQt SS ee es Vig ee ae ee ae 

Bhi “lowever: in its statement of reasons filed in support. of its appeal; Northern Natal yattet 

- sae Gas Producing Company states. that it has. assigned all its interest in. the. leases to United, 2 Po ae 
“c-.) Mack; and Durant and ‘therefore asks. that the case. be decided on the basis of the state; 9 0 
oo ment of reasons submitted by its assignees. Arndt has also simply stated that he © supports, we mes oe 
-, the position of those asslenees. aA Ei ee - 1 Ee ie at 


att 7 ae ; a - 
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a eee og ph Pe aa hottest tal eo rp eaite 
be : fo HS ee ek = 
Lae So 2 - . 


oe a The primary. j issue in ‘the case: is ice the’ Jeases are. 2 wabjoot to ye = 
ee te ie) act of July 29, 1954, which, inter alia, added. ‘the. following — 
“>” ‘sentence to section 31 of the Mineral ‘Leasing . Act, as amended :. eee 
ee Notwithstanding the provisions. of this section, however, ‘upon “tailine. ae 
—— :. of a lessee to pay ‘rental on or. before the anniversary date of; the lease, for any a 8 
ok ot Jease on. which there is no. well capable: of. ‘producing oil or gas in paying quanti- he 
pay oo. ties, ‘the lease - shall automatically terminate by- operation of law: Provided, ee 
aes however, “That when the time for: payment falls upon any. day. in’ which. the ee 
oe . ‘proper: office: for payment. is: not open, payment may be. received the next official a3 
So ee ‘working: day and shall be considered as ney made. Be U. 8. G., es ed., be ar Sete ae 
< cae Supp. Iv, sec. 188.1, ee eae er | a. ote 
ee » Prior to the addition of this sentence, section BL provided, and stil Pee ter 
ee "provides, that—_ eee a ee 
poe Any lease *.*-* shall be subject to. saneallation by: the. s Becretaty ‘of the ie ine “a 
et terior after. thirty days’ notice upon. the failure of the lessee to comply with ae 
oS apy of the provisions of the lease, unless or until: the land sabato a ‘any. such ee 
aa lease i is known to contain. valuable. deposits of oil or gas. ne Re fs fe ot 
ee The appellants contend that their leases. are ‘subject cal ‘S the ie sees 
Hae uote. provision of section 31 and not.:to the automatic termination’ ~ 
>... provision added: by the 1954 act. Dey. base t their contention ‘upon. aes 
ee ee the following facts: , Se gee 
op ah ae Offers. for the: shies’ ie were 5 filed on aa une- 21 sind 25, 1954, on ae 
ce ae ‘orm No, 4-1158, Fourth Edition (Sept: 1958), as. required : by the 
Se ~- -Department’s regulations (43. CFR 199. 42). This form constituted  . - 
“4. «not only an-offer to lease, when signed by an applicant, but the lease <. | 
— itself, when: signed by- the manager (d.). On the back of the form ~ ern 
~*~. were printed all the lease terms. _ Section 7 of the terms incorporated -. > 
oe, = the substance of section. 8loft the Mineral Leasing Act § as it then stood’. ~ = 
— =. (prior to the 1954. amendment), including. the provision just quoted, ~~ 
So 8 except that it provided that the lease should -be canceled for default © .- 
only if the default continued for 30 days after the lessee was served: ees 
ee notice of the default. = Oe 
oo The lease offers in ee case were. nee by fies manager on gene — 
es 85. and 27,1954, the. leases having an. effective date of September 1, >. 
cc 1984 (48 CFR 199: 40a). “Because the act of July 29, 1954, had been ae. 
os “enaeted between the filing: of the offers and their acceptance by. the | 
oa oe ~ manager, ‘there was typed on each lease. next to the manager’s sig- ae te 
Coe smature: the following : “This lease issued d. subject to Public eal 555, oe Ee, 
ae Act July 99,1954." : oe 
ee Under section’ 2 (a) of the en fens and the: applicable peeilation ote 
: early CFR 192. 80) the lessees agreed to Pay. an annual rental “in ads.) 2' 2. 
eee “vance,” ” As we have seen, the fourth year’s rental- was not paid prior rs 
ae to ‘September 1, 1987, ‘the coma date of the Cae or on Be Se 





Big AGL eo 
. oo 


Ma ar ae a “1958 


“tainbees 3, ‘the frst: bingiriegs a following Septanien 1 “The paninds : ne 
a o were not ‘paid. until September ' 6... The manager: accordingly stated in. re 






“Bi: letter. dated. September 9, 1957, to N orthern: Natural. Gas: Producing oe 
| Conca. the lessee: who: paid the rentals, that he had nO authority oe 


to treat the rental ‘payments as being. timely made under the 1954 cee oie 


This letter led to the: present appeal.” 


_ The appellants contend that, as the Tease ae were nai prior to ie 8 





athe: enactment of the 1954: act for leases. containing provisions then: Shue pH 
provided. for by: the law and. regulations. including the right to:'30.0 
ays’ notice of any. default and. an opportunity to cure the default, =>. 
the Government, by: accepting. the offers, chose to. contract. with the. oe eae 


~ offerors on. ‘that basis and consequently cannot invoke against the. ee 


_ lessees the automatic termination: provision which was not in existence... 

‘when the.offers were made.. This contention is based on a premise. = 
which: the. appellants assume. and do not substantiate, namely, that? 2 
after the enactment of the 1954 act, the Secretary of the Interior still 
had authority to issue leases © upon the basis of the Mineral Leasing Se 


Act as it existed prior to the 1954 amendments. 


Tt seems indisputable that with respect to. lease offers filed. after the. ee 

“ - enactment of the 1954 act the Secretary would be absolutely without 9 0 
a authority: to issue leases subject to the.Mineral Leasing Act a8 16°30 7 
- existed prior to the 1954 amendments. Does the: fact that the lease ee 
a offers in queston were filed prior to the 1954 act give him any greater ee ee 


_ authority? From the standpoint, of the 1954 act, there is not.a word 


-in.that act which. differentiates between the authority of the. Secretary k : ican 
to issue leases upon the basis of offers filed after July 29, 1954, and. 9 
the authority of the Secretary to issue leases upon the baie of offers’ cise | 


"the terms and conditions existing prior to that: date. 


- filed prior to. July 29, 1954. The only basis for such a. distinction. 7 z © : : 
-- must rest on the proposition that offerors who filed before July 29, ~ oe 
1954, acquired by their filing:a right to have. leases issued to them on. SOE 


This proposition, however, cannot -be sustained. .The courts’ have ee 


held repeatedly that the issuance of an oil and gas. lease under section - oe 


1 of the Mineral Leasing Act. (380 U: 8. C., 1952 ed. , Supp.. TV, sec. 3 ee 
OU isa matter within. the discretion: of the Secretary. United States ee 


en rel. Roughtonv. Tekes,. 101 F, 24.848 (C.A. D.C., 1938) ; Dunn. ve oe - Oe 


YT ches, 115 F. 2d 86°(C. A. D. Gs 1940), cert. denied, 311 UL Ss. 698; & ae a 


- United States ew rel. Jordan. Ickes, 143 F. 2d 152 (C. A. D. C. 1944), oe. 





--eert, denied, 820 U.S. 801; of. Wilbur v. United States 6a? rel. Barton, : oes 
46 F.2d 217 (C. A.D. C., , 1930), affirmed 288 U.S. 85 (1981). Asthe: 


court. said i in the Roughton case, supra: “The. [Mineral Leasing eg] act ee bee 
does not. say that the. applicant is’ ‘entitled to a lease. Rather, Mi 
- specially 8 states that. he ‘shall be entitled t to a del ence sachs? over ie Ps 


Bee es ae Oe : 
. eet ia ry 











a 
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Pg to ee toa Pieage of uich: iene without conipelitive bidding?” ia other’: 
oe words, the mere. filing of the application, when the statute does not © 
pes + place a duty: upon the Secretary ‘beyond peradventure clear’, gives” : 
: -- plaintiff no such vested interest. as would leave a. single ene : 
— > duty upon the Secretary, which | may. be: commanded by. mandamus.” ek 
ee [101 F. 2d at 252.) ee a 


“In accordance with’ these aimee the Dopartment has Sonsistently” 


oe held that an applicant for a noncompetitive lease acquires: no vested © 
- right to a Tease by the. filing « of an application but. only an inchoate _ 
right to receive a lease over a later applicant, if the Secretary in his 
| discretion decides to lease the land. ‘Waerwick M. Downing, 60 1. D. 


- 433 (1950); V. G. Morgan et al., 59 I. D. 400 eee )3 see International. 


ee : Trust Co. , Prustee, 60° gO D. 208. (1948). 


From these Judicial and administrative rulings, iti is aa that when : : 


ew: the offers for’ the. appellants’ leases were filed, the offerors. acquired — 

ea DO right to have a. lease. issued but only a rig ae to be prefer red over. 
es, Jater applicants for the same land in the event t leases were to be issued. - 

> The offerors having no right to.a lease, it is difficult to see how by 1 the . 

- “mere filing c of their offers they could demand that leases issued to them 

ooo. after July 29, 1954, be written with the terms and conditions imposed _ : 
“a. + by the: Mineral Leasing Act prior to J uly 29, 1954. ‘Tt is also 3 impos-- | 

sible to see how the mere filing of the offers: ‘prior to July 29, 1954, 

could clothe the Secretary with authority to issue leases. ‘after: J uly. _ : 
~.-.) -99:°1954, in disregard of the amendments enacted on that date. In. 
oe oe short, if conelude that there was no legal basis for issuing leases after 

A oe a J uly 39, 1954, free of the amendments enacted on that date. . 5 


~The appellants contend that, offers having been made. subj ect to’ 


Bee cas 4 terms and conditions 1 ‘in effect prior to July 29, 1954, the Government, 
-  ag'the offeree, could accept the offers as mado, reje ject them, or make a 
- -» eounter-offer. They assert that the Government would have no right 
-. ° to accept an offer and. amend. unilaterally the terms of the’ contract 
a “requested by the offeror. It is. ‘undoubted contract: law that: if an os 
offer to contract is made. on certain terms and. conditions, the offeree 
cannot unilaterally. accept the offer on altered. terms and conditions * 
ee and thereby effect a binding contract. Acceptance on different terrns ~ : 
amounts. to a counter-offer which must be foes by. the Sriginat 

ce a offeror before ‘a contract results.- . 


If we assume the. ‘applicability of. those prindiples: oe the. ap- 7 : 7 


ak pellants? contention goes too far, for the appellants claim, in effect, . 
_ ... ‘that the lessees never ‘consented to inclusion i in the leases of the auto- 
ae matic ter’ mination pr ovision.” It there was no consent by the. offerors” 
.s-to'the counter- -offer by the manager of leases subject to the act of J a 
29, 1954, no ‘contract could. have resulted and the appellants 3 in. effect | 


have ar rgued themselves out of court. ‘ti Is pa that leases could have | : 


re 08) ee UNITED MANUFACTURING 00. ET. Ae she 7 . oA eee! 


Mareh 5; 1958 ; 


oh 7 "come tito’ existence i only with the consent of both: partiés t io’ “tho. ‘ieuss: fogs, 
. one Therefore, if the appellants wish: to contend that there-are outstand: ~~ 3 
ene. ing leases which the appellants. are entitled to aed continued by heir. ees 


| : : Siecessnrily" agree’ ‘that the. lessees olisentéd to. ae iauanee’ to ‘then ° oF 
of the leases that 1 in fact: were issued, ee. » leases subject: to the act, of a, ae 


ae | July 29, 1954. eae 
“Although: the banal ants — ar reed i of consent a thie cilfetong; oe 


ee AE is ‘doubtful that they have: the necessary. standing tomake such a con- a 
~ tention, - Lease Colorado 08830 was issued to Fred W. Mattson; Ore 1058 
ae the. offeror.” ‘He: assigned the lease’ on Jé anuary” 6, 1956; "to'O. Ge 

© Glasscock, Jr., and the latter assigned an undivided 50 percent interest ae 


to appellant: Mack on January 23, 1956. Both assignments were” oe 


es approved effective February 1, 1956. Leases 08861 and 08862: were. ~ i 


issued to David Ww. Garleétt, the offeror. He. assigned a 45 percent - 


- -. undivided interest’in the leases to F. L: Rawls on October 2, 1954, the ir 5 e 
assignments. being approved effective as of November 1; 1954. “Rawle oa 
~~. assigned his interést and Garlett his remaining iriterest to: Glasscock. CBee 
.. by assignments. approved. effective as of February 1, 1956.° Glass: 
-. Gock: then assigned | a 50 percent. interest in. the leases to: appellant 


a a Mack effective : as of March 1, 1956. eee 
“Tt thus appears ‘that appellant eee was two steps non ‘fron: coo 


ae ‘the original lessee in the case of lease 08830 and three steps: removed oe 


from the original lessee in: the case: of the remaining two leases, and ia 


he did not acquire his interest in the three leases until 18 ‘months after: 002% 

they were issued:” Appellants Durant and’ United Manufacturing | ee et 
Company acquired their interests in still later assignments’and at. 
: Tater. dates.?» I é¢annot perceive, therefore, how the appellants are 


pe in a. ‘position. to claim that the original lessees did not consent to the 28 


“. - issuance of leases subje ect to the 1954 act. There i is no evidence in the: as 
fos ‘case files to that effect. On the’ contrary, there is a total absence of = a 
oS amy. protest by the original offerors arid lessees, Mattson. and. Garlett,. 

_ to. the issuance of their leases subject to the’ 1954 act. “Moredver, ee 
_ > they made assignments of their leases without raising any ‘question , 


: : : = s as to the: Propriety 6 of the leases. 


- - a 


oy are seubieott to the 1954 act, the automatic termination. provision is: — a 


- - apbhioable because all the leases were known to contain valuable ede Riad : 


wae 


oe see ible: -of ‘the thre. leases. They acquired their interests ‘by: assienente approved - — os 


: a - i ereewyes as. of J uly ky 1957, -two- months before the fourth year’s rentals became due. 
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DOA pesite ob oik a gas. ‘Te: addition,. they ponend: that ae "adie - ee o 
a “termination provision ‘does not.apply to lease: Colorado. 08862 ‘because oe 
>. that lease had on it-on September. 3, 1957, a 1 well capable of producing es 


Ss oil or gas.in paying quantities. =~ ae 
'.. . The facts recited by the appellants show that 4 wells tae heat drilled neon 


a : "e stor. the.3 leases. Government Wells Nos. 1 and 4 were drilled on lease. 
<>. -08861 and were abandoned : as dry holes. . Government: Well No.2 was 
© drilled. on lease 08830 and was also abandoned asa dry hole. © -Govern- eae 


anand Eo ‘ment Well No. 3 was-drilled on ‘lease 08862. It encountered the upper : . 


: and lower Dakota formations on August! 21 and 23, 1957, respectively. a ee 


mee . 3B oth: formations were tested by: drill stem. methods, and, in. addition, a 


ae | ; : "core analysis was made. Casing was set in the well prior to September e 
ay : - <b, 1957; ; however, | the. casing: was not  pabforated nor a a production test eral 
co made. . 7 


: Baterring: back to: the antotiatie jermination provision as it was 


ae quoted. carliat, it ‘will -be noted that it applies. only. to “any lease: on 


| which: there is no well capable of producing oil or gas.in paying: quanti-- 


oo tes? Literally, this exclusion from the automatic termination: pro- 


ae vision. applies only where (7) there i isa well capable of producing and - ; 7 


(2) the. potential production exists in paying quantities. _ Although an 
this particular provision has not been construed by. the. Department, eo. 
the Department has indicated the view. in other. connections that a well 


ee capable. of producing means. a welll which j is in n physical: condition On ae 


+ produce. ore 
Re ag Bieue Drilling Dabiobatien 641 D. 214 4 (9s? ys is Poracunent ee 
~~ had before it.the question whether a lessee was entitled to the benefits: re 


. : s of the second paragraph of section: 17 of the Mineral Leasing Act, as. ; | 
i ~ amended by: the act of J uly 29, 1954. -That paragraph provides | that a 


neon ‘no lease “on which there is a well capable of producing oil or gas-in 


ey paying | quantities” shall expire because the lessee fails to produce the c: ee 


oe 'Jease unless the lessee is given at least 60. days’ notice to place the well‘on 


ey producing status. Steelco had a producing well. Production tapered. 
“-. off. whereupon. sandfracing operations were conducted. “Only. small _ 5 
| oe _ production * was thereafter obtained and the well was. shut. down... ‘The. "2... 
- production. superintendent said that the well could not. be considered. a. 
ee incapable of producing until further efforts were made to restore pro: 
>< duction, including hot oil treatment:and case swabbing. The Depart- — ee 
Slee es Sepent held that the well was not capable of production and therefore =. 
-..° “that the lessee was not entitled to the benefits of the second Paragraph i s, 


oe Ae of section 17... | ae 
“Steelco lea. sontended dae a detoriiiition™: as: to: sphather its fell = tas, te 


> ca F was capable of producing should not be made until the sand above the pe a 
ce formation Su which. it had been. producing, was tested. It It claimed, fe 
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oe ‘there were. oil sonia’ in » that. tsand when the well. was. s drilled d through. oe ee 
Mand it. ~The Department said : Bt oes - PE ee ee de a . | 

P In connection. with’ the appellant’s assertion that. a determination of whether tae 

ae, ‘its. well is capable ‘of producing should. not be made until after: the. testing ‘of. the™. 


“Wall Creek sand above the Dakota. sand, a report’ by the Geolog gical Survey states 


that a well. drilled through a potentially productive sand, but’ not tested or. placed , - : 


on production. in such a sand, is: not. regarded as a well capable: of ‘producing oil. a 
or gas in paying quantities within: the meaning of the act: of J uly 29. - . Neither’ the: 
possibility that oil or gas. might: be produced. from the well on. this lease: from a 
sand which has: not been: ‘tested. or: ‘produced nor. the. desirability of conducting 


. further ‘operations on “this lease ‘provide. a ‘basis’ for a. determination under the: 


third provision of subsection: (1) of the act:of I uly 29 that t the well 8, in fact, < 
capable of producing: oil i in paying. quantities. oe re 


Ind. K. Riddle, 62 ID. 81 (1955), the question + was fee whether ae 
a ieee was entitled to a suspension of production. - A well on the Ieasé: — 


had been drilled‘to'a discovery sufficient to warrant including part. of: : a ae 
“the leased land within. the known geologic structure of a produciig: ae 
field. The well , however, was not: “produced. ° ‘The Department: denied 2° * 


: : ~ the suspension. for the reason that, no production existed which could be ei = ? ; . . 
| ~. Suspended. The Department, said: -9. 0. are ee i ee 


ee On “March. 4, 1956, the: ‘Director of the: Geological Survey reported as Dee ay 


ie follows: 


| “The Survey 7 ee, stated; in substance, that cai was sufficient evi- oe oo aoe 
- dence-of a: discovery. of gas * * * to warrant the ‘inclusion of the Ne oe, ee 
4 section 4 within a known geologic structure of a producing. field: - This is Gage 2s 
_ © determination, however, ‘was not intendedand should not be interpreted’. 
"to mean that a well had been completed ‘to production, or was in condi- 
tion to produce, or was capable of production. on. that. date. eee, a 
- fact, the condition of the well.on. that. date was such that gas could. not Cc a ee 


_ have been produced therefrom | i a Rod [Omissions not. in. original.] ~ a 
It is. plain from this report that, immediately. prior to. the expiration. of the. 
primary term of the appellant’s. lease, there was on the lease neither a Drodneing 


OE ae well nor a well capable of. production. . [62 I. D. sat 87. ja se es 


“It is quite apparent. that. the Department has constitied the phikase * : | 
“well capable of producing” to mean a well which i is actually ina condi- - 


tion to° produce’ at the’ ‘particular: ‘time in question. ‘This accords . 


: with: the Titeral Meaning of the sain and i is s therefore apiees as oo os 


7 tion provision. - 7 : 
‘The: appellants? brief a Selabie were eds te ch 5 Geological 


. Survey for its views as to the status of Government Well No. 3. he: a 


_ Survey has reported (on January | 28, 1958) : a ee 
That: well No. 3, SEYSEY, sec. 8; T, 8. Ss. R 108 w., 6th Pp M,, constitutes: 


Z | a Well. capable of : producing oil or gas. in paying: ‘quantities is a conclusion of. 
the appellant Wwith., -which: we eannot: agree. ‘This well has. been. drilled toa’ 


| a of 3850 feet: and. oil: and gas showings 1 were encountered in. the well at 
46117458 —3 | ‘. ae 5 aera 5 


Bees a“ ten Te 
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: : oe en ‘intervals: ‘between: depts of 8206 and 8921 feet: -Rometine, tide: 7 “ : 
~ prior. to September: 3, 1957, a ‘string of BIA? casing was cemented. (with 200 000 
| sacks of cement) at or. near. the bottom of. the hole. This casing. and cement 25m 


Seal off the potential oil or gas bearing strata and until perforated, which : 


=e i has not been done, it would. be impossible: to produce the well, — 
_ The engineering reports © and data | submitted . by the appellants’ in re ae 


wae | ee of the appeal disclose that there is a possibility of the well being completed. asa : < 
i os Ae. producer, but it is not alleged that actual ‘production of oil and gas. has. ever 


ee - been obtained from the well. It appears in fact that the mechanical condition 
| of the. well was such .on September 3, 1957, that the. well could. not. have. been 


# produced, and: there. is no evidence that at anytime prior * thereto, 4 it. was in | 


condition to have been produced. - 


‘The: facts are notin dispute. © The appellants cit + that the well : 


. easing has not been perforated: and that no production test has been - sf 


‘made. Exhibits A and B, submitted with the appellants’ brief, also 
“sustain the Survey’s conclusions. Exhibit A, a core analysis submit- 
ted to appellant Mack by Core Laboratories, Inc., on September 9, 
"1957, analyzed seven: formations or intervals and conéluded that five — 
had no ‘productive significance. Of | the remaining two, the Fepore | 
; said: | 3 : a . 


- Formation. anslyzed from 3206: ‘to. 3223: feet exhibits residual” ‘Tiquia: satura- 
tions which are’ indicative of possible gas production. The observed total water 


ei saturations in this interval are. higher than ‘would normally be expected” for 


| -water-free gas production and. for this” Teason,: peel, testing of pois horizon 


ig recommended, * * *. 


, From: 3301 to 3307, formation er exhibits éharacter istics. indicative of . 
| possible oil production. ‘It-is reported. that some. water was recovered during © 
a drill stem test of this interval, and for this reason jurthor ¢ eva Iuation of this : 


gone may be warranted. * * * [Italics added.] . 


_ Exhibit B, a letter dated September 18, 4987, to appatlint Mack 


=e from E. “AY ‘Polumbus, Ji ry & Associates, consulting petroleum en- nee 


gineers, is: addressed: to the productive possibilities of Well No. 3.0) 
; This letter: said: on e 


hae ee At this. ‘time. By casing: ae pean set. and cemented at 3450 ‘tet. 7 


i _ However, . the casing | has not. been: perforated. Therefore, our. opinion of the 
- ‘productive possibilities of the well is highly, tentative ‘pending actual. production | 


tests. 
a Examination of the induction ‘os. and z micro IGE” indicates that the Dakota may My 


| be productive in the interval. 3204 to 3222 feet. -* * 8 Tt is therefore entirely 


ae i. possible that this zone in this well would also be commer relally productive after rae ; ; 


A recetwing a fracture. treatment. eee 
ag is Two other. zones in the well appear om nave: productive ‘possibilities: “These 
See are in’ the interval of 3293-3304 and 3811 to. 3321, * * = The limited data ee 


these two zones indicate that productive possibilities exist. 


~ Until. the. casing is. actually perforated and the well ‘is tested it would | be - 


premature at this time to state that. the’ well will. be commercially productive. . 


_. ‘However, the limited information available: does: indicate that the well could ie 


2 : be oil and. dor gas productive, ‘italics: added. 


Teast. 
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“This Saaence abmitted by. the appellants t henieslnes wade i : : i ' 


oe * glabtiches that Well No. 3 was in no condition to produce on-or = 
—..).. prior. to: September 38, 1957. Furthermore, the evidence conclusively — ore 
oe. ‘establishes. that by no means could. it. be said that the potential pro 28%. 
duction that might be possible existed “in paying quantities.” ‘There. 

- is not the slightest. doubt, therefore, that: lease 08862. did not. on. ‘ae 
aes September 8, 1957, have a “well capable of producing oil or gas in. =. |) 
2 paying “quantities” which would one the lease from 1 the -satomsitie Pa 


e3, termination. provision. - a 
Appellants’ assertion wn Sores 6: leases. 08880 and 08861, ‘on ye 


a . which: only dry. holes have been. drilled, is that. they were not aule oe te : 
- ject to the automatic termination provision. because they were known, oe 


is. presumably on: September 3, 1957, to contain valuable deposits of oil. “ Be : 
and. -gas.. They contend. that such leases can be’ canceled, under: $e0- 


— tion 81 of the Mineral Leasing Act: (supra), only. by appropriate 


: proceedings i in the United. States District Court. This i is tantamount — 


© to an assertion that the automatic termination. provision “does not. 
- apply to leases which are. known to contain valnaele reposts: of oil 
or gas. 


 Aside.from:-the fact that there is no evidences oGie than the diapel:? eo 
~ Jants’ bare assertion to sustain their contention that leases 08830. and . 


08861 were known to contain valuable deposits of oil or gas on Sep-> 


pa as tember 8, 1957, there is little to sustain appellants’ interpretation of — °°: 
~~ the automatic termination provision. . The requirement that leases — 
containing ‘valuable deposits of oil and gas be canceled: by judicial” . 
_. proceedings was, of course, in section 31 e the Mineral Leasing Act 9 
at the time when the automatic termination provision was added. 
That provision starts off: “Notwithstanding the provisions of this. 
section, however, upon. failure of a lessee to pay rental * * * for any. 
lease on which Aer is. no well capable of producing oil or gasin 
paying’ - quantities. eae _ [italics added]. The opening phrase... 
«. glearly announces that the automatic termination procedure is to be... 


applicable regardless. of the other provisions of section 31, which in: 


' elude the judicial procedure for cancellation. Then the quoted lan- | : ) 
_. guage goes on to state that the automatic cancellation procedure shall: _ a 
- apply to any lease with the sole exception of leases having wells © — 


pe capable. of production: i in paying quantities. There is no other: excep- oe con 


ue tion. stated, nor is any other indicated by the: legislative history of the ak 


: eae 1954 act. . “This Department, therefore, has no basis for reading into. ae a 
eee “the automatic termination provision the exception claimed: by. ‘the — oa 


: 7 appellants; that of leases containing valuable ‘deposits ¢ of oil. or * gas. 
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eee closes be ra 7 i ane : ag ee a ee : ei igh : 


nee The Re ie a maj or oa is 5 that the é Becrstany, 4 in : the fot. 
exercise of his. discretion, should waive: payment. of the fourth year’s 
-) -ventals, excuse their late payment, or reinstate the leases. - They base 
aie ‘their request on the assertion that, over $180, 000 have been spent. in an © _ 
oe exploratory program on the leases, including the drilling ofthe four 
_* wells... ‘There seems to be little doubt that, very substantial expendi-. 
tures have been made.on the leases, although it.isnot shown how much _ 


4 E the appellants here have spent.? The question is whether there 18 pany. : 
2 authority. inthe. Secretary. to‘grant, the relief requested. . 


.. -."The-appellants refer.to section 32 of. the Mineral Toa ‘Abt (30. ates 
ge U. $. Ci, 1952 ed., sec. 189). This section, which has remained wns 
zl changed: since its enactment j in, 1920, Aen. the Secretary. to adopt. 7 
‘rules-and regulations “and to'do any and all things necessary to carry : . 
out and accomplish the purposes of this Act * * *.” This.grant.of.. 
authority in general terms can. hardly, I think, -overcome the. very. : 
| specific and later enacted. automatic: termination: provision, which is. ’ 
completely: self- “executing. No action by the Secretary. is needed to — 
- terminate a lease which is delinquent in rental. The lease is termi-. | 
nated “automatically” by command of the statute. In view of ‘this, . 
oit.can hardly be said that the Secretary can ‘undo an-automatic termi-. . 
“nation in the exercise of authority “to. canry out and, scoomplish the _ 
purposes” of the act. : 


The appellants also allude: to section 39 of the act, as ees (30 | 


U. pee Ore 1952 ed. SCC. — the first sentence. of which reads i in. part as | | 


follows: «© | | | 
. The Secretary. of the Interior, ig the: purpose of encouraging the. edaact 


- ultimate. recovery of *-*. * oil, gas, *.* * and in the interest. of conservation ’ . 


- of natural .résources, is authorized.to waive, suspend, or reduce the rental; or 


Fos 


minimum. royalty, or reduce the royalty | Oe La whenever in his: judgment it ‘is 


necessary to do so in-order to. promote development, or. whenever. in his judg- 


. ment the leases cannot be successfully operated under the terms provided therein. 7 : | 
The appellants assume, without discussion, that this. provision would 


oe authorize the Decreiary to waive or. suspend retroactively the payment 


of the fourth year’s rental, _thereby removing their leases from the 


os applicability of the. automatic termination provision. . 


Bae Be ‘8 From February’ 1, 1957, to errs 1, 1957, ‘Russell P. Johnson held :s a: ‘undivided . 
interest. in the leases. .He was also designated - as the- operator for the purpose of opera- 
.. tions on the two tracts. ‘in leases 08861 and 08830 on which Government: ‘Wells Nos. 10 
~ and 2; ‘respectively, were drilled ata cost of $33,000 and $47, 000, respectively, during the 
= ‘period ‘from: ‘April 5 to. ‘May. 24, 1957; ~ Government ‘Well. No.3 was commenced ‘on: June: 
a DG, : 1957, and. has. cost to date $42,500.: Government’ Well No. 4° was. commenced on... 
oe July? 17, 1957, and cost $4,000. .'These dates and figures are given in the appellants’ a 

..°. brief, -Remaining figures include $16,875 for geological information and: studies, i 000 - Z 


a for legal and miscellaneous: pervicee, aad $30,000 for lease acquisition, 
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oe “Pe my iniowladiie, the Departiians has. never of expiosaly i filed on n the 
oe question whether the first sentence of section 39 confers. authority .< on. - 


the Secretary to waive, suspend, or reduce rentals which have aegraed 
before: any request is made for waiver, suspension, or reduction of the 


- rentals. However, the. Department has indicated a doubt. that. such - 


te “There is no. ‘question. here of the retroactive application. of section: | 


; _ 89” since, ‘under departmental instructions, any preference-right lease 
fe issued. to. the applicants. would bear a. future date, consequently any 


es walver would be of future rental. 591. D., at 826, footnote 4. Coming | 


_, ag it. did only 8 months. after the enactment of the. act of August 8, 
ae 1946; the Ahrens. decision. (dated. November 26, 1946). demonstrates a, 
em, contemporaneous doubt that: the first sentence of section 39 was in- | 


| = E tended to. give: the. Secretary. authority t to, waive retroactively rentals 


sae which. had: already accrued, 


The. legislative history. ‘of. the 1946 Peaanede Fy section 39° is of 


5 limited significance... yt suggests, however, that the. Secretary. was” 
not intended to. be given. authority to waive rentals retroactively. — 


ee The first sentence of section 39. was proposed by the Department i in ite: 


~~ 4 report. of March 15, 1946, on S. 1236, 79th: Congress, 2d sess., which » 
became the act of August 8, 1946. “The Department. refer rad: to the 
. fact, that section 17 of the Mineral Leasing Act contained at that time 


; authority i 1s. granted. ‘In William Ahrens et al., 59. I. D. 823° (1948), — me 

—. the applicants: fora preference-right oil and gus lease were held to be. 
entitled to. apply for a waiver of the ‘first year’s rental on the lease - 

- “pursuant { to.the first sentence of section 89, which had just | been: added — 
by the act:of August 8, 1946— (60. Stat. 957). ‘The applicants had 
at oe applied : for the lease and a waiver prior to the 1946 act. The Depart-_ Se 
ment found it advisable to caution in a footnote to the decision that ~ 


several provisions ‘for waiver, suspension, or reduction of: rentals or e 7 


_ royalties. on oil: and: gas leases and that section 17° and section 39° 
_. contained provisions ‘regarding suspension of operations and Brodue:. 
~~ tion with certain effect on rental payraents. The D Department, there- 

oF fore recommended that.‘ ‘section 39. be revised. to include. all. of these — 
: provisions ij in one harmonious section to be. equally applicable. to’ all 


3 5 and gas leases * * *.” . (S, Rept. 1892, 79th Cong., 2d sess., p.11.) _ 


Tn the same report. (Senate), the Senate Committee on Public Lands © 


a -* and. Surveys, which adopted the Department’s recommendation. with 


— slight changes i in language, said : “Section 39: of the: ‘Mineral. Leasing — 


: : Act i is amended to consolidate. i in that section the various. relief pro-— ie Hs 
visions of the existing. act, the substance of the. existing law. being. 


; a retained: with such amendments: as are necessary to. conform. the 
a: section’ to other: provisions of the bill.” (7 di, p. 8): Tt i is clear from 
Pee this that the. first sentence of section 395 was snot intended oe increase @ the 


” 


e Nee E 
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a reduction of rentals, Bek oe ny 
ee . The ‘significance. of these expressions oF ae as: they Beat on - . ae 


a the question at hand i is that: prior to August 8, 1946, two. special statutes . 
had been enacted providing some measure of relict from accrued — 
os rentals... The first was section 2 of the act of J uly 29,1942. (56 Stat... 

Oa 796; 300. S.C, 1952 ed., sees. 221-221h note), which authorized the — 
"> Secretary to make a compromise settlement of any claim for accrued =| 
rental under a lease issued pursuant to section 13 of the Mineral Leas- 
»o-s. ing Act where certain circumstances existed. The second statute was — 
pes “the act of November 28, 1943 (80 U. S. C., 1952 ed., sec. 188a), which — 
authorizes the Secretary to accept the surrender of any lease issued 
under the Mineral Leasing Act..where it is filed subsequent to the 

_» accrual but before the payment of the annual rental’due under the: 

~ Tease, upon the payment. of the accrued rental on a pro-rata monthly 

_ basis: for the peron of the. lease. year ‘prior to the filing of the 

surrender. 


The Department opposed the enactment of section 2 of the 1949, cee 
stating that it might have the undesirable effect of encouraging 


-Jessees to default in their rental payments in the expectation that a 
- compromise settlement could be effected later. (Letters dated June 
10, 1942, from Secretary Ickes to respective chairmen of Senate and. 

, House public land committees on H. R. 6071, 77th Cong., 2d sess. ) The 
ace Department: favored the 1948 act, suggesting its final language, appar. 


ently on the ground that it was unfair, where a lessee surrendered 


_ his lease after the beginning of the lease year, to make him. pay the. 
: rental. for the entire year.’ (See S. Rept. 208, 78th Cong., Ist sess.) 


-In view of these two special acts, which ‘authorized ‘the Secretary. 


to grant to certain lessees. under. certain conditions some measure of. 3 
relief from accrued’ rentals, it would seem unrealistic to hold that in. *- 


enacting the first sentence of section 39 three years later Congress 


Intended to confer sweeping authority. on the Secretary not only to» 
reduce but. to completely waive accrued rentals. Certainly i in the — 
_absence of clear language to that effect j in section 39 or, ata minimum, 
a clear expression of such intent in. the legislative history of: section 
i 4 Despite ‘this clear evidence of intention; fiere seems little doubt that the first. sentence 
of section 39. did. broaden ‘the Secretary's authority with respect to the waiver of. rentals, 


_. As amended by the act-of August 21, 1935 (49 Stat. 674), section 17. contained only ae yee te 
following provisions relating to waivers of rentals: - °° Pe eis 


“Such [competitive]. leases shall be conditioned * me upon the payment in Bs 
_ >. advance: of. a rental. to be fixed in the lease * * * which rental except ag other. > 
-.- wise herein provided shall not be waived, suspended, or reduced‘unless and until 


- gq valuable deposit of ofl or gas ‘shall have been discovered within the, lands are a) 


~~ leased * # 42-0 


pt a in the: case oe ieaaee valuable only” for the produgdien: of gas. the nm e 
- Secretary of the Interior upon showing by the lessee that the lease cannot be 
successfully operated upon-such rental. or upon the royalty provided in. the’ lease, abe 


most may nual: suspend, or reduce such rental or reduce such royalty, aoe ty 


a er of the Secretary, with respect to waiver, suspension, o a 


ae — oo ae als “ENETED MANUFACTURING. 00. ‘Er AL, . Ai 7 pee eae 


March 5, 1958 


Mend. 389, there 3 is iacene any ‘reasonable, basis. ae so reer the 5 frst” a 
- sentence of that section. Such an interpretation could hardly be 
a6 reconciled: with the statements of both this: Department: and. of. the roe 

i Senate: committee. that:section 39 was merely a consolidation of exist- = 

ing relief provisions, particularly when section 2 of the 1942 act and ee 

- the 1948 act. were not: among the acts repealed by section 15 of the 
. 1946 act. (60: Stat. 958) * and were therefore deemed, to be. still ap- eee 


eae plicable 3 Im proper. cases. 


-.. Jeconelude therefore that the first sentence of. section 139, as mena ee 
tee 2 Mies not authorize the Secretary of the Interior to waive, suspend, Or oe 
~. reduce rental which has already accrued on.an oil and gas lease prior ee ees 
ao to the filing of any: application for relief from ae rentals. bs 


Iv 


ee nook: reasons set forth, I am anable to i any ee 
_.... eeptable basis under existing law whereby it. can be held that the = 
eo, appellants’ leases were not subject to the automatic termination pro- -- 
_. vision of section 89.- I am also unaware of any sound basis for retro 208 FP 

_ actively waiving or suspending the fourth year’s. rental on. the: ap- ae 
sane = pellants’ leases so as to avoid the apEpeapity ot the automatic ter- : fe ae 


. > mination provision to their leases. . 


_. Although it is necessary,. there fores to. hold that the appellants? es 
leases terminated automatically for their. failure to pay the fourth... | 
~~ year’s rental on time, I note that there has been introduced in the. 

+. eurrent session [s5th Cong., 2d sess.] of Congress a bill. (S. 3307 ) which ee 
ae _ would, in effect, waive the late payment of the rental and reinstate the ~~... - 
leases as of the date of their termination. Until Congress has the. <. 

--_- opportunity to act_on the proposed legislation, it. would ‘be premature are 

“for this ‘Department to note the termination of the appellants’ Teases,” =. 

_ thereby opening the leased lands to the filing of new oil and gas offers... 
-. Consequently, the Bureau of Land Management is instructed not to. 
note the termination of the appellants’ leases on the tract book pursuant. ee 


= : - 43 CFR, 1956 Supp., 192.161 until further notice. 


. .. Subject.to this condition, pursuant to the authority: delegated to the Pies 
Ee Solicitor by the Secretary of the Interior (sec. 28, Order No. 2509, as. = > 

revised; 17 F. R. 6794), the decision of the. Acting Director. of f the rae 

an Bureau of Land Management: is. affirmed. | | ee 


gee” S | me oe 
| Approved: March 5, 1958 : 
“Rogar Ernst, 

. Asgés tant S coretary. 


ae: * Section 1 of the 1942 act was among those repeated.” 


| ‘Brame F. Bower, et 
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“APPEAL OF YORK TABULATING SERVICE, Ne. 


a aA aoe A-126- nee | Decided March”, 1968. 


= | Contracts: Breach—Contracts: 1: Changes: and Bxtras—Contracts: Damages: 9 ee 
” Unliquidated Damages 7 | 


a claim for: additional compensation becatise of alleged tackiness, incuenet a 


, oo amapeeing, and poor. legibility of aperture cards furnished by. the Govern- aoe 


‘gt ment to a supply contractor under.a contract providing for the establishment — 


cn oS fet an index of the public land records. of the United States that contains | 


oe “changes” and “extras” . articles, put no “changed conditions”. article, con- 
stitutes a claim for unliquidated damages for breach of contract or misrep- _ 

“resentation, rather than a claim based upon a change in. or an addition to the 
_. . contract, and, therefore, is beyond 1 the duriadiction of the Board of Contract: ait 
oe popeuss to decide. he, Bara a : — 3 ‘i 
: i “BOARD oF CONTRACT APPEALS” 


“This apeanee a motion: to dismiss for lack of Aanadiclon’ a ae | 


oo at of the York Tabulating Service, Inc. from the findings of fact 
and decision: ‘of the contracting officer dated J uly 5, 1957, denying the 


-contractor’s claim for additional compensation ‘under. Contract No. . 
14-11-006-4 dated October 13,1955, with the Bureau of Land. Man- © 
| agement ( referred to subsequently as the “Bureau”).. At.the request. 


i. of the. appellant a hearing for.the purpose of oral argument on the 


a motion’ was held before the full Board | in Washington, D. C. on: 
ae October 99,1957. a 
The contract, ca ich was on. Uv. ‘s. Standard Form 33 nea be 


, 1949 edition) and. incorporated the General Provisions of U.S. Stand- | 


os ard Form 82. (November 1949. edition), provided. for the establish- | 
ment of an index of the documents which control the ownership and use 
status of the public lands-of the United States and their resources. 


+ "The index was to be composed of tabulating cards which were to be 
oe punched, verified, interpreted, sorted, and arranged. by appellant. - 
. «The data to be 786d, § in its compilation was in. the form. of positive 
a -microphotographic _ film images of the. public land records of the . 

‘United States.. These microfilms were mounted on tabulating cards: 


x which, because the film was set in. apertures | cut. in the cards, were an 


ee known as. aperture. cards. The cards were manufactured. and the- . 


o | oo - microfilms prepared and mounted on them by other contractors with ge 
the Government, and the cards were then turned over to appellant a in ae 


oe _ the further processing required by its contract. 


The requirements of the contract governing , the worle ne ‘be done, ae 3 


ee in so far as relevant to the matters in dispute, may be summarized by 


Poe saying that appellant was to (Z) punch in each aperture card a pattern . Se 


of .. of holes indicative of the state, meridian, township and range of the 


ey at land core appearing. in. the. microfilm mounted. on. a that card} ane oe 
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ee (@) verify t this ten against the microfilm through a sevotid pina (st. 6 
-. ing operation; (3). interpret each card by printing on it in wordsand - -) 
sig 7 figures the state, meridian, township and. range denoted. by the punched ea ae 
~~ holes; and (4) sort and arrange the cards in a prescribed sequence. 

_ The contract did. not attempt to specify what types or numbers of = = 
machines or what types or numbers of procedures appellant. should — eee 
_use-in order to achieve these results It was expressly stipulated, ~ 
: - ‘however, that the work must be done with 100 percent completeness) 
and accuracy, and also that-appellant would bear all costs of replacing 
i aperture cards or microfilms that where cate poe or. ‘defaced gee 
ie while in its custody or control. oe 

.- The contract was a unit price contract in the sum of $108, 405, which ee 

ta sum was increased slightly as a result of change orders accepted. by — oe 
> the: appellant. Such orders also extended the completion date speci- ~ Se 

_. . ‘fied-in the: contract. until. the date on the requured: services, were © fos 

actually completed. - : fe ee 

. The appellant seeks, occ. additional Pesan a in - ie oe. 

ee total amount of $58,658 because of the alleged tackiness, incorrect... -. * 
~ . numbering, and poor legibility of the materials which it had to process. ~~ - 

«~~, "Phese deficiencies, the appellant contends, so disrupted the production- ee 

. Jine-methods of processing. upon which its bid. had been. predicated ia 
as to reduce the: performance. of the a to what was, IM. substance, Wes Oa, 
Jes piece-work method. : sas 
ee detailed statement of the ae in an ter slightly Jarger - ae re 
ce oe than j is DOW: sought, ‘was presented to- the Bureau ina. letter dated. oe : 

May. 8, 1957.2° The-letter explained the manner in which the increased) 
one "production costs alleged to have been incurred’ had been computed. Page 

_. ‘The cost: increase resulted, it asserted, because the aperture cards 
would not feed properly into the tabulating machines and because the Lees 

Sz microfilm i images mounted i in the apertures lacked uniform legibility. of << s | 

'..- These factors were said to have cut production in half, and to have. 9 
ae multiplied. errors: to between. six and seven 1 times the normal rate of Be ye 
incidence. eee 

- . Inhis: findings of tack dated J “ay 5, 1957, the sateen officer’ ae 
- . denied the claim in- its entirety.° The: findings state that “the con- oe 

oo DAs originally ‘éxecuted, the contract required: appellant to perform. ‘operations : ae ee 

ae and (2) on. “detail” ecards, and then. to use those cards as a vehicle for reproducing the 0.) 3) 

“game data on the aperture cards, After the job was about 16 percent completed, ‘the a ge ae 
x Ode wet for “detail”: cards was: eliminated, at appedanrs suggestion, by. Change es a 


. 2 The appellant. had complained of costs aed dete beyond its control in ‘previous: oe ee 
~ ferences with. Bureau representatives, and in letters dated March 5, 1956, and: July. Bae Oe 


1956, had mentioned the inordinate tackiness of batches of the aperture. cards,. 


oe : aT Wo" additional items, based on the rendition of services to the Government ‘over. ee a oo 
. above those cance in the contract, were allowed in the amount of eres: 86 and pig 00, a eae 
_ ; respectively. é . re, 
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oe er was. erovaracd and given an tine: Sad opportunity. t iG oe ai 
ey: ~ determine ‘and: consider. the precise form, format, design, contents, 
nature, characteristics, clarity, legibility, nad readability of the mate- 

— rials, microfilms, and source documents specified by or to be furnished  ~ 


ee an: accordance with the terms, conditions and’ requirements of the con=:* 
feu tract”; and that “the contractor was not at any time, under any cireum- 
= gtances,in. any manner, misled concerning the nature of the work. to be wee 
ae ~ performed and the services to be rendered.” = ss 7 
: - The notice of appeal divides the claim into thre ee. eg es ee [ 


oe gives: an itemization of the additional expenses alleged to have been 


— | ; 7 js incurred in connection with each. These categories, together with the © é 
cy _ findings of the contracting officer that relate ee to each, tas 
oe be: discussed seriatim. ae | | gn aes Ta abe § 


“4: Tackiness of Apne Conds é - | 


7 "This porto: of the claim i is for. additional costs, i in the anoet of 
$6, 929, due to tackiness brought about by the “bleeding” of the aperture — 


~ cards, thats is, the oozing out of the acetate adhesive used to affix the 


_ inicrofilms in the apertures. Appellant. contends that. this caused the 
cards to stick together, and increased their tendency to jam in the 
tabulating: machineé. The extra costs claimed are for the resultant. 
_ diminution in productivity of the machines. and their. operators, the 
taking of precautionary measures to minimize jamming, and the repair 
- or replacement of cards and microfilms that were mutilated by the 
~ machines. In this last connection appellant. asserts that the tackiness 
of the. cards caused the rate of mutilation to exceed by far the rate 
: normally to be anticipated i in-a tabulating card operation. ©. 
_. There is nothing in the contract which deals expressly with the — 
“subject of tackiness. The nearest: approach i is @ provision which says 


that. “aperture mounting conforms to Filmsort specifications,” ¢ but : 


ot there | is nothing in the record to show what those specifications. were, as 


Pan, bs although appellant says. it was advised by Bureau personnel, prior 
_ . bidding, that the. Government’s contract with Filmsort containeda 
“no bleeding” provision. The..cards. themselves, . the. contract, with ere 
aon appellant discloses, were of IBM specifications. | 


The contracting. officer in his findings stated, among. other things, io 


7 that the “bleeding,” or tackiness, of the aperture cards was arecog- 
LG on nized condition and inherent. characteristic of such cards; that the - a 
' apertures in the cards were cut in the position required “for their 


7 processing in machines of IBM manufacture and were not positioned os 


= 7 ta a way that. would adrhit of their, maximum effective utilization 1 in - as 


ee 4 “Bilmsort” is an abbreviation of the: name of the ‘firm that aid the. - mounting work ~ 


ee for the. Government. . | 
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a : hs Réinington- Band machined employed by spielen fie Ederecnmil E - . ; - : 


of the Bureat were aware, prior to the issuance of the invitation for = 


Pe bids;. that the processing of aperture cards’ through: key-punch a- Ore | 


. ‘ehines and-other equipment of either IBM or ‘Remington-Rand man- ° i oe 


roe ufacture would result in a high rate of damage to the cards, either | BS ea eae 
from erroneous punching or machine j jamming; * that appellant. Ysed 
_-: for processing the cards equipment’ of its own design, together With: °°." 
| eer Remington-Rand equipment modified. to. appellant’s. specifications, : a | oe Ss 
“which had not been adequately tested and proven satisfactory prior 9. 

ee oto the award of.the contract; and that, in particular, the direct-read- oes 


a ing viewer designed by appellant for the purpose of facilitating pro-— 


: -duction-line processing affected the. feeding of the cards and, through ; " ; 
| the heat generated. by its light, could have contributed: to. he alleged. 


a excessive “bleeding.” . ‘He concluded that appellant, with fullaware- 9 | 
_ .. ness of or opportunity to. know the circumstances, had accepted a: 
calculated risk thatthe cards might- not’ feed as well as it thought — 


os they would; that damage to them was foreseeable; that the rate of »- 


damage was increased by appellant’s equipment . and mechanics of — 
operation; and. that appellant. was responsible for replacing the cards. mi ae 


damaged or destroyed asa result of its operations. 
_. In rebuttal, the appellant contends that the findings are based ‘upon 
the premise that “bleeding” is inherent, in aperture cards, that the: 


_- erroneousness of this premise is demonstrated by. the alleged fact that . 
the Government’s contract with the manufacturer specified that. there: ne 
was to be “no bleeding,” and that the other matters mentioned in. * - 


° the findings were either de minimis or anticipated 1 in appellant’s bid. a 


2. Incorrect Numbering 


This Bei of the claim i is for sdditional costs, in the: amoutit of ; 


$2,898, asserted to have been incurred: because, when the aperture: Bee: 
cards were received. by. appellant, those for multiple-page: documents. *:. 


_ were not always arranged in the order of pagination of the documents, 
_. thus necessitating rearrangement and renumbering, of the cards. - The 


oe - Specifications described the:cards as being “pre-numbered,” but said - e 


: nothing about the sequence in’ which they would be arranged. ‘The a ae 
_ contracting officer found that there were minor errors in the ‘sequen- ao 


ee. tial arrangement of some of the cards for multiple-page documents, - 7 


2 -_ - but that the degree to which. this ss had affected 1 appellant’ = ae 
: Pe act caer had not. been established. of re 


O85 The “qetail” eard: dppacedune ‘the ‘contracting smiese atuted, > Ww as ‘{Heorporated. in - the: By Oh oe 


et 7 Senteace. Bs: ‘originally executed, for the Purpose, among oheey of pace Leragte oe ode he 


ars aoe or, r loss of f aperture cards from: these causes, 


ie De eA, eee Se 
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ay é 


3. Poor Legibility 


The Rees ‘of ihe claim i is for extra expenses, in the Gaius ee 


ae of $51,698,° attributed to a lack of. uniform legibility in the micro-— a 
OE - film copies of. ‘source documents which were the subject: of. the con- 
>... traet operations. The appellant argues that its pre-bid investigation. ro 
ee of the documents showed only good ‘legibility ; that. it was assured. by ee 
. “Bureau personnel that. only. qualified penmen were utilized by the | 


7 Government i in the days when such documents 7 were written by hand; 


ae that: many of the documents did not come up to its reasonable expec- 
._. tation of good legibility ; and that in some instances where the original - 
a document, was readable, the. mounted microfilm i image was’ not. The - 
amount claimed. includes additional equipment rentals and labor Aa ate 


charges due to the time lost by the operators in deciphering docu- 
ments of poor legibility. -It also includes the cost of replacing aper- 


ture cards that were erroneously punched, as would be: the case when 
the verifier’ S reading of a particular word differed from the reading. — 


which the operator who made the initial punch had placed ‘on. it, a | 
situation that j is said to have frequently occurred. | : 
.-. The contract does not deal expressly with the subject of legibility: | 
it merely says that the contractor shall punch into the aperture cards — 
the land description data ‘ ‘as reflected. in the microphotographic | 
_ images of the documents mounted on the aperture tabulating cards.” 
‘The invitation also declared that “sample tabulating cards and repre-. 
. sentative copies of the documents involved” would be available for in- 
" spection by. prospective bidders, and that personnel of E ANG, Bureau. 
- would be available for consultation. — : | os 
Tt appears from the record that. when appellant ae a par- 
: . ticular image to be so illegible as to be beyond the capacity of its _ 
-- operators to decipher at all, the aperture card: involved was turned 


-».’. -over.to the Bureau, which seemingly proceeded to ferret out the true 
wee ~ description. and to. supply it to appellant. There is no allegation : 
--- that the contracting officer, or other authorized Government personnel, . 


oe required: appellant to process aperture cards which it would have pre- hae 


me ‘ferred. to return to the Bureau’ because they involved ae ore 


a problems, even though not completely. unreadable. eo 


The findings of fact state that all prospective bidders.’ were e given : — 


: > ; ample opportunity to inspect not: only the sample tabulating cards and a 
.. -. “representative” copies of documents mentioned in the invitation, = 
eee but also Approximately. 90 perevat of all the source documents, eee ae oe 


6 The. amount: stated. andes this and the two nitenting headings Saaranite: $60, 320. 


ee dea OE ‘ ; Appellant: cousiders, however, that the Government is.entitled to certain. credits in the. sum. > re, 
“OF $1,662. Sia these. aaa the total of the. claim becomes: $55,008; as t BEey uel: _—o 


aa <5 ns . ‘stated. 
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ae with: more than ‘two thirds of the negative microfihin copies trom so oe 
which the positive images mounted. on the aperture cards had ‘been, One 
__. or were to be, reproduced. ‘The conclusion reached by the contracting 
= officer: was that the lack of uniform legibility was a foreseeable con- _ or : 

dition which appellant. should. have taken into account in n preparing. en a 


ae and submitting its bid. 


-. . “In rebuttal,: appellant contends that it: aa examine oe ‘saimpls’ ae 
a “tabulating cards and “representative” copies of documents furnished’ ee 
an _by the Government, and did make.a spot check of the source docu- 
~ . ments, but that this: examination and check: revealed no 0. problem « of ee 


7 legibility. - 


-). The. axidunts inte’: for poor - lopibility. appear to represent, ‘in a 3 eo : 
- part, ‘expenses incurred by reason of the fact that the special viewer, 


_ which appellant had devised for: magnifying the: microfilm in a way | 


that would admit of its reading being made a -production-line- opera-. is ‘ 


| oS tion, would function properly only if the document to be read was, 
: positioned 3 in. the center ‘of the aperture, whereas. the microfilm for’ ~ 


; many of the multiple- -page ‘documents: had been cut and mounted ‘i TM sik sci 

_ such.a manner that the page to be read was positioned at varying diss)! 

tances. to. the right or. left: of the aperture center. Indeed, the posi- 
epatid of the special: viewer is made, in the brief filed by the appellant: | 


to the three” enumerated. in ‘its: notice of appeal. ‘The: contracting. on 


in. support ‘of its appeal, a ‘separate category of claim, in addition . 


one officer’ ‘did not expressly comment upon this. aspect of the claim. | His: | 


: ‘findings ° ‘on -the subject. of tackiness indicate, however, ‘that. he. re-- - 
: garded . the. lack of. adjustability of the viewer, together with other. : 
equipment. problems, as being a factor that adversely, affected. ‘the . 


| ; ; rey of the documents. 


- concerning the reasons for and the amount of the increased. costs. = 
which it asserts were sustained in the performance of its contract . 

~ with the Government. ‘These allegations. cover not: only the three. 
"categories of. aperture card deficiencies outlined above, but alsoa 
number of other problems that arose in connection with the processing. eee Sac 

OR: these cards. The Board, however, has been unable: to find: in “3,002 

- the. allegations sO. made any facts which, if pr oved to be true,: would a eee 
permit the Board to allow any part of the claim Litas before the ees 


The Board. has examined all of the allegations made by pers 


~ _ Board ‘by’ this appeal. 


To be. entitled to ‘addiional comes tone in an ‘admathisirative®: eu 
ioe proceeding of this type, a contractor must be able to. point to some: ce ee 
oe provision. of the contract. that: affords a basis for relief. The 7) ee a te 
‘tract in the. present. ‘case. oo to be sure, a “changes” article, oe, 
a and an‘ ‘extras” article. ate i ee eA eae 
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Tt: is ei alleged by the appellant, however, that. tie onbeeig 
- officar- prescribed any change in any of the features of the required. a 


— 2 . “index as described in the contract, or prescribed any change in any 


of the procedures set. out in the contract for the preparation of the» 
* andex, apart from those changes that were agreed to by appellant eS 
_ through its acceptance of the change orders’ actually | issued: Nor _ 


_ does appellant allege that it was required to perform any work which 


“was not necessary for achievement of the results called for by the 


applicable. contract. specifications, or. that it was. required -to ae 7 


oo , . or redo any work ‘which’ complied: with those ‘specifications. 


~ Appellant does. allege that: the condition of the aperture. Soude | 


| furnished ‘by the. Government, or other. circumstances involved ‘in - 
ie processing, deviated from the. terms of the contract.. In this ~ 


connection, the contention was advanced at the. oral argument that 
“Zt was an inherent, albeit not an express, specification: of the contract 


“that the cards would be reasonably legible and. readily. processable = 


by. tabulating machines, and that the failure of the Government to * 


_. provide cards that measured up to those: standards was either a.con- . 7 


structive or an. actual change in the contract. It is also alleged that — 


the conduct of the Government. in the particulars complained. of |. 
by. appellant. mace its performance of the. services| called. for’ ‘by: the es 


“specifications more difficult, or more time- -consuming, or more ex- — 
pensive, and resulted in there. being more errors to. correct, than - 
would have been the case if the aperture cards had been i in the oe 

ait anticipated they would be. | 
: * ‘None of the matters so. alleged, when ied to ie provisions of 
. the contract here in question, would amount to a change i in the con- 
tract terms, or to an addition to the contract work. Even if the » 


_ contract were to be read as including the implied conditions contended .. 
for-by appellant, the alleged’ deviations, such as the tackiness of. the 


cards, and their consequences, such as the jamming of. the machines, | 


ao oS would constitute, at most, hindrances or interferences placed by the 
- Government in the way of appellant’s performance of the work. It 
| et is well settled that claims for such hindrances or interferences. are 

~ claims for. unliquidated damages’ for breach of contract, and are, ‘not me 


claims for- “changes” or “extras.” 


‘Much stress is also laid on the alleged a iorexca nie of the: ae 
Coed costs. that were incurred. It is true that unforeseen costs of .-_ 
ae a contractor may in certain circumstances be: allowed. administratively eS, 
_ under contracts which contain a “changed conditions” provision. As =~ 
_ the contract in the present case is a supply rather than a construction 


contract, however, it contains. no such provision, and hence.no relief — 


can be afforded to the Bepetiane on. ‘the theory t that some of. the. a ” 
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- a : alisgealy, unanticipated conditions which, it encountered constituted 
was ‘changed conditions.” - 


~ To the extent to whol the claim. may: alla Be. Prnded on. ae view, 
oe that erroneous information. was given. to. appellant by Goveriinent: 
7 representatives, or that relevant necessary informatiton: was withheld,” 


re . _the claim would appear to be one for unliquidated damages caused: by 


alleged misrepresentations of the Government, rather than a claim 


— : /_ cognizable under the. “changes” 0 “extras” articles of the | contract. 


- Conotiostox 


Saipretoee cre to the: authority: delagaind to. ‘the Board: ae 


ie. = Contract. Appeals by the Secretary of the Interior (sec. 24, Order 
. No. 2509, as amended;'19-F. R. 9428), the Government’s motion is” 


/< ie concur : 


: es granted and the “appeal i is s dismissed for Jack of jurisdiction. - 


"Heri J. Suavenr, i ember. 


| Ma. re concurr ving: 


“Treopone H. Haas, Ohairman, ee 


Se woe concur ‘in. the’ result but. L chould’ not like t m rest ie deacon ie a - fe 

- grant the motion to dismiss simply on the ground that all of the many 
a. “claims ofthe appellant are for unliquidated. damages. There j is no 
more murky field in the. law of. government contracts. than the law 
a relating: to claims for unliquidated damages. Many of such claims — 
- fall to -well-established categories, but these have been determined » 
by rule ‘of. thumb. Insofar: as a ‘general. test. of such claims can be 


Pes said to. exist, it. seems to. turn wpon whether. the-action of the contract-" i. we . 


ing officer can be said to be an act of interference with the contractor’s 

ae operations rather than‘ an act, intended to promote the performance . 
_ + . of the contract in which case it would be a change. or furnish the basis. 
for an extra. This test is, however, often rather difficult. to apply, 
as since: it involves: an assessment of the intentions of the etree de 


a eee officer.. 


It is necessary | ‘to hee for eeangts, or mk a Case. as W. H. 


ee ee ee and Co. v. United States, 98 Ct.-Cl. 519 (1943), in. which 
_-. the. contracting officer, under a contract for the construction of an 
officers’ quar ters at Bolling Field, required the contractor to use a Jn ee 
bricks rather than common bricks as specified in the contract with the _ = oF ee 
~~ yesult that the contractor had to use more mortar and labor at. an- : 


increased cost. Two of the judges were of the opinion that the con- Fee 


. . ‘tractor. had established an extra; two of the judges dissented on the — 
ce. ground that if such | was the case ‘the claim would nave to be reested | 


ae 3 
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ae 


eee “péetwass GE we failure to obpervé the: formal requirements of the extras 2,3 
as ae - ~ article of the: contract ; and one of the. judges concurred in the result ae 
=... on the-ground that the Government “in refusing to furnish and per- ee 

ogo Sab plaintiff to use the brick which it had agreed in writing to furnish, 

=: . breached the contract as written and. became liable for damages and ae 


i excess: costs directly flowing from such breach.” =. pO 
ree ‘Tn the present case, if it-be assumed. that the contract, properly ee iss 
= construed, required: the Government to furnish the: contractor with. «| 


“cards that: were entirely legible, free from tackiness and arranged — 


eae in proper sequence, it is by no means wholly clear that the appellant. . 


was not. required: to. perform. extra work, for it may be argued that = 
pes ‘illegible and tacky cards are as dissimilar from cards that. are legible ne ee 
“and free from tackiness as fire bricks are dissimilar from common 
oe bricks. Under such reasoning, the appellant’s claim. that is based on es 

2 2s the faulty sequence of the cards would be particularly bothersome, “3 


: “since the contracting officer | in his findings admits “error in the | 
oe sequential arrangement. of multiple page: documents,” although he ; 
~ has found the defect to be “a minor.one.” -~ | 
“It seems to me, however, that the contract. cannot: aaiialily, be tes ge0% 
i . construed to have required the Government to furnish cards free. from. i 
~~ the alleged defects. ‘It is obvious that the very reason for making the. - 


7 contract, was. that. the public land: records of the: United States were ie 


of ina ‘deplorable, if not. chaotic. state, and hence. that. the appellant — ee 


- ee should have expected that a “good many of the original documents, : 
ee as well as the microfilm 3 images of such documents, would be character- da ee 


ie a. the. meee isebors described the sample. tabulating cards ae avail: ie 7 7 
~*~ able for inspection. as. “representative” but, if. they were ‘not, as the - ee? 
wae appellant seems to. allege, the Goqaranent. would have. ‘been: guilty Sas © 


of misrepresentation, and a claim based. on such misrepresentation aan 


ae would clearly be .a claim. for unliquidated damages. - As for the rf 


oe. alleged : tackiness. of the cards, the ‘Government did not. warrant: hs 


Hae their. characteristics. While fhe specifications. required. the-Govern-- ae 
~» ment to furnish Filmsort cards, size “c,” and stated that. aperture — 7 
_.. ‘mounting confor med to Filmsort. specifications, this in itself was not 
a warranty of absence of tackiness, even. if it be assumed that the = 


ae - Filmsort’ contract, specified “no bleeding,’ » as the appellant alleges. Ps 
The: Government, like other buyers, could be disappointed in its! ny 


--_ expectations,.and warranties are not to.be lightly implied. In under- | 
= Pay - taking to prepare the index of the public lands, the appellant. agreed ae 
to bring order out of chaos to the extent.of 100 percent,.and to repair 
-.-. any damage to the cards arising in the. course of its operations. In 
ee malcing ¢ this. sort, of an fh: peregmnents, the. appellant, undertook a heavy Rae oe 
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ee 


i = burden: cndsi ié caicon now a heard to © complain that it should not be * 
a. heldt to the letter of its agreement; 7 | ae 


Sot the itemis: of the: appellants claim i is that its ‘actual: costs in ‘the 
ae ~ performance of the contract. exceeded: its estimated: costs” before 
“bidding, and. that. it, is, therefore, entitled to be reimbursed for any: 
| _” unanticipated. expenditures. — ‘The Board. has: twice ‘rejected. claims.» 


eae» VALLEY DEVELOPMENT a ac 


; - based: on such a theory. AS the Board said in the first of these cases = aoe we Oo Ae 


oo contractor’ 's total costs: may include costs. which are Jn no: Way... 
- attributable to any fault of the Government, or any breach of 2. 
io “contractual obligation by the Governinent: - ‘Ben when. they include, — 
"moreover, claims for: ‘damages. based’ ona. breach of a contractual . 


- a obligation of the Government, they may 1 not be:considered administra- aA 


oe tively becatise: they represent’ claims for unliquidated damages.” 


“It may be that what ‘the appellant. 1S: really. contending ls. ‘that. Be 


: even though’ the contract does not contain any express» assurances. | 


that it was subj ect to a rule of reason which was contravened: by: the. 


oe concerning the tackiness, numbering, order or legibility of the cards. S ee 


. allegedly exceptional difficulties it experienced i in the actual perform- pe 


-- ance of the contract. But-the’ Board: has held: that a claim based on. 


an implied condition of reasonability i is-a’claim for a. breach of con- oe nes 


tract, and hence also a claim for. unliquidated damages which 3 is not - 
oe allowable adminstratively.? a Pa : 


| AUTHORIZATION FOR] BUREAU OF RECLAMATION To INVESTIGATE. 
| PLEASANT VALLEY DEVELOPMENT | | = 


a ae | Statutory Construction: Generally oe a 


- Wautase Snow M ember. os 


* The appropriation of funds to finance the completion of the Pleasant, Valley. 


“investigation i is clearly authorized by existing law. Ps 


- Statutory Construction: : - Generally—Bureau of Reclamation: 4 Investigations 
Section 2-of the: Reclamation Act of June. 17, 1902 (32 Stat. 388: 43 Us Se CG. 


: : af : * eC, 391), section 9 of the Reclamation Project Act. of August 4 1939 (53 Stat. 


1187; 43, U. 8. G. sec. 485), the Flod Control Act of ‘December 22;: 1944 


_ “(58 Stat. 887), and intermediate legislation have been considered as authority ay o ae a e 


ea Or: the. investigation - of” works having: physical and functional  Durpases 
_ either related or net. ey related to preston Sas ee” cease 





e: See KM Hoard, ‘TBCA-6 (May if, 1995), and 8. Me. Sobnigon, Jonnson Construction 00, oe 


fa char (Augist 18, 1955). 
PT he * See RB. P, ae 62 L D. 456, 463: (2955) 








Valley development. _ ere ee 
ago And. of course, the inelagion : in projéets bt power development, the aa 
oa ores surplus revenues from which serve to assist-the water usersin the pay- 
"out of irrigation costs has long been. regarded as an integral part: of ie 
cae td oe development: ‘E. g., Sec. 5, act. t.of co ie 16, 1906. ee Stats, 
oo, yet es _ ee oe 


hates oe , = 
wae NT, a 5 


eres “130 03 DOISIONS or THE ‘DEPARTMENT OF THE INTERIOR 165. I ne 


tion: Legislative History—Appropriations 


vos oes Gaieeeaetion Adninistvative Construction Statutory. ie 


“The statutes have.been construed adzhinistratively and by the e Coieveas. in nap. oat 


- propriating. funds and authorizing proj jects as permitting the Interior Depar i. - : 
“ment. to. conduct. project: investigations for one or more oe par ila Ae es, 


"either related or. not ee related toi irr rrigation. 


ee made Tor THE » Commnssion o OF ¢ RECLAMATION. 


Se ‘This j is in response to your request, for a , statement of the authority — 
ae, for the Bureau of Reclamation to complete its investigation of.a.mul- 
tiple- purpose development, at the Pleasant Valley. site onthe Snake | 
River. * This request is prompted, we understand, by questions raised ee 


7 during the House appropriation hearings now in progress. | 


9 The: question, is raised on the. assumption that. the Pleasant Valley. | 
aA development: is not in itself an irrigation project. - | a fe 
ain should be emphasized. at the. outset, that. he. Tarren t Valley re ies 
_ velopment, for which the additional investigation funds are being 
+ requested, — has not been conceived as an. isolated — developmént: a 
+... Pleasant. Valley i is more. appropriately considered not in isolation but — - 
ag one unit of a complex of developments for the middle: Snake“area | 
which together would result in the achievement of multiple purposes — 


- including, among others, irrigation, flood control, navigation, power, 


> fish and_ wildlife, and municipal. and industrial water. Neither the. 
~~~ Congress nor Secretaries of the Interior i in. administering the reclama- 
coe tion laws have ever considered. that each. individual unit under in: 
o vestigation by. the ‘Bureau of Reclamation must itself include Irr riga-. | 


tion as a physical, functional purpose... 
‘Perhaps the most telling example. of the inter- Staladiciahiy: of in- 


- oe dal ‘units serving separate. purposes as a part of an ‘overall. - 
Be oe reclamation. development i is the’ Missouri River Basin Pr oject which har 
/... was authorized by the Congress in the- Flood Control Act of 1944. 9 
Lee This authorization followed several years of. investigation | by the: 
re - Bureau. of Reclamation financed from funds appropriated by. the Con- > ~ 
- press for reclamation investigations In much the same manner as funds ine 


‘are now being. sought t to —- the. ‘investigation. of the Pleasant = 


a ~ 


— 
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ek Hoge ce even ni tegatding. Pleasant Valley as an ears proje 7 ‘aad ee 
‘ae ou considering its relationship to future potential irrigation. de-. ree 
i - velopment there is, in my view, no question as to the authority tom: 8 
vestigate sucha project... The question of the authority of the Bureaus 
- ’ ‘of Reclamation to investigate works that in themselves are not directly. 
related to irrigation. has whenever it has arisen been. resolved ro 
4. affirmatively. - | . ey ae . 
“Phe question arises no eceutt ae reason of the use Of tis term Spiga: te 
tion” in the original Reclamation Act of 1902: As the concept of 
7 resource. development has evolved over the years from single purpose: 
to multiple purpose, the Congress has consistently recognized, both: 
oe. ‘through: the process of appropriating funds and through direct: legis- i 
lative enactment that the Bureau. of Reclamation under thé, Federal - = 
- yeelamation laws was an appropriate agency to accomplish mesons i 
- developments of a multiple-purpose character. . | pa 
_.. For example, the investigations which led to the suthoreation tie fe 
2 construction of Hoover Dam on the lower Colorado River, the first of °° 
the really gigantic multiple-purpose projects, were conducted by the 
_. Bureau of Reclamation. in part under.a specific act of Congress (act 
- yok May 18, 1920, 41 Stat. 600) authorizing an investigation of plans..-” 
oo, “for irrigation development ; in the Imperial Valley and at atime when. > 
i fae the basic authorizing legislation for Bureau. of Reclamation investiga- eee 
-_. tions still remained section 2 of the act of June 17, 1902 (32 | Stat. 388), ee 
-_ with its reference to “irrigation works” and ‘ ‘“rrigation projects.” Loe 
By section 9 of the. Reclamation. Proje ect Act of 1939 (53 Stat. 1187 ) ee 
a - the Congress. codified -in statutory . form the concept. ‘of multiple- . oe 
ae purpose development which had gr adually evolved legislatively and *- a ce 
.. administratively in the preceding 87 years since passage of the ori iginal v.90 
Reclamation Act. For intermediate examples of legislative ‘recogni- — ee 
tion of the concept. of multiple-purpose. projects under the Bureau of) 
_.. Reclamation prior to enactment of the 1939 act, see the act-of August 
90,1985, (49 Stat. 1028, 1039), authorizing Grand Coulee. and. Parker 0° 9: 
eee o dams, the latter, like Pleisant Valley having no functional. irrigation oo 
-.. purpose, and tha act of August 20, 1987, (50 Stat. FENN, reauthorizing. a = 
Ar as the Central Valley Project... 22, = ee 
es he, _ Section: 9 of the 1939. acty. as. paeaie by fhe: ba of eee 4 1946 4 
ea (60 Stat. 1080), makes provision for the administrative authorization: 
eS (without, further: congressional action) of projects, parts of projects, ee 
_-.~ and individual units embracing one or more of the following purposes: 
-. irrigation, flood control, navigation, power, fish and wildlife, . aingh ae 
sie municipal water supply or other miscellaneous purposes... ~ ae 
-- - Within a few years after the passage of the: 1939 ae the ee oe 
ae tary, under the administrative authorization process established in oe 


/f 





: wey See oe Ley “PLEASANT | VALLEY DEVELOPMENT a ; ASL. eee 


Pats 
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ae apers 9 of the act; ‘juthovindd ‘the. sonebrucdiea: of ‘Davis’ Dam on 
_-* the lower Colorado River, all of the costs of which were allocated by ~~ 
the Secretary to: commeréial - power. | (See H. Doc. 186, 77th Cong., 1st 
ges.) A point of order was raised in Congress against the first request 
coe for funds for Davis Dam. In ruling on that point of order, the Chair- Sees ee 
“man of the Committee of the Whole House said (87 Cong. Rec. 4047): 
The chair has examined: Section 9 of the Reclamation Act, approved. 
August 4, 1939, which appears to’ be adequate authority for. the a 
eae Secretary of. the Interior to recommend the proj: ject here in. question.” aS 
Tt is. clear from an examination of the language ‘of section 9 (a) iO 8 
ne ‘of the 1939 act; as amended by-the act of August 14, 1946, that i iri- 

tee gation, power, municipal water supply or other miscellaneous purposes: 
as well as flood control and navigation stand on a:par with: each other. — 
ee Since there never has ‘been and could not be any question | that this: 
language covers a construction of a ‘single- purpose project for i irriga~ 


a. tion there can. be equally little question that it would cover a project: / 


- that embraced. other purposes but did not include as a part of its | 

| physical function the function of irrigation. In addition to the Davis _ 

Dam project, to which reference has been made above, there are other 
"--s instances of administrative authorization of non-irrigation facilities: - 

~ “under the. procedure of the 1939 act.. For example, the Alcova Power- 

“0 plant. (Bureau of Reclamation Project Feasibilities and ‘Authoriza~- 
| ‘tions, ‘GPO, .1957 ed., pp: 506-510) and the additional: generating | 

ce capacity at Grand Coulee Dam (H. Doe. 64, 8ist Cong., Ist sess. ). | 


» The most recent, confirmation from: a congressional source of the: | 


Af Gondlision that reclamation activities. may embrace: pro jects which: :. 


~ themselves do not include irrigation functional features is to be found . 


¢ S in House Report 664, 85th Congress, ist’session. This is the report 
.- of the House Committee on Interior. and Insular Affairs, reporting. 


- ‘out H. R: 2147, a bill to authorize the San Angelo Federal Reclama- 


at ‘tion Project, which was enacted as Public Law 85-152 (71 Stat. 372). 
-. The Committee stated, at page 5 of its mere in speaking of section 9° 


- & ‘of: the Reclamation. Act of 1989, that: , a ea ae : 


ie aS 


ee It. does" not. distinguish’ between. ivuipleaurposs projects and multi-purpose eee, 
cae ‘projects and does not ‘specify. what proportion, if any, of the project must be... 
devoted to irrigation: The first project authorized for construction under this: 7 
is. aet-was the Bullshead. project: (now Dayis-Dam). -Its entire cost was assigned = 
— os _ to be returned: from power revenues: -In ruling on a point of order, the Chbair- oe 
ee aS man of the Committee of the Whole House said of this project: nee’ ee 


~The: Chair has - examined section 9. of the Reclamation. dee ‘approved : 


August: 4, 1939, which appears to be adequate authority for the Sec-| — —_ 


_. retary of the. ‘Interior. to recommend the oe here. in ee en 
_ (87 Congressional Record 4047). cae ae 


‘Section 1.of the [San Angelo]. bill. also designates. flood. control, ‘the pro- ee ee 
“vision of ‘fish’ and wildlife benefits, Tecreation, and silt. control BS | Purposes: of —: 





Sea ie ee “PLEASANT. VALLEY. ‘DEVELOPMENT - 


oe Si the rile “Flood control ig recognized in section 9, subsections (a) and O), a 
; of the Reclamation ‘Project Act. of 1989. as a proper ‘subject for consideration. 
in. connection. with projects. for other purposes. under that. act. The preserva- 


(March @8, 1988 a . ange ae ae 


ee tion and propagation. of fish and wildlife is covered by the proviso, to: section ° 


2 of the act of August 14, 1946 (60 Stat. 1080).. Recreation has. become Vir- cs 
nh Aer os tually. a ‘standard: ingredient. in reclamation. ‘project authorization acts. (See, i o = 
for recent. instances, the acts of August 12, 1955, 69 Stat. 719 (Trinity. ‘River: oe 
... division); February 25, 1956, 70 Stat. 28 (Washita project) ; April 11; 1956, - 

90 Stat..105 (Colorado. River. storage project) ; June 4, 1956, 70 Stat: 244 (Wa oo 


ae Pinitia project) ; August: 1, 1956, 70 Stat: TU. (Washoe project) ; August 6, 1956, 


"| 70 Stat. 1058 (Crooked River project); and August 6, 1956, 70 Stat. 1059. (Little 


- a Wood River _project)).. ‘ Mention. of - Silt. control. in authorizing legislation - as: 


oe oa project. purpose is. comparatively. rare but is not. unprecedented ; see the acts > ee ere 
Th eee: August 29, 1949 (63, Stat. 677) and December 29; 1950° (64 Stat. 4424) authoriz-. is 
ae ing the Weber Basin and Canadian River: projects. It is, in any event, factually. . 
ee tr ue that: the present project will. assist i in silt contr ol. ° . do ia 


“It has been. suggested that by reason of ‘the’ pro ovisions of section ee 


o : 3 of the Flood Control Act of 1944, reading i in part 


Ro % hereafter Federal investigations ‘and Danorenn of rivers ‘atid other. 


Ye waterways for flood. control: and allied: purposes” shall. be under ‘the furisdiction 


= - a the Bureau of Reclamation i is precluded from conipleting the siuvedion oe , : 
tion of. Pleasant. Valley:si since one of the: ded sas under investigation 
7 1s flood control. at . cise 


of and shall'be pr osecuted. by the War Department ee. i 


In. the context of. section: 2 ticia ‘Which: the. forgone ‘axcerpt: is. 


- taken, it is clear that. this. language. was not intended’ to’ bar: the 
‘Bureau of Reclamation from continuing to investigate and. construct~ 


os = multiple- -purpose reservoir projects which include. flood control ¢ among: 


. » their purposes, a field in which the Bureau had been active for years © 
“and was engaged in at the time of the passage of the 1944 act. It was” 
vias designed, rather, to bar the. Department of Agriculture. from entering — 
on to the. construction of main. stream river improvements including — 


a storage” works. . The complete. text. of section | 2 Is as. follows. The = 


a above-quoted portion is italicized i in. context: 


“SEC. 2: “That the words. “flood. control”. as used i in section a1 of the pen of Tt une 22, 


: 1988, shall ‘be construed -to include channel and major. drainage: improvements, 
~ and: that hereafter Federat investigations and improvements of rivers and other” 


ad waterways for flood control and: allied: DUrpOses. shall be. under the. jurisdiction. 
Of and shall: be prosecuted by the War. Department. under the direction. of the. 


phd : ‘Secretary. of War and: ‘supervision of the Chief of Engineers, and Federal. investi- . — 


es gations of watersheds and measures for run-off and water-flow retardation and ~ 


2". goil-erosion: ‘prevention on watersheds shall be under. the jurisdiction of and’ 


_.. shall be prosecuted by the Department of Agriculture under the direction of the. 





7 : ane Secretary of Agriculture, except. as otherwise: provided’ by. Act of Congress.” 


~The relationship of the. underscored portion to the balance of ths: 


o aS sentence i in ae it is located demonstrates conclusively t that the Por s. S 
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- 2 pose: o the Congres ess Was 6 ; estab lich ond differentiate between: ite ‘ 
‘relative roles of the War. Department and the Department of Agricul- ea 


a ture in water resource development. It -was to. distinguish | on the. 


one hand between activities on or closely related. to streams themselves; if 


oa which were by that provision denominated. “flood control” and placed ne 


oe under the jurisdiction of the War. Depar tment, and. offstream activities 
222° Such as investigations | of watersheds, measures for runoff, waterflow. a 
ae “retardation. and soil erosion. which were to. be under. the. jurisdiction 
of the Department of Agriculture. The section has no relationship 
”. to the activities of the Department of the Interior. That this is so is, 


ear believe, made even clearer by the fact that in section 9 of the same — Z 


a act, the Congress: authorized the Bureau of. Reclamation to undertake 7 
_ ° its portion of the multiple-purpose. Missouri River Basin development ce 
es which portion. includes flood control as one of the purposes to be served. 


- . Moreover, since: 1944 the Congress has appropriated. large sums for _ 
ae investigational work by the Bureau of Reclamation which has covered : 


ee potential projects providing flood control as well as other purposes, 


a fact of which the Congress has been: aware e annually i in. a the eppropa: | 


tion presentations. Fas : | 
It is worth noting, also, i in: considsrini the intention oe the Cones ess 


that the. annual appropriations. act. providing funds for Bureau of 
ee Reclamation investigations: state that such funds are available, “for 
- engineering and economic investigations of proposed. Federal reclama- 


» tion. projects. and studies of water cohservation and development oe 
: plans.” (For example, see Title II of the Public Works. Appropria- _ 


tion: Kot, 1958.) The phraseology here. used is much broader ,than . 
ae that. which’ would be employed were it the intent of. the. ‘Congress . 
to confine the Bureau of Reclamation to works.which do not include~ 
loos flood contr ol. In addition, and as above noted, the Pleasant Valley : 
7 _ development i is not, in any: event, a single-purpose flood control struc: 
-. ture. Funetionally it will serve the multiple purposes of flood control, | t 
pares power, navigation, and fish and wildlife. — es 
ee Finally, even if it might have been possible, in- 1944, to. ‘read eee tionl ee 
ee Sob the 1944. act as ousting: the Department. of the Interior from all oe 
a investigations touching. upon flood control, a reading I could not have’ : 


>: concurred in for reasons above stated, the fact: is that the statute has 
- not been go read either adtinistratively by the Interior Department 
a ee (or for that matter by the Corps of. Engineers) or by the Congress 
a in appropriating - funds and authorizing projects. That long-standing ae 
ae ‘construction: roust.. be regarded as controlling. ( Brown v. United 
States, 118 U. 8. 568 (1885) ; Logan v. Davis, 283 U. S. 613 (1914) oe 
. United. States v. Jackson, et al.; 280 U.S. 183 (1930) ; United States v... - 


ep OMaiga North Shore Railroad Co., 288 U. 8.1 (1882) ). bieic ariel oes 
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- Aprit a, 1958 


= “dis that constr action to bs Heated as penne ghee tis Bongrse os 3 

5 itself. has: concurred. In such construction through its legislative. and eo ree 

- “appropriative | processes. : goes 2 eee ot . : oS 

_. . For the foregoing reasons 51% am. satiated that the appropriation. of fe 
| funds to finance the completion. of the. Pleasant fer stmt neue ke 


: . is clearly authorized by existing law. : . ee 
: | ee Boe 3 F ‘Banners, 


"APPEAL oF * DUNCAN CONSTRUCTION COMPANY. 


ooy IBCA-O1 | Decided Aprit 2, 1968 


a ; Contracts: ‘Aipenli-Oontraets; Substantial Evidence | 


"Solicitor. : i. “ a ae is 


-s factual statement by a. contractor in-a notice of appeal i isa mere allegation : - . i Oe 
of what the contr actor ‘asserts to be the facts, and, if disputed by the Gov- - Pens ace 
= ernment, cannot be accepted as proof that. the. facts SO: asserted. are true. fe 


— : Contracts: Appeals—Contracts: Substantial Evidence. 


In an- “appeal attacking the: validity of a; finding. of. fact. or. decision bye 


te contracting officer, not. patently erroneous, it is incumbent upon a contractor : : - oa 
who advances a claim against, the | Government. that was ‘denied. by such 2 hee : 
|. finding: or decision to come forward with evidence showing error therein, 
~~ and in- -the. absence of ‘such evidence the Board: of. Contract Appeals cannot: ee as 
a -properly . overrule the decision of the ‘contracting. officer. In such. a case, ee ee te : 
ts - the: burden -of the. appeal is. upon ‘the. -eontractor’ s. shoulders; and. that ee : oe Beale 
burden. calls for evidence on the. contractor's side to show that the’ action -~:. 


cee taken by the. contracting officer was: erroneous, for the findings of a. con- . 


ay -tracting: officer are presumed to ‘be correct in ‘the absence of proof to ‘the: ee aa, 


pores contrary. 


"Contracts: Intiapiétation <Contranias ‘Specifications 


_ Where. a contract contains separate unit. bid prices for the paddle: and for’ ee es 
| Pa the compaction of backfill, and contains specifications which limit, puddling » a 

.- to, backfill that is composed of ‘silty material and require compaction:for. | 
oe - backfill that: is composed of sand or gravel, a provision in the contract i. 

"which! authorizes the’ contracting. officer: ‘to direct © that. unsuitable. founda- — - eee 
| tion material be removed. and replaced with ‘selected material and which» oo ts ae 


> =  gtates that. the puddling-or compaction of such refill material shall be ‘paid se 


for at. the: ‘unit. bid price for the puddling. or compaction. of backfill, ‘as the. — 


~-@age may bes. is to be interpreted. as. calling for the compaction, nce 3 oo 


| than | the > puddling, of refill material that i is oe of sand and i gravel 


ae ‘BOARD oF CONTRACT APPEALS 


This. is a timely appeal ‘by. the Duncan: Cgusteastion. ‘Cee ee 


= Mioios Lake, Washington, from a findings of fact and decision: ‘by. the. 


*. “contracting officer: dated: ‘September: 5, 1956, which denied its claim © - ee 
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are Saere “for: additional compensation arising, ott: oft its 4 perfdrmance: of ‘Cones 
ee ae tract No.. -14-06-116-5035. “The contract, ‘in ‘the original amount of «- 
ee $23, 926.50, was:dated J anuary 31; 1956; was on Standard. Form 23 ~~ 
(revised: March 1953); and incorporated. the General Provisions of-. 
ee Standard Form 234 (March 1953). The contract work covered: the e 
‘> “Siphon Alterations Lateral EL20M—East Low Canal Laterals, Block. _ 

< © 40, as described in Specifications No. 117C-351, Columbia. Basin: Pro- | 
ae ject, Washington... All work was completed and. ar de on n “May -_ 
45-1956, which. was within the contracttime. ce 


“No hearing was requested nor held. | 


eee ~The contractor’s claim in the total. amount of sec 0. 7 5 for additional a 
Pe ss excavation and compacting filter material is based on three items, 

o..8 * which were excepted from the contractor’s release on contract dated — 

ote a 28, a a item of the claim i 1s discussed ery below: oe - 


aie Bs -Chesie Ten. (@e. ae 
| Excavation o By open drain ditch newt to: dissipation ool, Sa 
1682 yds. @ $2 00= $336.40 claimed coe 


“te. ae to remove the ‘ground water ‘trom the site of the , didsibatot : - 


oo ‘and. stilling-pool structure ‘by gravity the contractor cut an open. _ 
“oso. - "temporary drain ditch between the upstream end.of the structure site 

3 ‘cat. Station 4.+-55 and a point approximately. 18 feet north in. the a 
“2... bottom of an existing open permanent drain ditch.par relling Lateral. . 4 
ee gt " ELQ0M. To drain properly the water. through ‘the temporary ditch, -. 
it -was necessary to deepen the existing open. ditch for a distance of a7 
ae. ‘approximately. 200 feet. downstream oe its ‘connection with the oe 

: ee temporary drain, | 3 te 


it appears from the: Contincting officer’ S fudinge: thet this. work . 


es : ” - -was undertaken by the contractor, without direction by the contract- 
ing officer or any of his representatives, for the purpose. of removing 


es the. ground. water at the structure site, which was the contractor’s 


2 yesponsibility. The contracting officer subsequently decided that the . 


| a temporary drain. ditch should be converted. to a permanent French-: a 


oe — type drain. in order to provide a positive. means for the escape of a 
ground’ water expected to accumulate around the dissipator: structure... 


— . He- accordingly ‘directed. the contractor to fill the: approximately - - 
se, eighteen. feet. of. newly- cut’ open. temporary drain ditch to a depth. — 
of approximately two feet with selected sand-gravel filter material 


oo : similar to and continuous with the materials placed. around the dis- a 
-... -sipator structure. The record indicates that the contractor was paid... 
BLS for the excavation of the temporary drain ditch, that is, for... 


2 es 5T.B cubic. yards. at the rate of $2 per cubic yard, under Bid Schedule = 
Pee. Tem! No. Ly » “Excavation for structures, and was ee se 26 for " placing. oe 


i ee APPEAL ¢ OF. DUNCAN. CONSTRUCTION N00. a 
SS es y ng , April 2, 1958 Se ‘ ees . : : eS i 





aay ee sacdeiereval filter ‘material: in the. temporary. diteh; “that! is, Fok ae : 


: : . 26.3 cubic yards : at the rate of 0.20¢ per cubic. yard under: Bid Schedule he 
od] Ttem: No. 2 , “Backfill about structures.’ ». In addition, 26.3 cubic yard ey 


ae miles. of. ‘overhaul; for hauling the select sand-gravel filter material, ~ 


2 a was paid. for: on. “Purchase. Order. No. 36, 789, the price of which | pie. 
cs not disclosed in the record before the Board; “ | rn bs 
~The contractor does not’ claim that the. contracting ‘officer: directed age 


aig it to provide. the temporary drain.ditch or deepen: the. existing open =. = 

~ ditch, but claims that 168.2 yards. (obviously: cubic yards) of material ae 
wag excavated and that, while the contractor, wanted to fill the tem-°... 
eas porary drain ditch in: ‘order to facilitate the placing of backfill around. ee ESS 


the dissipator structure, it was not permitted to do so by the contract- =. 
; ing officer. That, the conttactor claims, caused. a heavy cost. to: it for Lo Pe Bes 

_ which it should: be reimbursed.-on the basis of 168. 2 cubic ‘yards of ae 
excavation @ $2 per cubic yard or $336.40. : obs 
~The contracting’ officer dismissed the contractor's ‘claim: by. the’ ee 
‘following statement: “Any additional work performed by the con- 


_ tractor to dewater this area was for his convenience: and in rrgiares | 
- with the provisions of. Specifications subparagraph 30. (c).22 





The statements contained in the contractor’s. Notice of Appeal were 
“commented on by the Construction Engineer in a. memorandum dated. 
‘November 29, 1956, to. the Project Manager, who was the contracting. 

- officer. “After referring to the fact that the contractor had been paide 2: ec. 

for 57.5 cubic yards of excavation and 26.8 cubic yards of backfill, oe 


the Construction Engineer stated : 


HOR These’ quantities are supported by field ‘data and office computations. ae 
which are on file in. the Division Office.. There is no basis for the contractor's. 


“claim for’ 168. 2 ‘eubie yards of excavation from the temporary: connecting: < drain 


-diteh: since no such amount of material was moved. 


ie ae a : Aisposdt of the excavated material: ye 





~ He then. went on to explain that the 57.5 ‘cubic yards of excavation - a 
paid for did not include any work done by the contractor in. deepening: . 7 


the existing open. ditch with which the newly-conatricted drain ditch udoee 
connected. ae, autos 
B In the same siserioranden but ane on abe cost of backfilling ee 
os around the. dissipator, structure the. Construction Engineer stated: ae 


: ‘Utilizing the temporary’ drain. as a permanent. french drain did not. ‘mail 2 . 


a the contractor i in his operations. “Due to the terrain. and ground-water conditions, Le ea 


a 2 «30, Classification of. emoanation, ot * * (e). Payment. —Insofar as practicable, the. oe , : 


gs material: moved in excavation for. structures shall: be. used for backfill, otherwise. it shall >. a 
> be. wasted as: directed by the contracting officer... Payment for excavation for structures. ~~‘ 
will be made atthe unit price per-eubie yard bid therefor in the schedule. ‘The unit price oe 
/*s pid. in. the schedule for excavation. for structures. shall include the cost of all labor.and 3... 
2 ee materials for cofferdams and-other temporary. construction, of all pumping and ‘unwatering, Ceti 
ae of ali- other work. necessary to maintain the. excavations: in good order. during construction; oe a 


ves of removing such temporary ‘construction, ‘Where. readied and shall include. the: cost. of os 
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ee he was . obliged to work from. the: side of the structure ‘opposite the xing. 2 . 


a8 ‘open drain. . 


The Sonera tr nae not come “forth with any area to overcome - < 


: ? the findings of the contracting officer... In particular, it: has not. shown. : - : 


"that the excavation which forms the subject of Item (a) was ordered o 


: : by any authorized: agent of the Government, or that such excavation — - 
was in excess of the “work necessary to maintain the excavations in. 


- good. order during construction”. mentioned in subparagraph | 80 (ec) 
ee. os | of the specifications, or that. 168.2 - yards. of material was actually aaa 
excavated, or that the costs incurred by reason of. the contracting i‘ 

‘ officer’ S decision’ to convert: the ‘temporary - ditch into a permanent. sie 


| ~ French- -type drain exceeded the sums allowed on account of his decision. 
In fact the contractor has submitted no evidence at all. to the. Board. 


eae bearing on. this item of the claim. The Notice of Appeal. contains 


‘the only statement of record made by. the contractor concerning the 


| - erroneousness of the findings of fact.2’ That statement, standing ; 


alone, is a mere allegation of what the contractor asserts to be the. 


. : facts, and, being disputed by the Government, cannot’ be. sccopted as. 
a proof that, the facts so asserted. are trues - 


“In an appeal attacking the validity. of a deaiee a of facts or deeMion 
‘by a contracting officer, not patently erroneous, it. is incumbent upon 
a contractor who advances a Claim against the Government that was - 
denied. by. such. finding or decision to come forward with evidence. 
showing error therein, and in.the absence of such evidence this Board 
cannot properly overtuls the decision of the contracting officer.*. The : 
contractor here involved, having based. its appeal. merely on its uh- 


sworn written. allegations, apparently does not appreciate the fact that 
this Board must rely upon the evidence, whether of record, or by 
oe testimony, offered by the parties in support of their claims i inorder - 

to arrive at a decision.®.. The burden of this: appeal i is upon the con- ~ 


| tractor’s. shoulders, and that burden. calls. for evidence ‘on. the con- =: 
at ‘tractor’s side. to show. that the action. taken by the contracting. officer 


* ow ‘was erroneous; ; and it i is snot sufficient sabe for the contractor to ‘say. a 


ee ; “a«Pindings of fact on claim item (a). are erroneous : ‘because the dees ‘wanted: 3 to... 
' fill the ditch next to the dissipator so he could get. to the structure to backfill, same.. . The. - 


oS contracting officer would not allow’ this. because it would shut off the flow of water. from. | 7 


. ‘the french drain. This ditch excavated, by the contractor with 168.2 yds. of material was ~ - | 
--a ‘direct cost-to him at that time and another heayy cost when he wasn’t able to fill it 


“-. sto get back to the structure. Inasmuch as the contractor only had'to dewater the structure ne a 


3 : during: construction, payment should bé.made for permanent dewatering.” eae 


3 AAA: Construction Company, 64 I. D. 440 (1957); : Montgomery. Construction. ‘anbany: 


ob ASBCA ‘No. 2556. ee 23, 1956) ; ; BR. J. Couvitiion, ASBCA No. 1621. (September: . | 


ob, 1958). 


4 Gila: Conatruction Gaeee Ine., IBCA—46: (Decainber 20, 1955) : Doasrmils Brothers, 


ac = TBCA-10 (February: 11, 1955) ; ; A. H. Ratner ‘Chemical: ORs ASBCA ‘No. 414, 5. CCE par. 
ne 61113: (September 29,. 1950). . a 4 
: hae od. Sklar Mio: o., ASBCA No. 1671 (January 12, 1954). 


~~ 
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gh fhe oe was snot proper, fox such a pon anion Shoal be supported by oe 
proof giving some explanation of just why it was an error: Inthe =~ 
rere absence of such proof the Board must accept the record, together with oe 
canny. testimony submitted by the Government, as being correct, unless 
it, on its face, shows. error or that it is unbelievable.’ - “While. the: 0s 
ae ‘record. pertaining to this item of the claim stems from oral under-. ©)” 
a2 standings on both sides, and;.as ‘such, is not of any great value tothe > 
+ Board ‘in reaching its: decision, the findings of the contracting | officer | ot dion 
- must be presumed to be correct in the: absence of proof to the contrary.” 9.2: 
While it appears ‘to ‘the Board that a change in the. drawings and. s3c 
. specifications, within the meaning of Clause 3 of the General. ‘Proview 2 28, 
_ sions .of the contract, was made when the contractor was directed'to. 


fill in the temporary drain ditch with two feet of selected sand-gravel : | 


_ filter material, it is not necessary to decide that point, since, ‘irrespéc: eee 
cet tive of whether this direction amounted toa change, the. contracting - Ss . 
ae officer’ s findings of fact and decision i in respect to this item of. the:claim 
must be: affirmed. because of the contractor’ Ss. failure to submit any, evi-. ee 
- dence to fo support: its élaim.. shes ) ee 


¢ lie I oe . b \- 


| a Coating ler» material under Pipeline, 394 3 Cu. co @ $0. s030= ae 


“8 97. I 6 claimed. 


eo “Dorne: construction fa was ‘found that the baad eters in n this eee 
wo Socom. of the. concrete pipe trench: were not: suitable. fora foundation a 

_. ..for the pipe. The contractor was directed. to remove the’ unsuitable. ee 
 mnaterials-and refill with selected. sand-gravel material to a depth of sore 
two feet, ‘pursuant to subparagraph 84 (a). of the specifications.’ Se ee 
ae The contracting officer found that the contractor was directed to res oe 
-. movethe unsuitable material in the bottom of the concrete pipe ‘trench, “0. oe 
ae and to refill it with selected material, and. to consolidate the backfill by oe ee 
fetes puddling methods; that. puddling was considered the most suitable and eee 
_ - economic type of consolidation since the trench was discharging ground: eres 
“si water: and the select backfill was a sand-gravel material; that the =~ 
~~ select. backfill was placed by direct dumping: from trucks, was not ee 

| ioluaed saturated with water: and no. 1 Spading, prodding. or. other re 


pe “CID. 


eee + Central Wrecking Corporation, os, 1 ‘Dd, 145 (195%) 5 ; a a. MoKtnnon, | 62 | I: D. “164 Bio 
7 (1955). i . 


8 54, Bacavation, ‘back fll, and compacting. or - puddting: backfill 4 in  concrete-pine. trench. ee 
. “(ay * * * Provided, That, if the material in the bottom of the trench is’ not suitable, 7 ee 
“ag. determined by the. contracting officer, for a foundation for the pipe, the unsuitable - Bes oe 
2 material shall be removed to a. depth as directed. “The material removed below the bottom OOS Re Os 
ls: of the pipe shall be replaced with selected ‘tmaterial compacted. in-an approved manner.~- . Poe oe 
ek kk Payment for required compaction or puddling will be made at ‘the applicable.” ae 
So anit price - -bid in the schedule for. compacting backfill: in concrete Dine. trench ‘Or. ae Wear 
ie puddling backfill in neeonerete: Divert trench. Pe ME os os St 8 





see 


a ee ee DECISIONS “OF THE DEPARTMENT OF: THE INTURIOR (65, cS cs 





poe . coe of agitition 3 was s employed; that this repiliod | in an s auiponeaky 2 es : - : 
og "consolidated: backfill which was rejected as not meeting the specifica--.. 
le 5 tion requirements for puddled backfill set out in subparagraph 34 (dy - ‘ ie 
2S that: the contractor was told that the backfill must be replaced or re- 
>. worked to’ meet the specification requirements for puddled backfill; -. 
and that proper consolidation ‘was achieved by vibrating until: oti. moins 
- >. golidation was comparable. to that which would have resulted from = 
els ~~ thorough: puddling. The work was then accepted. and paid for under ~ 
"Bid Schedule Item No. 6, “Puddling backfill in concrete-pipe trench,” | 
Eee at the unit price of $1. 50 per cubic yard for 394. 3 cubic yards, or a total ae 
P Sage ook $591.45. Pa, Pe 
as “The contractor eoutenis that it placed the selected meitetial In. » thie os 
Lae ° ditch as it was told it could; that the material was dumped in piles 
=,’ from 6 feet to 10 feet apart in running water and then shoveled by 
/... hand into the pools of. water that immediately appeared, between the =~ 
oe “piles; that the more it, was rammed and rodded the more: mushy the ee oe 
UN “© Inaterial became; and that the contractor was then advised that a. =. | 
“o" vibrator would. probably be necessary to consolidate the material, = 
_ + Since there was no item in the Bid Schedule for consolidating gravelly. 
material, as. ‘such, and since only silty material was specified for pud- 
dling in subparagraph. 84 (d)° of the specifications, the. contractor Ces 
ae argues that payment should have been made under Bid Schedule Item. *- 
sie No.5, “Compacting backfill in- concrete-pipe trench,” at the unit, price al See 
oe of $9, 00 per. cubic yard for 394.3 cubic yards, or.a total of $788.60, thus - coe 
| sd leering. a difference of $197.15 between the amount anes and the Te cea 
Se ~The record contains a, memor andum from the contrasting’ officer & ear) 
eee “fis Department Counsel, dated January 7, 1957, which states that the = 
e | vibration. of the selected material was required by Government per- - 
- sonnel, but: that the vibration was necessary only because the puddling = 
ee had. been. done ina manner that ‘did not conform to the specifications. a a 
aoe ~The quantity; 394.3 cu: -yds., of selected backfill material involved is. 3. 
ee HOES in dispute. The only matter in dispute is the Bid Schedule Ttem.-° 20s. 
wood “. under which payment for the consolidation of this mater ial wasmade.. __ hee 
ie ~The contracting - officer determined that it.should be paid for: under — ean a 
Bid Schedule Item No: 6, “Puddling backfill i in concrete-pipe trench. oe 
cane at the unit, bid price. of 1. 50. per. cu. yd. The contractor contends that ae 


eee ee 9 “34, ‘Bacavation, pack/ill, and contpacting or: puddling backfill in nonerete: -pipé trench. ite : 
ee er “(dy Puddling. backfill: in concrete-pipe trench If only fine silty soils are available 
ee he ~: For backfilling the pipe trench the: requirements. specified for compacting of backfill are wi 4 us 
eee oe changed to puddling of backfill: Provided, That the slope of the trench is 8 such. that pudding ne aa 
Safe eae tee is practicable and is directed by the contracting-officer.. te BF ee 
et ~- “The material used for puddling baskfill shall be silty material Sppeorel by. the: con- ae Bre Ae ae 
ae ic tracting officer. . The material shall contain no stones larger than 3 inches in diameter and. Re te ree: 
oe co, Shall. be obtained’ from required. excavation or ‘approved . borrow pe The: cornet Teen ae ee 
Sa, ae shall furnish the water peauiiel for puddling.” , —— ers ae 






oe 1801: oe APPEAL, OF. DUNCAN. “CONSTRUCTION co. ee aS 
oe. eee should ines Hees: staid, amar Bid Schedule: Ttein No. 5, “Come . is 
2 ae _ -pacting backfill in. concrete- “pipe. trench,’ 2 ab. the unit. bid Price: of $2. 00 : 
r - per cu. yd. | oe 
7 Paragraph 34 of the: apeciticstions eee two methods tor back- Coe 
filling” in’ a -concrete- “pipe, trench. - Subparagraph (d) *.. covers: ‘the. - me 
’ puddling method, which is limited to silty material by the. following. a 
.. sentence of the specifications : “The material used for. puddling back: 9 
—* "fill shall be silty material approved. by the contracting: officer”. Ftaties © a 

7 supplied}. Subparagraph (c) covers the compacting method, which = 2: 

_° is.further. spelled out in. Paragraph. 35- of the specifications. ‘Sub: 

i ‘paragraph (c)# of the latter paragraph covers the compacting of 
-.. ¢eohesionless free-draining . materials such. as sands’ and: gravels, and. we While 
oe “provides that compaction of the materials may! be performed by. various ear aree 
ee means, including vibrators. <.° | i coe ae 
_Sand-gravel was the. very- cnatsrial ithe: contractor was. 5 reauived: to" ae 
ee place j in, the conerete-pipe. trench. To be. sure it. was not originally ~ 
~~ placed. and distributed in the trench: ‘as. specified, but: the contractor : 
“did ultimately consolidate it to. a suitable condition.and it was accepted oe 
by the contracting officer. While the contractor has not ‘come forth 32 
with any. evidence. to. support, its - ‘position in. respect. to. this. item-of 9 
the. claim, it is the. Board’s opinion. that such evidence was- ‘not ee 
_ necessary because the ‘specifications. are clear. as to what should. have oS . 
“been. required ' and the Bid Schedule is clear. as. to the item under which’ °°. 
oC payment should have been made, depending « on the material involved. 1B ae 
2 Les The position of the Government with respect tothe meaning of the. a 
cote = apgeteatting appears to be. ‘that: the. ok eas Sf: f subparagraph ee 











' * a agig, | " Becasation, backs, and compete or. r pudding Back sitt in coniorete-pina trensh, Yea ee 
Mey Compacting backfill in concrete-pipe trench.— Backfill: material about the concrete: °°)": 
hace pipe shall. be. compacted to a. height of % of the outside. diameter above the bottom: of | teseetisee 
oo. the pipe: Backfill:to’be compacted shall’ be placed,. moistened, and compacted in accordance’ 
ae eh with the: requirements of: Paragraph Bd. Conipacting Shall be. performed concurrently . ON 
mai "both: ‘sides. of. the pipe... The ‘Tmateriai used for. backfill to be compacted shail -be” approved . c 
_ selected material containing ‘no stones’ more than 3 inches in diameter, obtained from ~ ae 
7 required - excavation or from: borrow Pits. To prevent. unequal’ ‘loading’ and- displacement waa 
of the pipe: the backfill ' shath be ‘placed ‘and compacted in: Aayers el aig agen the. 
same top elevation on each side of the barrel. a , 
12. (35. .Compacting. earth materials. po ; Eee ae 
. ‘"(e) ‘Compacting eohesionless free-draining materials. —Where compacting: ‘of Sahieatons - 
-less frée: -draining: materials, ‘Such as sands. and “gravels, is required, the materials. shall: °°... 
. be deposited in horizontal layers and. compacted to the relative density specified below...) J 
“The thickness of the horizontal layers ‘after. compaction shall not be more than 6 inches 
Ole are compaction is performed by. tampers: or. rollers, not more than.12. inches if: compaction Sa iia: hy 
cee is. performed by treads ‘of crawler-type: tractors, Surface vibrators, . or similar’ ‘equipment, ee Se 
os» and. not mare ‘than the: penetrating depth of nue vibrator if competion: is: performed by. eee ee 
“s internal vibrators. Fea e Ge 
| “The relative. density. of: the. ‘conipacted material shall be not ‘less: ‘than. 10 pereent: as: BO hs 
: ‘determined. by. the standard Bureau of Phecama lon: relative density tests. for cohesionless owe 
. -free-draining soils. ne ee a Ye ee 
ego #8 Seo > Note 4, supra. ne meee aie 
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Sat Men a4 (a) na eoufnies its: use of the puddling method ne silty iwliterial Poe 
ae applicable only to “backfill” ; that refill material placed in the bottom. 
"= = of a pipe trench to. replace unisuitable material is not “backfill”; and 
oy that the. contracting officer was, therefore, free to deviate from sub- ~~ 
ee “paragraph 34 (d).i In determining the inathed to be used i nm consolidat- ae a 
: _ ing refill ‘material placed pursuant to. ‘subparagraph B84 (a). The. ae 
. Jast-mentioned:. subparagr aph states, however, | that payment for. = 2-3 

= SS “required compaction or puddling” ‘of refill material is to be made oe) 


Pi at the unit bid price for the compaction or puddling, as the case may a 


“be, of the “backfill” in the pipe trench.'* - Application of subpara- - ee 
a graph - 84 (a) thus ‘necessitates: resort to— subparagraph - 34 (d),- — 

ae? ands likewise subparagraph 84° (c), because these are. the provi- i 2 
; ~~ sions: of the. contract which define what. it is’ that. is to- be paid — 


’ ae. for as puddling and what it is that is to be paid | for as compaction. x 
> Indeed, this. relationship, of the provisions in ‘question. was recognized 
- by the’ ‘contracting officer since, as has been stated, he found that the ~~ 


- initial placement. of the refill material was ‘rejected - because such — 


os placement: did ‘not meet, the ‘requirements of ‘subparagraph . 34 (a). - 


“The Board thinks it is ‘clear that: subparagraph. 34 (a) must. be readin - 


- the’ light: of ‘the other provisions of the. contract that deal with the 7 
- consolidation of earth materials, particularly subparagraphs 84 (c) 


and 84 (d), and that, when so read, it calls for the compaction, rather” 


~~ than the puddling, of sand-gravel material used to replace unsuitable. 


| ‘material at the bottom of a pipe trench. | “In view of what appears to 


“be the clear interit of the specifications i in this particular, It is most 


7 2 difficult for thé Board to. understand the logic used by the contracting | 
officer ini applying the “puddling” rather than the “compacting” unit 


bid. price in. making payment for the consolidation of the selected 


= _sand-gravel material. ‘The Board finds. that the: contracting officer’s 


ee findings of fact and decision on this item of the claim are patently: ae 


erroneous. and therefore the Board i is. required to overrule them. %...The: «. 
eas contr actor is thereforé entitled to payment at. the unit price. of $0. 005°. 
Sc. + rather’ than $1.50 per cu. _yd., for the 394.3 cu. yds. of backfill involved | en 
Roe eee = an | additional ale 15 on this item of the claim. can ee - 


Claim. Item No. (e) 


oe ce | Cimpating flier ‘material around: Aisspaton pool 848 vis @ ne as 


~ $4.00- $337. 20. 





“Prior: to piles start of structure backfill the petation: was eed Re a 


ee ne to place en) backfill around os wall, of the — and“. a 4 


= “1a See Note 8, supra. a - 


: ae = See Note 4, supra. or ee ee ee a, : | , 2 oe eee P a : Boge aes 
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: os os atiliine- pool et strrictund to certain prescribed lines and era nades to provide ~ 


is for free discharge of ground’ water... 


The Contracting Officer found. “that: the onan was deed 


= “before: placing this. backfill material, that: its ‘compaction. was neither” 


- necessary. nor desirable: and that no ‘payment would be made therefor; 5. 


that the contractor: nevertheless insisted on compacting the backfill: 
s ves ; that during the placing operation it made a token. compaction: effort, 
es. by running an AC-5 crawler tractor over the material. several. times, _ 
which was. not in accordance. with: the specification requirements for 


| compacted backfill; and: that: no. protest. or request for written. instruc- 
_. tions was addressed to.any: Government. sperenming: as: s provided: for 


— - : under paragraph 9 of the specifications... 


- "The‘contractor claims that the backfill: y was “igs in ree ee 7 
| subparagraph 35 (c)? 6 of the specifications, and that it did protest.7 

This item of the contractor’ S. co like Item: (a), i is not pie 
: by any evidence. | : 

_ Subpatagraph-33 (b) of the spsciticationis: nied for: the :com- 
paction, to certain lines and slopes, of the backfill about the dissipator 
structure “unless otherwise shown on the drawings or directed” [ italics. 
supplied]. ‘The direction to delete compaction, which the contractor 
" .concedes.it received, appears to have been based on this provision. If: 
so, the contractor’s action in attempting to compact the backfill was: 
a breach of its own contractual obligations, for cata no. payment.” 


a would be-due it under the contract. 


Even if this were not the case, the contractor has not proved: any” 
-. facts which would entitle it to compensation for the alleged compaction — 
~ of the backfill. .The only statement made by the contractor regarding — 
. the. incorrectness of the contracting officer’s: decision is contained in 
the Notice of Appeal.*® There is no evidence that the backfill was _ 
compacted i In a.manner and to-a degree that met the density and other 
requirements of subparagraph 35 (c), and no evidence of any fact that 


conceivably might justify the contractor’ 5 failure to comply, with the | - eee 


. ' direction to delete compaction. — 
. As stated under item (a) the mere vaesertion of an: aliggation cannot - 
nee - be accepted | as proof of the correctness of the allegation,” and when 


: : : 8 —— officer’ 8 findings < of fact a. are attacked ¢ on. mappeall t the burden 


st ae : te See Note 12, gupra. 


Ww “Findings of fact on clatm: item (ey are. erroneous ‘pecause ‘the coneqelar. did drat 


_~ .. this material according to the specifications, Paragraph 35, sub-paragraph o (if compaction. 

- is' performed. by. treads of crawler-type tractor)... _He also did protest when: he was ‘directed 
_» to delete this item as. you have admitted in Paragraph. 18 in findings of fact and then - 
oak " eontradicted in the next. paragraph (No. 14).. The contracting officer, ae not’ make. any 
a - changes in. accordance with ead ae 8 of the General Provisions: Le x Res 


Ww Tbid.. ‘ 
os 1 ‘See: Note 3, eupra. 
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Sot showing that an error. was a mate rete ina ‘case. de ‘as: withis, oe a 
“the contractor.” Since the contractor. has. not produced any evidence. 
~~ to'show that the substance of its claim is meritorious, the Board ‘must: eo 
- affirm the contracting officer’ ‘s findings. of fact and decision on Item. (ays oor ee 
a based of whether. there | was a 2 complianes with | the protest ene. 
oe [Dry aon: aa PS ae 7 | eo 





“Conclusion 





ee "Therefore, picibank to the authority dslegataa _ she Board of Con. aie 
oe. “trad Appeals by the Secretary of the Interior (sec. oA, Order No. 2509, 
2 oe as amended; 19 F. R. 9428), the findings. of. fact, and decision by. the | oo 
oo ~ contracting officer: dated September 5, (1956, are affirmed. as to secre oo 
ae Aa)a and: (c) and reversed as s to item: (b). i ee | Se 


- Aiersror o. Anza Alternate M amber er 








Wee concur: ae | 
| Trxeopore H. Haas, Chairman. ot ey ee Bs ae 
- Hoxeoer J. i. Suacoams, Member. 2 es pers ae ae 2 








Y cnc: . 0'See Note 4, ‘aupra. eae re 2 Soe ei teed ne eee ee gee 
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| Mining Claims: ‘Lands “Subject to—Mining ‘Claims: ‘Withdrawn ‘Lands ae wake 


Withdrawals and Reservations: Power. Sites. 


: “Prior to passage of the act of August 11, 1955, lands sahencedt in’an. existing’ ae ae 
| By - power-site ‘withdrawal: were. not open to -mining location, .and. a mining: os 


Claim located subsequent to.a withdrawal of the land for power-site purposes, os oes 


APPEAL FROM THE BUREAU. OF. ‘LAND MANAGEMENT 


se Mines, ‘ine, has appealed to the Secretary of the Tntarior. ten” a cee 


2 - ns so) but. prior: to passage of the act, is null and: void where the land- embraced’ in i B weg 
me? Lees oe the claim: had: not been restored to entry under section aia of ‘the: e-Federdfi. Ree 
eta (fees Act. at the time of location. ae Ce ee ar 


a decision of the ‘Director, Bureau of Land Management, dated’ July) 


ie re a *Not in, ‘chronological order. a é seas Ege i el 
eA ee eS a ca OLDNo ea 


7 oe 


“os 81, 1957, which affirmed the decision of the manager of the Boiss, =. . 
oS “Tdaho, land office, dated March 9, 1956, declaring’ null and void ei ee 
. lode mining. claims designated as Castle Nos. 1 to 6, inclusive, Nos. a oo 
and. 10, and. Placer King Nos. 5, 6, 7,9, and 10.. a ae ee 
eg hie decision the Director. ‘stated that ‘the mining ‘daima auvolve! ees 
"were located at various dates in 1947, 1948, and 1949 on land described. 
ead by metes and bounds in sec. 3, T. AT N.,.R. aR, , Boise, Meridian, Idaho; to 
- that location notices were recorded i in the office of the county recorder 
of Shoshone. County, Idaho; that on February 27, 1956, the appellant’ -.- 
> filed photostatic copies of. the location notices: and. of the proofs: Oba 
a labor i in the Boise land office of the Bureau under the” provisions Of 
4 ~ section 4. of the act of August : 11, 1955 (80 U.S. ‘GC. 1952 ed., Supp. WV 
So gee. 623) 5 ‘that the land on ‘which the locations were ‘made: had’ ‘been ae 
ones ~ reserved from. entry, location, or other disposal. under™ section DE Of en EE 
_ the Federal: Power Act (16°U. S:'C., 1952 ed., sec. 818) -on J uly: 10,00 
SL 1998s that. the manager declared the: claims null’ and void on ‘the: coe 
os grounds. Z . that. mining | claims located’ on land after ‘the land. has: eo 
>. been. withdrawn for power. purposes and prior to-the effective. date of Pr 
oe _ thes act.of August 11, 1955, supra, are invalid, and (2). that suchinvalid: = 
poe ening Seale are not t subj ect to the provisions of the; act of August : 11, oo 
oo  TO5B.., ens 
ee lt appears from: the pocond that there j is no diene. as sto, Ary ‘thals © Adee 
2 the case, i: e., that the locations were made in 1947, 1948, and 1949) ee 
~~ at:a time when: ‘the. land on which the locations were made: had been Se ee 
— withdrawn from location. Instead, the appellant. contends. that. the nat 
os Dineetor misconstrued the ‘provisions of the act of August 11, 1955, Ce ee 
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oe. 2 = a ar the locations ae on ithe land iat after the withdraval ba i " 
“prior to passage of the act do come within the. Prono: of the ae oa 


eas and were validated by the act. ee 

-. The appellant’s contention is that section 4 of the 1955 act, provides -) S 
oe ae that all unpatented mining claims shall be filed for record with United: « 

.. States district land office “within oné- year after the effective date of =~ 


—- this act [August 11, 1955], as to any or all locations heretofore made” | 


okt and a. statement as ta the assessment work done or improvements made | 
owe 2 ‘during the previous assessment year, and. that it has done this; that. a 
as section 4 provides that “locations heretofore made” come thin the 


: ” Sacty and: section 5 (30 U.S. C., 1952 ed., Supp. IV, sec. 624) excludes : 2 


| Q oe all locations made prior to the date of withdrawal or reservation from. _ 
_... the provisions of the act, the Bureau was in error in. holding: ‘that 
_ * elaims located subsequent to a withdrawal or reservation but. prior: , 


a to the date of the act, did not come under the provisions of the act; - oa 


oe that all power-site withdrawals or reservations are made subject to. m 


4g existing. mineral. rights, so section 4,.in using the language “locations: soa 


: : heretofore made,” could only have. reference to locations made subse- _ 
-- quent to a withdrawal or reservation, but prior to the date of the act;. 


re and, finally, that the Bureau was in error in. referring to the intent = = 


ca is of. Congress : as the statute i is not ambiguous, uncertain or unintelligible 4 


“-~ and sections 4 and 5 are plain, clear and concise, and the ema ase 


_. . intent is entirely immaterial. 


‘The arguments advanced in this appeal to the. Secretary are: fdeuitical: 7 


a 6 those presented before the Director. Ihave. carefully examined the 
~ decision of the Director and I conclude that the answers given to these = 


same arguments by the Director are correct and fully answer the = a, 


: oF | appellant’s contentions. a 
It need only be added that. section 2. > of the act of August uu, 1958 Pie: 


oe mc) U. S. C., 1952 ed. Supp. IV, sec. 621), provides 1 in part : as follows: ayes 


See. 2, All. public lands belonging to the United States her etofore,. now or nee | ys 


en ; - after withdrawn or reserved for power development or power sites shall be open a a 
Lae 46 entry for Jocation and patent of mining claims and for mining, ‘development, ae 


“ _beneficiation, removal, and utilization. of the. mineral resources of such. lands a 


eras under applicable Federal statutes: * * *. 


~~ . . This section. operates’ to open. lands in power. sites to imining igcieen | le on 
ee only prospectively, i i.'e., from the effective date of the. act. It does~ a 
not purport to open. power sites retroactively to mining | location before a ae 


cigs fe the effective date of the act. : a) 
ooo. The purpose of the act is pethane best explained i in the oe ope a 
are the Department to the Chairman, Senate Committee on Interior. and > 


pao - Insular Affairs, dated July 18, 1955, on the bill, H.-R. 100, [84th Gong, gree 


oe ee Ist sess. ] which: was subsequently cnacted: as the act of August i, 1955. 
Caen ook Inth this report, it was stated : ie ge Pen eahe, ee 


fy cae 


oe tion for power- -site purposes of the lands entered. 
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oo vat oo March 28, 1958: 


“This pi would. open lands withdrawn. or. cegervad: ten. power -develagment = res 


a. ‘power. sites to entry. for location and patent of. mining. claims. Use of the land es 

- for: power development and other purposes: would be protected by various specific. 
provisions which reserve power rights to the United States, relieve the United ge 
- States of liability for. damage to ‘mining. property because of the, Jater use of °°" 
- the: lands for power: development, limit the use of the. surface of an ‘unpatented ee a 


: mining claim to mining | purposes: only, and’ require the filing. for recordation : 


in the United: States district land office of: mining claims. located under the bill ee | 


cs and of annual assessinent work statements. 


‘The purpose of the bill is, apparently, to remove the prohibition, which ‘at pe 

- present . exists, against. ‘mining locations under the general . mining laws (30 ee 
Th S..C., see. 21 et. seq: ) where the lands involved are mitectce a bys a. power pie ee ae 
withdrawal or reservation. ** * — 


Under existing law, lands withdrawn ¢ or. iReneevad: ‘for power ‘development. or: | 
power sites may be restored to entry and location under the mining laws when-: . 


-. ever their value for power pur poses would not be injured or destroyed as a: result — so ie : 
of such restoration (sec. 24 of the act of June 10, 1920, as amended, 16.U.S.C, 000) 
~ sec: 818), and, under*existing procedure, the Federal Power Commission, as’ well». ae 


: . as this Department, considers each proposed restoration individually ‘on its: awn 


merits. - ‘Phe bill would: eliminate the necessity.-for individual consideration, ae ao oe 


the facts warranting restoration. in each particular case. 


_ Senate Report No. 1150 [84th Cong., 1st eel ae the aa i - 
statement of the. Purposes: of the need 7 act reas the oe oe < ee 


guage: [. 


sone, Be, t Section. 2 operates to open: to entry under Federal mining laws publie bo oe 
ak lands. loresently withdrawn. or reserved for power development. or power sites; 
- public lands so withdrawn and reserved in the future would ‘be: ‘subject: also. to a 
buys oe under the conditions provided for in the act. i aoe 


In: reference to the language i in section 4 of the act. upon whic ‘hs : 
appellant, bases its contention that mining élaims located in ‘power-site : 


| a withdrawals before the. date of the act are covered. by: the: act,, ae 
- Senate. Teport as. was + stated in. | the Director’s decision—reads as oo 
wee ee ee ; ot en ee a ae 


Section 4 ‘establishes: Recontine ‘and: ‘assessment ‘reporting requireme aise for ae es 


_ unpatented mining claim locations made prior to the effective date of ‘this act oe . 


oo amd recording. and assessment, reporting requirements. for locations which bene: : me ee 
aa be made after the date ofthe act. an , eo aeons Ld fae ae oes 


In adopting the following language— -. 4 Poe . a. ace 


‘The owner of any ‘unpatented. mining eelatia. located ou. Tana: described | 
in section 2 ae as to any. or all locations: heretofore made—_ ee te 


- it should. be. understood that. this language refers to claims based. ‘on ‘valid entity: sa es ee 
~ for example, ‘where a locator has made entry prior to. the withdrawal < or Toe ere 


oa 


“In. short, ‘the language of H. R. 100 as reported by the committee ‘does a 


- - walidate. locations’ or: claims : based on entry after public: lands have been with- > bees 


e215 drawn or reserved. for: power development and prior. to restor Gvion. | [Italies sup-~ San 
os niet ‘U. 8. Cong. and Adm. Neve: Vol. 2 P. O08 Is rane ee 





ne 
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The legislative history of. ‘ie’ ae farther shane that ier: was no 


ae © Gisonséion of any intention that. the bill should validate - any: mining 
ee claims: made subsequent. to a withdrawal of the lands involved and 
ee Prior to. passage oftheact. 


“Under. the cir ‘cumstancés, it i is abundantly clear that the. ae de not 


| tS ee cover the appellants. claims, and that those claims are null and void: 


- Therefore, pursuant to the authority delegated to the Solicitor by 


- : Che Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 _ 
ee COR, R. 6794), the decision - the Director, 3 Bureau of Land Mange ‘ i 
eee ment, is affirmed. 7 . 


Epmunp. T. Frrrz, 
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a Spasing Leases: Preference Right Applicants 


In order to. be entitled toa preference right to a grazing ice ander seétion. 
5B. of the Taylor Grazing Act,. one need not be engaged in’ the livestock — 
Par A business or dérive his principal source of income from raising livestock. | 
| = » However, whether. -one is primarily or exclusively engaged. in -the: livestock’ 
_.. business. is: a factor which can be considered in making an award: of leases: : : : 
ea «between two preference-right applicants. sa ret we Aa 


ee ‘Grazing Leases : Preference Right Applicants: . 


mas a ; A preference-right applicant. for’ a lease under. section 15 of the Taylor Grae co 
ee ing “Act must show. that he needs the public land. applied. for to enable. him ee 


“ a to make proper use of his‘contiguous land ; ‘thus where an applicant: owns | 
7 — Jand contiguous. to public. land applied for and uses. ‘both for: ‘Summer grazing; 
a he cannot claim a preference right on the ground that he needs the public 


.. Jand to complement his operations on winter lands which are also owned _ oe 


Se by him but which aré not contiguous to the public land.” 


Grain | Leases? Preference: ‘Right, Applicants —Grazing Leases: + App 


-tionment of Land | oe | ia, 
Where two. contending preference-right applivaiits have ‘not: showin’ ‘that ¢ they | 


need: ‘the. public: land applied ‘for-in order: to enable them: to :make: “proper nan 
“use of. ‘their: contiguous: lands; an “award: is to- be. made between: ‘them. : as es ore 


though they were not: pr eference-right. applicants. 


a o Grazing Leases: Preference ‘Right Applicants —Grazng Leases: £ portion: ee 


ment of Land 


as. between contending applicants: for section 15 leases. ete. own i coddsnous” ‘ : os 
~ Jands, : an award -must. be. made to the: one. who has greater: need of the — 


a : Public land to permit proper: use of his’ contiguous . land. If only. one ‘of 
/.. the applicants owns. adjoining land, an award. must be made to him if-he | 
pe: “needs the public, land for putes use of his ‘contiguous Jand even ‘though 





oad 
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ora another appifennd may ‘have a greater: ‘need for the public: lana “If none - oe 
pe ot 20E the. contending applicants owns coitiguous: land, ‘an award is to ‘be: made Paes ae 
~*~ between them on thé basis. of ‘such: factors: as their’ need. for’ the land and i ; a _ 


| "proper range management practices. 


| Grazing Leases: ‘Preference Right. Applicants 


- Where the case files contain insufficient: factual “information ‘upon: which ‘to a — 
- Inake an ‘award. of public. ‘land, between. two contending. preference-right ae 2 ae 
- applicants, the case will. be remanded. to the Bureau of Land Management S Sere er 


- ie ee a cau ther investigation. | 


APPEAL FROM. THE BUREAU oF “LAND MANAGEMENT 


 Wiidieiee Land and Cattle Company. and Albert Winchester ie eee 3 


nek (a - apposed to’ the Secretary | of the Interior from a decision ‘of the Act- te : 


: Ing ‘Director, Bureau of Land ‘Management, ‘dated, August | pap 1957, 
which affirmed the decision of the district. range manager, ‘Lander, — 


Wyoming, dated February. 27,1957, which rejected. the company’s 


application for the renewal of its grazing lease Cheyenne 060049, 


- issued. under section. 15 of the Taylor Grazing Act, as: amended: ( 43 


U. BS: C., 1952 ed., sec. 815m), insofar as the NYSE, sec. 4, T. 42°. os 
ioe 10 W. 6th P.M, , Wyoming, is concerned.and, awarded that. 


: land to. Dale: ‘Wedge pursuant to his application, Cheyenne 067046, ss ; 


_ filed August 14, 1956, for 440 acres of lard. - 

; “In his. decision the range manager: pointed out. that the apuellaite st 

eos and Wedge had been unable to. reach any agreement : as toa division. Of fh ens 
ie the lands involved i in their. conflicting applications; ‘that both parties. ote de | 





-. are owners of contiguous | lands and are therefore preference-right ap- - 


plicants (48 CFR 160.3. (a))3 that the Secretary has held that'if both . ce 
applicants have equal preference rights the Bureau of Land Manage- ce 
~ ment must render a decision on the basis: of the land use. pattern, the a 


| _ equities of the applicants, the: comparative ability of the applicants 7 


to utilize the: range. under proper range management. practices, the : oo 


: ~ amount. of. Federal’ range that is necessary to ‘permit: proper use. of 


ae a the preference- -right applicants’ pase land and any other. factors which: ae 


are pertinent to the purposes of the Taylor Grazing Act; that the base. ie es 


lands. of both. applicants are situated and. watered in a manner: that’ ee oa, 
--/. both can effectively. utilize the range ' under | proper range management. ~ ee . 
a practice; and that the contignons base Jands of both . are: ee 


° suitable only. for | summer grazing. . 
The range manager then stated : 


_Winchesters have at. a lower elevation. an. y ekxionstve: hay tanch ee > the ve chitiaearn ee 


23 : are ‘wintered while Wedge buys stock in the. Spring,. summers them on base lands Eee 
| along with the public, domain and sells in the fall. In an operation such as + the, as, mee 


. xe BAL All of the 440 dieres. were incladed in the: Cascais anaes ad aul. but. the sw sey = o ae E 


a | see, @ were included 1 in the renewal en by the range manager. 
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ee ee of Mr. Wedge’ s an siiplicauee, need could never Y be eoutined ‘or limited, while Be 3 2 a 


ae =: a year-round operation. is either limited. ‘by its: summer or winter- feed. or forage se 

aa supplies, in this manner the deficiencies are the need for Federal Range to permit. ae 

enw. ~ proper use of the base land. Mr. Wedge. has. ‘plans for improvements whereby. an 

hay production would. be possible and facilitate. a year-round operation. a <o 

Sa , Even with some hay production Mr. Wedge. will no doubt. remain deficient in Ye 
i winter forage 3 in comparison: to summer supplies. | : = 


ee The range manager thereupon rejected Wedge’ S application foi 360 Ba ee 
a acres. and.allowed it for the 80 acres involved in this-appeal.. ee 
~s In their appeal to the Director the appellants: specified numerous. 
—. \ -ertors in the manager "s. oe the n more prapertant of which are ag 
aa follows : an eee or 3 : is ee ee 


AL That ies decision’ hinders: the stabilization of ‘the livestock ‘industry ee 
i ~ dependent upon the publie range and encourages speculative use of the range. — 


gO ame: ‘That Wedge is. not. engaged - in the livestock. business ; that he does not ; 2 : = 
‘depend on his: livestock” ‘operation as bis: sole means. of support, but is regu- ai 


a larly employed in another business. in the town of Dubois, Mivgone: and as _ ; 7 


. a dude wrangler in hunting and fishing expeditions. _ oe 
8. That the manager’s decision ignores the. equities existing betwoen’ ‘the. ge: 


wat applicants, ‘the: comparative ability to utilize the. range under proper range . : 


‘ : management practices, and the amount of. federal range that is necessary te 
or permit. the proper use of the respective applicant’s base lands. . : 
ge * In addition to the above allegations the appellants : also subanted on 3 

| . May. 11,1957, as a reason for its ‘appeal, evidencé' that on April 12,.1957;..- 


. Wedge listed both his base lands and his leased lands for sale. ‘The: Rae" ad 
ee appellants, contended that. this fact. is ‘unequivocal evidence that. cca 
~~ Wedge’s stated reasons for the need of additional lands were notmade- = 
iin good faith, and. that. the sole purpose of his application. was to 
--.. obtain additional land to enhance thé sale value of his property. The — 


appellants: enclosed an affidavit of. the real estate broker with whom a Z } 


a Wedge listed his ranch. 


“On March 27, 1957, Wedge also appealed to the Director from the poe 


a manager’s decision. Tn his appeal he stated that his reason for ap- _ | 


< -pealing: was that “being a resident here the year around | give [sic] me na | 


= _a need for more land,” and that he was putting ina new diversion — 
ee. system and possibly a pumping unit j in order toi increase his irrigable ~ eas 
. acreage; that le was making these improvements to increase his hay 


Sete 2 productivity to make,a year-around: cow and calf operation; and that. 3 


ae “he. planned to run steers on his land for two years until he could get a ¥ 


oc his land back into good alfalfa production. He then asked. that 40 a 


ee more acres of land be awarded. to ae (SEYSEY sec. 33, T. 43 oe Sain 
aR 107'W.). oe = 


In an Repent: answer » to 0 Wedge’s Ss ‘contention that t he plained: nA & 


= — build a diversion system. on his land and thereby increase his hay pro-. | | 
oF duction, the ee submitted an alfidavit f from : a, ee peace aa 
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ee ce on patnted that, his had. éxamined the water sources and sup- oe 


‘ply available for Wedge’ S property and. that it: appeared that the only.» : “ 
additional water available is water from Holland Creek; that he ads 
examined the records of the State Engineer and from digse records... °~ 


. -had determined that no water right exists in behalf of Wedge 1 in Hol- << 


land Creek; that there is not sufficient water in Holland Creek to : | 
permit diversion thereof; and therefore that there is no practical 
means for a diversion or pumping system for lands owned OY: bits se ae 


: except from his private lands. 

- ° Jn addition to this evidence the appellants submitted SIX affidavits 
~ of persons alleged to be residents of the area and familiar with the. 
Wedge private lands and the Federal grazing lands adjacent to them. 


These affiants state that: the. Wedge lands have been incapable of pro- 2 . ion 


ducing in excess of 25 tons of hay per season in the past; that the water 
. - supply for the Wedge property dries up during the month of J uly; cr ce 


and that to the-best of their knowledge the Wedge lands cannot be — oe 


7 - converted in. any manner to provide sufliciently for the “yoer-aronnd Ta. 


oe _ maintenance and sustenance of cattle. ee 
lt The appellants also, ) requested. a hearing f for the e purpose of present oe 
. ae ‘ing evidence. aa . oe - ae 
As stated above, the Acuna Diceotor at aie the. range: manager Mg es 


es “aaa He did not expressly. act upon the request for. hearing. but a 


3 must be considered to have denied it. In a separate decision dated: ea! 


the same day. (August 21, 1957), the Acting” Deion dismissed os = 


ae Wedge’ s appeal on. procedural grounds.. Coe 
In their: present, appeal. the "‘Winchestars: aseail the. cag! Dine. eine 


- ee Sg: decision on the ground. that he. completely ignored. the detailed” | oh 

—. E facts and contentions: advanced by: them. - They have also. renewed | a . mo 

their Tequest: for a hearing. Wedge has not answered the appeal, © on 
rat | although ser ved, nor has he appealed from the dismissal of his appeal. : a 


.. On October 26, 1957, oral argument. on the sppeal was heard at: 
‘Cheyenne, Wyoming. | a . 
. Upon a careful consideration of the entire case, including the ar- 


‘pimianty. of the appellants, T am convinced that ihe basic legal prin- aor. 


ciples applicable to this case have not been clearly brought out or _ 
.. understood. These principles are basic. to a ‘proper cameo of | 
; this case. 
~ Section 15. of the Paylor Grazing. Act, as amended Aur 3 pro- 


ae .-wides as follows: 


; The Secretary of the Interior is ‘further authorized, in his discretion, where. . 


| vacant, unappropriated, and unreserved lands of the: public domain are so, site 


ate uated as not to justify their inclusion. in any grazing district to. be established hos os ae 
a pursyant.. to. this Act, to. lease any such Jands: for. grazing purposes, ‘upon such eo 


ee 150 oe "DECISIONS OF: THE DEPARTMENT: or. THE INTERIOR 165 ee oe 


es : ae viene and conditiotis as. the secretary: niay preaeribe: Provided, That ae ” ] : 
ee “shall be given to owners, “‘homesteaders, lessees, or’ other. lawful occupants: OF 
/ contiguous” lands to the’ extent cepa ‘to Pa reper: use of such ae a 


ee tiguous lands ** ee 
es At the: outset, it: should: be ee: that section 15 dé. not. say” hae 
om that in ‘order. tobe. entitled to:a preference, an applicant for a graz- 


a = “ing lease. must be engaged j in the livestock business... All that’ section ae 
_. ‘15‘requires is that the land applied’ for be used “for. grazing purposes” 





ose and that the applicant be an owner: or img eon of aay land ‘ - 
terete within one of the classes enumerated. : = 


~The appellants have quoted a pro vIEICn in - section: 3. of hs Tayler 


ae Grazing Act which states: “Preference shall. be given in. the issuance \. ae 


ae of grazing per mits to those within or near. a district: who: are land- - 
: -- cowhers’ engaged. mn the livestock business, bona fide occupants. or set- 
tlers, * *'* as may-be ‘necessary to permit. the proper use of: lands 
0 * owned, occupied, or leased by them *.* *” (43 U.S. C. » 1952 
_ -ed., sec. 815b;-italics added). . But-section: 3 pertains only to. the j issu . 


ae Pines of: permits; as distinguished : from ‘leases, for lands in grazing se 3 i 


aa districts. established pursuant to section 1 of the act, (43 U.S. C., 1952 


-ed., sec, 315). Section 15 expressly applies only -to lands. which: are 
not included in grazing districts., Feléa Bruno, 56 I. D, 289. (1938). 
_ Tt-is true. that the Department. has: said.in several decisions that in: 
‘order tobe a qualified applicant for a-section:15 lease one must be 


ae engaged “ in the livestock business” or must. give reasonable assurance 


that: he: will in the: reasonably near future engage. in. the livestock — 


business It j is not clear, however, what the decisions meant by “live. 


stock business.” - In -none of the decisions was it. indicated. that: an. 
> applicant: must be engaged . exclusively 3 In the. raising. of livestock. or -~ 
~  ‘even:-derive his principal. source-of income. from raising: livestock. : In. 
ae all. the decisions cited the. applicant had -no livestock and no immedi- _ 


-... .ate.intent to graze livestock of his own on the public land sought tobe 
.... leased. Thus the Department has not held.that one is: disqualified to 
ees obtain a section 15 lease where he needs Federal land to. graze-live- 

“-. .gtoeck of: his own. although he 1 is s not Beane engaged 3 in the lives tock os 


| business. | oie 
Ido not’ see host tho. Department could. so. old: with respect to a ane 


eee e preference-right applicant. ‘Indeed, such: an interpretation: isnega~ = - 
*- tived: by. the fact that. “homesteaders” are enumerated.among the ~ a 
oe “classes of persons entitled to a preference right if. their lands are con- 
ec tiguous to the public: lands sought to be leased. For all practical Peer = 

- purposes, under section. % of. the Taylor. Grazing Act, as amended oe 


“2 0rin. L. Patterson et ‘al, 56.1. D. 380 (1988)'; Harry ‘Gourley. y. “Donald x ‘Robron, . Sa 


-. Ae4511 (Tune 19, 1947) ; Pout Guske; A-24705 (March 1, 1948) Bryant Adams, 4+24693 ae 2 


ae - oe ouee)s x. Se Onin ® A-25422 (December 9, 1949), 
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core (4 U. i 5. Oy 1952 ed: sec. 5 BLSE), - and the one cd jew. (48.1 U. s. Gee cae 

: “1952. ed., sec. 164), public land can be. homesteaded only if the land ey -_ 

- is classified by the Secretary. as being more suitable for the production oe 

2 Ok agricultural crops. than for grazing. ‘In order. to’ perfect his 9°. 

> -entry-and: receive a: patent. to his entry, a homesteader must. cultivate: es 
a certain area of his entry. These requirements clearly suggest that © 





| homesteaders - as a rule are not: engaged i in the livestock business’ but = — 


ot 26, 1936: (49. Stat. ‘197 8)... The same proviso had been included in: an amendment of section. = 

15 made. by H.R. 3019,' 74th. Cong.,. ist sess., which had passed the: Congress | but: wai: 0 

. ~-poeket-vetoed by the President on, September 5, 1935, because of objectionable features Oe ga 
a the. bill: Lhe act of June 26, 1936, eliminated these undesirable features. : ~ 


. the Interior to. the President. | In this memorandum reference. was. made in discussing - 


-_in agricultural production, yet they are specifically named as a class _ oe 
of persons. entitled. toa. preférence right toa. séction 15 lease. - Stee ae 
a homesteader, kept. work. animals .or. a few. ‘livestock. for. domestic ery 


. >> uses and needed adjoining Federal land to graze his stock, donot. 
> believe the Department could: deny his ‘preference’ right to'-a ledse a 
~~ on the ground that he » was. not’ primarily. ett in .. the: Testi: i. 
_. business? eo 
_ This does not mean, ‘of course, , that 5 in » deciding becnecs tire or more ee 
on - -preference- right. applicants, the. Department. could not. award Jando 
_. to one who is primarily or exclusively engaged in the livestock busi- 
mess. over, another who. grazes, livestock: only. incidentally.” “However, ge ee 
~~ such an. award could. not be predicated on the. legal proposition that. rth 
the latter is not a qualified preference-right. applicant. . It.could be. - 
~ based” only. on the. ground that as between. -preference-right. appli. 
_~ cants having an ‘equal plane. of preference, the livestockman. BB ae 
ae, shown that he has a. greater need for. the-Federal range. © 
Sale This leads to the: second major principle which the appellants do, eS sy 
ee “not appear to understand and which was not clearly enunciated in - 3. | 





the decisions below, although indicated i in. the range manager’ s de-- oo Se 


cision, Section 15: grants a preference. right to owners or. occupants = ee 
of contiguous: lands only “to the: extent: necessary to. permit proper. 02 208. 
use of. such, contiguous land italics added]. AS the: Departments, oo 


©The’ proviso: in: ‘section! 15 ‘granting the preference right was added by: the act of es eee 


' Appended. to the veto was. a. memorandum dated August: 26, ‘1935, from. the § ‘Seeretary i oe Sees 


- section 15 to small stockmen who had: taken stockraising. homestead. entries. . This pugs 0 


_.. gests. that the term “homesteaders” used in the preference-right proviso was. thought to. oe 
' relate to« ‘stockraising: homesteaders “who, of: course, could make. entry. ‘only. on-land. ‘desig- Bisa 
ee “nated as ‘chiefly valuable for grazing and. Paine forage: Crops | ae U. Be C.,; 1952. ed, ‘see. eo a 
a) moweser in: the Senate. dehiate’ on: ‘the. 1936. ‘amendments. to the Taylor Grazing Act’ den Si te 
erally, it seems to have been assumed that agricultural homesteaders were entitled to. Sere ee 


- _ preference (79 Cong. Ree. ‘12177—-79). The discussion: was apparently ‘directed to section —— Shee fs 





4 


../: / 8,.but it-seems: clear. that: Congress would not have: intended a: ‘more restrictive meaning.-. = 
+. to, be placed’ on the term “homesteaders” in section 15. Section 3, it will be noted, does ~~. ors 
~. not-give top priority to. “persons engaged i in the livestock business” but an neque] preference a Be ee 

: to “bona fide le oecupants, 6 or settlers." WN seciee ae Ga, a een gk Nw kee tS Ose ke 





oe TBA DECISIONS. OF. ‘THE DEPARTMENT OF THE: INTERIOR 165 1. Zee — 


a sts bald dn in Claude. @. Burson and Elsworth EZ. Brown, 50. L D. 8 ‘ - 
947) © os 


*. Cae “the: -flegnde of praterendé to be, given iw competing lawful “ éecupants of - 7 


contig u0us. lands must: be commensurate with the degree of . need whieh the 


a contiguous base lands. of the respective . occupants have for the lease lands if — 


yea, the ‘base lands are’ ‘to. be put to proper use for the grazing of livestock by - 


such: occupants... Not-only. must the base. lands be contiguous to the lease lands, — : : 
Zs but. the lease. lands. must be necessary. t0 the. base. lands, complementing. them _ — 


en, -and supplying their deficiencies in order to insure their proner: use for’ the — 4 
ant ge occupant’s own grazing operations... [P. 542; italics added.] . 


‘In summary, therefore, it is apparent that the preference right to a gracing 


- ‘lease: accorded: by. the second provision. of section 15 depends upon three essen-. | 


a _ tial. qualifications. pertaining to. the base lands, namely, their: non-public-land: a 
“status, their contiguity. to the lease lands,. and their need for. the lease Tands. ° Of 7 _ 


_ these three qualifications no. single one is by. itself sufficient to create. a -pref- 
erence. claim. ‘The. preference right. springs: only from the coexistence ofall 
three conditions, and, if one of these ne lacking, there is no preference right. ae, 
[Pe 544 ; italics added.] _ = oad | | 
i. The significance of this - pidhetple Tes m . the dollowing 4 ee: The 
F appellants assert, that. they have a year-around livestock operation, | 
with winter pasture and hay lands available to support ever twice - 
- their present herd. ‘They. lack, however, sufficient summer grazing — 
lands to increase their operations. The 80 acres in dispute, which . 
have been under lease to them, are summer lands. The appellants 
. therefore. claim . an urgent: ned. of the 80 acres to complement their 
winter base lands and. to ‘stabilize their operations. _ On the other 
hand, ‘they say, Wedge does. not. have any winter land.. Conse-: 
quently, . he buys stock in the- spring, grazes them on his base lands 
~-and the Federal range in the summer, and sells them in the fall. 
This, they claim, is a. purely speculative operation. conducted at the 


7 expense, of a ‘bona. fide livestock producer. 


These are important. facts, but while they have significance, as s will 


be pointed out later, the significance,. except. in a negative sense, is 


ati _- not. with. respect to the question whether the appellants or Wedge, sy 


as preference- right applicants, are entitled to the 80 acres. The rea- 


= son, for this. conclusion 1 is this: The Paes manager. r stated i in 1 his de- aS 


~ cision. that— : 


“The contiguous base winds. of both ‘applicants. is suitable only. for 
, oe summer grazing. Winchesters have at a lower elevation an: extensive” 
hay ranch where the cattle are wintered. ay ee : —— 


In an early field report. dated February 2, 1943, on an senplicntial “i 


i the Winchesters for a grazing lease on, among other lands, the 80 © - 


a acres In. controversy, it was stated that they owned certain. lands, 


“ . 7 which include much of the contiguous lands involved 1 in this proceed- . ey 
- ing, and also a lower ranch east of Crowheart, Wyoming, where they — 


a. aes a complete, ranch. sees It was stated that the es Jands - o 


o- 
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* : then Aoplisd « toe were or would be used as. summer range > and that 


ee the livestock were wintered at the lower ranch. | ee rae 
In their appeal to the Director in this ae the capella etn 


oe - quoted without - dissent the Det just. cnet on one: ae aoe 


: tnesinaer's decision, oe aes 
_Soxfar as the record indicates, here tore. ie contiguous lands” ee 

“upon which both the appellants and Wedge rely for their preference . ena e 
right are. only summer lands. They are used for the saine purposes. = 


Hgs as he adjo oining: public lands sought by: them. ‘The appellants’ winter 

- - lands. are at a lower. elevation and. do not: appear. to be contiguous. | oe e 

ot to the. public lands i in dispute. ee follows that. the appellants. cannot oe 
claim a preference right to. the 80 acres on. the ground that: that ; 


_ tract’ is necessary to permit proper use of their winter lands. So es 


far as their assertions of preference rights are concerned, both’ ‘the : 
| appellants. and. Wedge can claim: the 80. acres only to the. extent: 
that the 80 acres are. “necessary to permit proper. use of oe 


+ Ftheir}: contiguous lands,” which in the case of both are only summer 


lands... The appellants and Wedge therefore stand. on the same plane ae 
so far as the character of their contiguous lands i is concerned.” ares 
| Referring back to the Department’s decision in the Burson « case, 


as well as to section 15, it will be noted that a relationship of. ‘need be 


- must exist between the ‘public land sought to be leased and the ‘con-. 


‘tiguous non- -public land before. a preference right. can: attach. - No — oe 
oo Teal showing of: need: between. the tracts of contiguous” sunimer ‘grag: = 
ing lands and the 80 acres has been made by either party... Neither 


the appellants nor Wedge have demonstrated a need for the public - : 
summer land to. permit proper use of their contiguous summer lands. 
In other words, the 80 acres have not been shown to complement the » 


“- parties’ adjoining lands but merely to supplement them. It has not. ce 


been. shown: that. the: loss of the 80 acres to either party. would have: Cae oS 
any significant effect. on the use that he could make of his adj oining 


7 summer land.* The situation 1s quite different with respect. to ee 7, 


i Appellants winter. lands, but: they are not contiguous... ye eee 
_ . The case then comes to this: Both the appellants and. Wedge stand eae 
on an equal legal. plane so far as their status as -preference-right Sega be 


si applicants. is concerned. | ‘Neither has shown a preference right to : : oe 
:..- lease the 80° acres ‘so. far as. their: contiguous’ lands are concerned, . > 


— because neither has shown BY 2 relationship of need between the’ 80 races : et 


tan their appeal to the Director, the appellants’ briefly claimed that if Wedge Waban gad 2.2 ce 


the 80 acres they would lose water sources on that tract and that their cattle would have _ ae 


to overcome rugged topography to go to other water sources. The range manager has oe — 
7 commented | that the appellants’ cattle can still trail. around the 80 acres, as they have =). 


Pee fan _done in the-past,-and that water is plentiful im: both the north and south halves of the ae nee 4 
“SEY sec. 4.- There is no showing at all that if the appellants lose the 80 acres, ‘they Nek te “a 
would be prevented from grazing the same number of livestock on. their contiguotis. lands mG ace 


oe ‘ : as ahey. have ee in 1 the pee 


aie 
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: : oe ane the ‘contiguous Jands. An the ‘absente oE Pine a showing, me, Pe oo 
ae ~ decision between themi can be made only as. ‘though neither: ‘owned | Ca 


- og contiguous! lands. 2 lente Pager 
In making an award hebwveas: ie tae Bartiod 6 on that: ee - 


oe the factors to ‘be considered. should include the respective needs of. : a 


oe | the parties and proper range management. dane M. Sandoz et al., 


60-1. D, 68 (1947); Roy Daly, “A-24565 (June 8, 1947). In deter- a: 

ee mining | need, there can be considered, indeed should: be considered, 

>. the entire operations of the applicants and how the land applied for 
fits into those operations. In this case, it would. mean that the ap- 


7 : et ~pellants’. total livestock operation, including the. use. of. their non- 


s a contiguous winter larids could be considered. Bie may be argued that = | 
ee if such 3 is the case it is sophistry to say, as was ‘said earlier, that-the 
appellants’ winter ranch cannot be considered i in determining whether 


eae ~ the: appellants have a, preference right to the 80-acres in. question 


- 23 : eo: because. such. ranch. is not. contiguous. ‘But. the ‘distinction. As. im- —. os 
portant, ; As between. contending applicants who. are both. owners Ob 28 
-". gontiguous lands and who. therefore stand on the same. plane of © 
a equality; : an. award must be made to. the one who has the  Broater, need ne ee 


ary mee tee 


ae As ‘between: Sontending plait only one of when owns oto Pee 

oe ~ and, | an award must be made to him. if. he needs. the. public. land for’. ~ 
proper use of his contiguous land, even though if all factors could. 
2 eS 0G: considered the non-owner of contiguous: land has a far: gr eater 9 
ae need , of the public. land for grazing purposes;. The ‘rights’ of the 2.) 
Bees contiguous applicant. are to ‘be determined. before. any consideration ete 
+ -is given to the noncontiguous applicant. ‘See Roscoe L. Patterson v. 
Co Oreig: 8. Thorn, 60 I. D. 11. (1947) ; Os ‘Ray Cowden and Violet. Hate 5 ae 
aoe Buns, A-24559. (November 99,, 1948). “Tf the contending. applicants he Be: 
“<- do not own or occupy contiguous land, then the débision: to be made = 

Ss ast be pased-on a consideration of all factors, including their opera- en 

. Nae, tions on. base Jands which, cof course, are. not: contiguous. “See Jane — 
a M. Sandoe et al., SUNTE.. On the basis of: the present. record, ‘the te ene 


© appellants and. Wedge, i in effect, fall into. the. last: category. | oe 
vy Ast stated earlier, the principles which have been: discussed ce not ae 


. ta appear to have-been’ clearly understood: Such. facts as there are'in. 
oe = ~ the record have not. been. related. to these. principles. ‘Iti 1s therefore — oe 
ane impossible to make a proper determination now as to how the 80 acres ie eee 
oe In controversy should be awarded. The. case must be sent. back. for 2" 
. a re-examination of the facts and the ascertainment of such: additional er. 
oe facts as may be necessary tomake.a proper award. ‘The facts: Suppo! t- bate. 


eee ing ‘the award should be set: forth and not mere conclusions. - etree 
-. In making the redetermination, the allegations of the spall: ee 


: e should bx be considered. Tt ey be ee at this time, doreren that e ee : 


_s 








eee 03s WEL“ OF KENNETH STRIKEAXE gS EDP 
oe eee (of April 21, 1958. Meee a 
ee thes mere 2 fact that Wedge’ may | have listed hie base lands for dale: is stot: Ree 






es “a ground for denying | hima preference. right if he still retains owner- oo 


7 - ship or control over the lands adjo oining the NiZSEY, | séc. 4 upon which - 5 oe 
he based. his preference- -right. claim and shows the requisite need for... >. 


that tract. » However, if Wedge-should dispose. of his. base lands after — ee 
_.~ .@ lease has'been issued to him on the basis of such lands, thelease would 2 
ma be subject. to immediate cancellation. by. virtue of his disposal. of his ee ee 

Lee base lands. The Swan Company. v. Alfred and Harold Banzhaf, ae. 
ie. BO TLD, 269. (1947) ; Cart 0. Cats: ark MM. : Ballinger, AL BUTT, t° ees 
neo ae (November, 1955)... | eo 


; One other allegation io the appellants should be noted. Ot sit oe 
ee appeal to the Secretary they have submitted an affidavit dated: Septem: ee 


D ber 18, 1957, by Robert A. Williams, a neighboring. rancher with . oe es 
ae, “Wedge, who states that during 1957 Wedge has stocked.on all his lands, ee 
eae ‘including Taylor Grazing lands, only. three head of horses. ‘The appel- 


_-lants urge that this demonstrates that the award of the 80 acres to . fu8 : 
7 ‘Wedge was not in accordance: with proper range management: oe 7 


: allegation should be given careful consideration. ~ ee 
. With respect to the appellants’ request: for a hearing, it does not 


a appear that the essential facts cannot be ascertained by.a proper field: : : i 
: investigation, which. i is the invariable procedure: followed by the De--)° 


a partment to. secure additional facts 1 ‘in cases 3 of this nature. / Conse- ‘ ; 


= quently, the request. fora hearing i 1S denied. - 


It may be observed. that until final action’ is ‘taken on 1 the appellate ee 


application to renew their lease so far as the. 80 acres are: concerned, © a 
. they are entitled to the exclusive grazing use of that tract, (43 CFR oe 


oes) eee i 


“Therefore, auesuane io the authority delecuiad to ne Solicitor i = 


| Exar E. Bannern, 


: Ce ae Secretary. of the Interior (sec. 23, Order No. 2509, as revised; . S 
oo ATER, 6794), the case is remanded to the Bureau of Land Management a 
ae for: further consideration and action 3 in accordance with this decision. 


“Solioitor.. | = Lee : 


IN THE MATTER OF THE WILE OF KENNETH: STRIKEAXE, | we oe 


| DECEASED UNALLOTTED OSAGE. INDIAN » 


oe, ae a2 6 | - Decided April 21, 1958 


aoe = oe Indian Lands: Descent: and Distribution: ‘Wills 7 | 


‘The. disapproval of'a will of an Osage Indian by the authorized representative a ca 
cue of the Secretary of the Interior results ina disapproval of the: entire instru- oa one 
ment, including the revocation clause contained in the will, where the reasons S oe 


= of | “tor such dieaporoval ¢ extend. to the entire instrument, 


Sen ABB "DECISIONS oF THE "DEPARTMENT. or PRE INTWRIOR “1852 1D 


cs Tien Lands: Descent and Distribution Wills : 


- Where a testator by will: revokes. a pr jor will but had included i in 1 both instru: ° 
‘ ments similar devises, and there. is no reason to suppose that he ‘would have - 
_ ee “made the change if he had been aware that the change would ‘have been 
wholly futile, the doctrine of dependent relative revoeation should be applied 


oa and the revocation clause in testator’s later will should be held to be ineffec- oe 


oe tual to cancel the prior will or. to destroy vestator s intention to die testate. = 


eae: - Indian Lands: Descent and Distribution: Wills” _ 
- Where. the. testamentary. ‘capacity of ‘the testator is attacked, or qindus. in- - 


ine a : fluence is charged, and the pr otestants to.an earlier will fail to offer evidence | 
_. in support of their contentions, and where the Field Solicitor who conducted * 
_ the will hearing advises that the will was prepared and executed in accordance . 
with. the laws of Oklahoma, and that its terms were not unnatural, such in~ _ 
-strument will be approved by the Secretary. of the Interior in the exercise 
o vot his administrative discretion under pe: applicable. statutes. oo 


—- APPEAL FROM ‘THE SUPERINTENDENT OF THE ‘OSAGE. INDIAN AGENCY 


aS oN ey Strikeaxe, Willard A. Eads and Donald George Strikeaxe, 
by the latter’s guardian ad litem, Paul A. Comstack, have appealed _ 


aa to the Commissioner of Indian Affairs from a decision of the Super- 


oS -intendent of the Osage Indian Agency, dated February 15, 1955, dis- < - ‘ 


fe ond approving the last will and testament, dated April 9, 1953, of Kenneth 

se Strikeaxe, a deceased unallotted Osage Indian. This will was ap-— 
oe ‘proved as to form on April 10, 1958, ey een A. White, special at 
ee torney for the Osage Agency. ° 


The decedent, Kenneth Strikeaxe, died on J anuary 17, 1954, a. resi- 


dent of Tulsa ‘County; Oklahoma, . survived by his widow, Nancy > 
- Strikeaxe, and an adopted. son, Donald George Strikeaxe. In the 


event of intestacy these survivors apparently would inherit the estate 7 “. ee 


in equal shares, if they are qualified to inherit’ under the act of Feb- 


. 7 ruary 27,1925 (43 Stat. 1008), as amended by the act of September 1, 
+ 1950. (64 Stat. 572). If they are not sc qualified, then Naomi W. 


Myers: and Virginia Rose Wolfe, ' unallotted half-sisters of the de-_ 


. eedent and Olivia, Nancy, Freda and George Chester Gilliland, Ji Eo 
children of an.unallotted deceased sister of decedent, would appear - 
Pa ie te. inherit. The decedent left an estate consisting of one..and:.one>* 
_»:... third Osage headrights, $3,172.58 surplus funds in account No. S-135 | 
at the Osage Agency; $2,228. 33 trust funds in the ae of the a; 7 | 
; in, ‘United States, and real estate appraised at $7,295. a ae 


_ 1Under Section 8 of the act of April.18, 1912 (87 Stat. 86), adult nigmabers of the Osage — 


a “Tribe of Indians not mentally incompetent may dispose of their. restricted estates. by will - 


in accordance with the laws of the State of Oklahoma, and subject to the approval of the 


- Seeretary of the Interior. The function of approval or disapproval in this Tespect was 


delegated . to the Superintendent ofthe Osage Indian Agency ‘under. the regulations of the 


oe: Department ‘(25 CFR 17.12). Although section 17.14 of those regulations provides:for.an i 


a appeal from the Superintendent’s action to the Commissioner of Indian Affairs,’ ‘and for.a_ 
ie; further. appeal to the Secretary, for administrative rensons the Commissioner of Indian | 


oe Affairs has referred. the present appeal directly to the Secretary: of the Interior for action. ex 


ime | oe WIth OF KENNETH ‘STRIKEAXE ee — 718 te 


~ Aprit a1, 1958 | 


“Under the’ en of ihe edad ‘last will of Kannéth Strikease, “ : oe 


| the testator. ‘devised. $10° to each, of his half-sisters, Naomi Wolfe = : ee 


i “Myers and Virginia Wolfe; $10 to. each of his. three: nieces and one. . a ot 


Y nephew; 80-acres of land: appraised at: $960. to.a friend, Willard A. aa 


_ Eads; certain real estate:to his adopted son, and the remainder of his a ae 
| “estate to his wife: and adopted. son In equal shares. : * oe, | 
Naomi Wolfe Myers and Virginia Rose Wolfe, the tial? alae col peas 


- : decedent, and L. M. Colville, guardian ad litem for decedent’s three ce. : 
nieces and one nephew, protested the approval of.the will on the = 2. 


grounds that they are the natural objects of his bounty ; that: if the: —< 


wil be approved a very substantial portion of the decedent’s prop- — s. ve 
erty. would pass to people in no way related to him, and the remainder a ee 
o would pass to persons who would not be ‘capable of inheriting the 9s 


. “property under the laws of Oklahoma and the acts of Congress govern- ~~ - 


a. ing the devolution. ‘of property. of full-blood. members of the ‘Osage oo 


Tribe of Indians; and that considering the will asa whole, itisanun- _ 


. Sg natural instrument. Moreover, the protestants stated that the will - : a 
ae should not be approved. as such action would lend encouragement. to See 
_ full-blood members of the Osage Tribe to be induced .to will their prop: 


: 3 erty to non-members. of the tribe. and deprive relatives, the natural ob- Faas 


7 jects of a testator’s bounty,. from receiving and retaining within. the . = = 
ee tribe the restricted. property | involved ; that, decedent used: intoxicants a a 
ee excessively and was under the influence thereof when the will wasexe- 


~ euted, and that the use thereof and the procuring of said intoxi cants as 


- influenced him in: naming ‘certain persons. as. beneficiaries ; also that — 


| | the said purported will bearing date of April 9, 1953, was specifically ce | 
>. * revoked by Kenneth Str ikeaxe pas a later purported will bear- ee 


at | : ing date of December 14, 1953. | ee 
oo Sg ERS hearing of proof for. ‘the cecal or. disapproval of dis wail 2 7 ee os 
: of April: 9, 1953, was. held: before a Field. Solicitor, to. whom author- ae 


ity. was delegated’ to conduct such a hearing. In his recommenda- i 
_. tions to the Superintendent, the Field Solicitor found: from: the evi- eo 
RL ~ dence adduced’ at the hearing that the: will bearing date of April eo 


| 19538, was executed: according to law, and while ‘he found no. fraud, a ) 
a duress or undue influence having. been. exercised: to. procure its exe- . eee 
-cution, nevertheless, it was his view that such will. was revoked by 


the later instrumentof December 14, 1953. On February 15, 1955, o oe 


the Acting Superintendent of the Osage Agency oo the pur: ee 
-- ported will of April9,19538. bina got wi ae es 
«At appears that decedent had. executed eral wills a various dares aoe 
| during the last eight - years of his life, including the two instruments ao 


: e mentioned above. ‘The above: ‘purported will, dated December 14, a : E 
Tes oe was first filed with the ee with a — for its ee 





: fe 60 -DBOISIONS OF THE ‘DEPARTMENT OF: THE INTERIOR, 105: ED. oe 


et oe wa eae was. had before ‘the then hee Couneel: whe a 
nee “recommended disapproval of the instrument, dated’ December 14,00 
oa giving as his. reasons. for such recommendation that. the will aaa 
- made a bequest of an Osage headright to “my son Ji immie. Strikeaxe”™ 





oe a when in fact the evidence failed to identify. such person; that the. a 2 
'-.* will gave some land: (425 acres). to individuals unrelated. to the-de- 


| a : ‘cedent, consisting of a certain person and the latter’s children, which S _ 
: eon. according to the evidence, appears to have been known inthe 


ee ~~ community. as a bootlegger and. with whom the decedent’s only rela- 


os ds ‘tionship: apparently was that of a customer. ‘While the ptirported “2 
a wall of December 14, 1983, was propery. executed 3 In accor dance with ee 


= “gel concluded thas. such purported. will was an *annatur al aod “frive | 


x ae olous instrument’ and is not, entitled to approval as the last will: and | 
-testamient: of the decedent, ° ‘Upon this recommendation, the ‘Super-- ond 
a ‘intendent, « on August 16, 1954, disapproved the purported will of De- 3 

a - ‘cember. 14, 1958, from. which decision no appeal was taken, 


~The’ objections of the protestants to the instrument bearing date 
_ -of April 9, 1953, are not well founded, ‘and cannot be given favorable . 
me consideration, The right of an. ‘Osage Indian to inake’ a will is found - 


2 n. section 8 of irk act, of eo 18, 1912 be Stat. 88), which ea : : 


as. follows: 


7 “That any: adult member of the Gace Tribe. oe Indians-1 not mentally incompe- mt 
‘tent may dispose of any or all of his estate, real,’ ‘personal or. mixed, including 
trust funds, from which restrictions as to alienation have not been removed, by - 
“will, ‘in. accordance with the laws of the State of Oklahoma: Provided, That no. 


such will.shall: be admitted to probate or have. any validity unless. approved. before cs : 


: or after. the death of the testator by. the Secretary: of: the Interior. [Italics ours. } & 


a The protestants failed to offer any evidence at the hearing which would 
_ show that the decedent was incompetent, or to: support. their contention 


-that:such will was-the result of undue influence. Accordingly, 1 the only . : | 


: | | S question now to be resolved.is. ‘whether or not the revocation clause. con- ae 
tained in the purported: will of December 14, 1953, was effectiveanddid -. 


in fact’ cancel and revoke all former wills of the deéedeni; including the — : | 
oe will of ‘April 9,1953.° This revocation clause reads as follows: | 


a ‘Kenneth AY ‘str ikeaxe, do hereby make, p publish, ea declare the followitig to 7 


- be my-last will and testament, hereby earene and “canceltig all other. former - eo 


- : wills and codicils by me at any time made. 


: The: laws of the State of: Oklahoma provide spedifie requirements to oe a 
Fase “pevoke « or alter a written will. . These are contained i in 84. Okla. ae eae 
Sasi (1951); : section 101 of which reads in part as follows: | a 


Except in the cases in this article mentioned. no written will, ‘nor any. y part io. i 


. “thereo eof, can ne revoked or altered othery wise than: 





f \ 7 we 


ae ee 


bey i en Zi ce ay WILL OF KENNETH STRIKEAXE aes eo 161. oe 


Coens April 21, 1958 


oh ‘Bye a written will or other writing of the. ‘estator, dotlatine ane aevoei tion: 2 ae S : 
“or alteration, ‘and executed. with the same formalities with which. a will | should: ors 


“be executed by. such testator ; canes cs : 


There seems to be'no-doubt but that: tha inatrament of Discember 14, a Cee 
* 1958, was executed with the same formalities as the instrument’ dated: oC oe ; 

Apa 9,. 1953, and that both. met all of the statutory requirements: Cree 
o. the State of Oklahoma for the execution and publishing of-a-will: Bars 2 
question now presented i is; would the disapproval of the December 14. oy - a Le 
1953 instrument, as being ' “unnatural and: frivolous” void such instru- ey 
- ment in its entirety, including the revocation clause, or does the'reyoca- 
tion clause | remain costes ye even though t thew will cannot be admitted to ee 


" probate. 7 


This contended by the Si stetaats to ‘the will oF aoe 9, 1953, 3, tht Ae oe 
oe fact that'the will of December 14, 1953, was not. approved by. the,-= 
~ Secretary of the Interior, or his ‘authirized representative, does not. eo 
- prevent; the revocation of the will of April 9, 19538, by the revocation: oe 
clause contained in the will of December 14, 1953. They cite in sup-. 
-port of this contention Chesnut v. Capey, 45 Okla. 754, 146. Pac. See 


(1915); Puckett v. Brittain, 152 Okla. 184, 3. P. 2d 876. (1931); Rice v.. 


| Rice (Mo. App.), 197 S. W. 2d 994. (1946) ; “Armstrong. v. Letty. ane 


~ Okla. 205, 209 Pac: 168 (1922) ; Phillips v. Smith, 186 Okla. 636, 100 P. | 


24 249 ( 1939). In the Pucketé and Rice cases the court held that a will — eo 
Z containing a revocation clause and not admitted to probate may never~ a 
.. theless revoke: previous wills. The case of Chesnut v. Capey, supra; ee 
. involves the will of a full-blood member of the Choctaw "Tribe off ss 
ae. which was executed in accordance with the Oklahoma statutes, 
and. was also acknowledged and approved by a judge of a United Stateg =~ a. 
-court:as provided by section 23. of the act of April 26,1906 (84 Stat. ae 
18); requiring such : acknowledgment: and approval aon. a wife or 0h 
- 2 other stated relatives were disinherited:? “In the: Chesnut case a. later a 
_ instrument. revoking all wills, but. making no devise, was executed in. 
caine with the Oklahoma. statute, but was not acknowledged: and eee 
approved as ‘required by. the 1906 act. . The court held: that the: révoca- Set 
| . tory: instrument had the force. aiid effect to. revoke all prior wills. ‘The ras _ 
: . . ease of Phillips v. Smith, supra, also involves the will of a full-blood ° |. 
Choctaw Indian, which will was executed in full compliance with the ae are! 
- Oklahoma statute and was acknowledged and approved i in accordance — eee 
_ With the act. of April 26, 1906, Supra, giving $5 toa a son: 1 and $5 to the. x eM rn 
bias, se “Bvery person of lawful age and pound mind may by: last. will and destament: devise and ‘, ; ce fe : 2 
| _ bequeath all of his’ estate, Teal and personal, and all interest. therein : Provided, That! no i ae ae ae 
i will. of a full- blood‘ ‘Indian: devising real estate shall: be. valid, if such. last will, and. testa: Opiate OME A 


ment disinherits the’ parent, wife, spouse, or children of ‘such. full- blood ‘Indian, canless. ie, boone a 
acknowledged before-and approved. by. a judge of the United: States’ court’ for the Indian ee Te ne ae. 


~ Territory, ¢ or. a ‘United States commissioner.’ 2 


ae 








ae wife of thas testator.» _ iste will, “devising 80 acres sof lanid to testator 8 oe 
o. : : ‘son, provided that the rest, pesidue! and remainder. of his property: was. 2 . | 
... to be divided share and share alike among a niece,.a nephew anda 
friend. The later will was acknowledged in accordance with. Oklaz > 
a hhoma law, but. was not acknowledged : and. approved j in conformity. with. . 
7". el wast the 1906 act. The court held that. the later will. revoked. the former. on 
: en Z =e will, although it. may fail as a devising instrument. because of cireum- 
- stances dehors the instrument. The decision in the case of Armstrong. oe 
ty, Letty, SUPTA, found that the approval and acknowledgment of the ... . 
a will of a full-blood Indian, required by the act of Congr ess, is arequi- at 
site to the validity of the devise of restricted. lands and is not an element uae 
os of due execution and attestation of the willofsuch Indian. = =. 
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_ On the other hand it is contended by 1 the proponents of the wills dated 


April! 9, 1953, that if a will is found to be invalid because of the exercise. 
. of undies influence, the revocation. clause will also fail. In support of — 
oe this contention they cite Yahn v. Barant, 258 Wis. 280, 45 N. W.2d.702. 
| (1951). Itis a general rule of law , including statutory. law, that a rev-. 
‘ocation clause made under undue influence will fail. Title 84, Okla. ‘4 


Stats., section 43, states: I. 


“A will or part ofa will oad ‘0 be. made. by. duress, ‘menace, tr aud or. undue : 
influence, may be denied eas and a revocation DEgret by the same eens: 


a = may be declared void, 


The record of the. testimony ndiueed at, sie Tanai on the. will; dated 


_- ‘December 14 , 1953, does not reveal any evidence of direct undue in-- 
fluence upon he: testator at the time of the execution. of the will, or 
otherwise, except that he -was addicted to the use of strong drink: and oe 


was. customer of a beneficiary named in the will, who was reputed tobe 


-. a bootlegger. It would seem, however, that the same impelling force, 
- whatever it may have been, which induced Kenneth Strikeaxe to exe-. _ 

cute an unnatural and frivolous will, also’ induced him to include 
| therein. a revocation: of former: wills. : Moreover, it-is noted: that. Wil-. ~ 

liam S. Hamilton, who appeared as counsel in behalf of certain contest- - 


~-ants tothe purported will, dated December 14, 1953, is now appearing 


—_ 


ng . : for the protestants of the will dated. April. 9, 1953. At the hearing a E | 
ties before the'a area, a counsel ¢ on a the dates will dated December 14, 1958, By. eee 
‘ he stated : . ite 


Se, Our contest of this will is that it is ‘absolutely ‘natn: on. the facé of it'on the 9 e 
facts developed here and it is not worthy of approval or being probated or‘offered ~ 
oo) for probate in the county court in the county of the residence of. decedent at the. 
| . > time. of his death, for two reasons, that the evidence with reference to Fle McKee. es 
-..1 shows it is absolutely ‘unnatural, eouldn’t: possibly. have been any. devise to. him Os 
and ine members of his family except under improper influence growing out of 9. 
ar toxicants, and. the provision. for. Jimmie. Strikeaxe, a. person not in ences a a 
ee makes it Ponty. an unnatural will. ‘Therefore the will should be: oe 


te , — 


eel Re SE 3 


April 24; 1958 


Pe “Tt orld appear or by. thee contentions ead the protestants had: wind Soe 
| a to the purported will, dated December 14, 1953, that the’ ‘unnatural, © poe 
: aspect of that will oealtad: from andue : ‘nftiaenioe. “upon. Kenneth. Me ae 

ce ‘Strikeaxe by his: reputed bootlegger, a, chief beneficiary, with: whom he ; pee 
had a confidential relation. This relation, we believe, was sufficient to > |. 

” > raise the presumption of undue influerice. ~The rule of law in such. Cire 

: : cumstances 1S stated 1 in BT Am. Jur. , Wills, sec. 398, as follows: 


er 
afresy, reat 


oe cule oo . oe “WILL OF KENNETH STRIKEAXE oo es 5 DOB ate 


Oe ae we the ‘circumstance ‘of. inequality. or ‘unfairness, in the will, cucled swith: 2 


| a confidential relation between the testator and.a favored beneficiary, as a result. _ re a 
- of which the beneficiary - had dominated’ and controlled. the testator. for. some - 


| time, has been. held - sufficient: to raise the: presumption of undue influence: and 


east upon the proponent the. burden: of producing evidence £0. show that the "will eee 
ere represented. the uncontrolled act of the testator. biel ; oe 
| “The present. protestants to the will of April 9, 1953, ee Siena a air 
eee that the instrument of December. 14, 1953, could be valid i in part and = ee 
ee invalid in part. even. though. the denial of a part was found to have” ° te 
ae resulted from undue influence, citing,. Zeigler Vv. Coffin, 919 Ala. 586, — ae. 
128 So, 22 (1929) ; In. the Matter of the Estate of H errley, Pendleyv.. 0 
7 Schroeder, O76 P. 2d 247 (Okla.., 1954); In re Webster's E. state, 43, ee 
~ Calif. App. 2d 6, 110 P. 2d 81 (1941).- This may be true under general =” 
probate law when the parts affected by undue influence are separable, oe 
so that the will remains complete and intelligible in itself. However, 0 
there was no contention made at the hearing before. the area counsel _ ee 
- - that any part of the purported will, dated December 14, 1953, wasfree 
from the influence or impelling force that prompted the: area counsel = 

-. to recommend disapproval of the will, and there is no indication from: A 
are his findings that. any part of the doeaent was regarded as valid. oe 
..* We must: assume. that Kenneth Strikeaxe had knowledge. of. “the! fee 
265 sprebable incapability of his wife and: adopted. son to inherit his prop- eee 
eave * erty under the laws of Oklahoma and. the acts of Congress governing’ — oe a 

the devolution of property of full- blood members: of the Osage Tribe «> 


‘of Indians. He acted consistently as a testator in both wills to make.» Zs 


-_substantial-devises to his wife and adopted son, of which they : may. be. ey 


oy deprived: should he be held to have died intestate. . It was clearly not. ee 


oe : his intention to. deprive his wife. and child of the property. should the ‘ eae 
will of December 14, 1953 fail: ‘Therefore, the doctrine of dependent eo ee 

“relative revocation should apply. AS stated. in oT Am. Ju ur. WL, ae 

ane sec. 514: e 


me * * The iuetelies is s iaded’ upon the: piesuaption t that the testator. neiea: a ae 


3 ® See also » Blackford. Ve “Anderson, 226 Towa 1188, 286 N. Ww. 185 (2989). 


> the. view and for the ‘purpose: of. ‘substituting some. other disposition. of: his ‘prop-. | oo 

. erty for that which he canceled, and that’ there is therefore no reason to suppose . |<.» 

_. that he would: have ‘made. this change if he had been aware that it would. have. ..: ene 

: .-béen. wholly futile. | The desire to. prevent intestacy. is. often asserted. in support ee aa oe 
ae = the application’ of the: doctrine of dependent relative revocation. a ek a, 





desing in 1 87 Am. Ju ur, , Wills, sec. . BLS, its is s stated that: 
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~The. vital question in. any case in which it is sought to apply ‘the Goetrtiie is, a 


TUN. 


. : : “ates the testator intended the revocation to be absolute or "conditional Japon 4 = : 
7 ae é _ the execution of anew and valid Will, © * Fos ae | ae 8 
ee The doctrine i is further. defined by. thé: epute | in hee cases fahich follow: 7 S F ie 
ee In Re Roeder’s siaaecl 44 N. Mu 78, 106 P. 2d 847 LOBED} the pont Soo ; 


g ust what, ens is the’ doctrine of dependent relauive’ revocation? It is. well a 


oa ae stated’ in 1 Jarman on Wills (5th Ed., Bigelow) 166, as follows: “And here it. 
2 oo y ~may | be observed, that, where the act. of cancellation or. destruction is connected petious 
(with the making of another will, so as fairly to‘raise the inference, that the 
at testator meant the revocation of the old. to depend upon the efficacy of the new. > ; 3 

A disposition, such will: be the’ legal ‘effect of the transaction ; and: therefore, if the ne es 


owl intended to be substituted is inoperative 1 from defect of attestation, or any o 


oe a a Tn the: same case the court stated: 


ae _ other cause, the revocation fails also, and the original will remains in’ ‘force. Pee | 


me . * This rule: is styled the doctrine pee ¢ dependent relative revecsion: ‘ti is oe 


de ~ based upon: the presumption. that. the testator performed the act’ of, revocation: Pes = 
....” with’a view and for the purpose of making some other disposition of his property- eee 
f : i" io jn place of that. which was: canceled, and. that there is, ‘therefore, no reason to ; - 
atts -. suppose: that he would have made the change if he had been aware,that it would __ 
have been wholly futile, but that his: wishes with regard to. his. property, as 
a expressed in his original will, would have remained unchanged, in the ‘abemnce es 
ea any known: and sufficient: reason for changing them os en ee as 
Pat a I n.Re H eagle’ s Estate, 7 2 Idaho 307, 240 P. 2a § 821 (2982), 7 we. e find the : = eos 

| ~_ following language: 7 oe a i ae re a ee ae 

i. a ee This doctrine assumes: s that had. the peter known that the instrument 2 . 
oy ; e containing the. revocation was not effective as a will, he would not have declared Slee oS 
ee: a os the’ revocation, but would prefer his previous will to. intestacy. Ke # AS stated, ‘a = 
: ae the doctrine’ is subordinate to the rule which makes the intention of the testator ; ee 
roe paramount. Its application is, therefore, limited’ to. cases'in which it. can Nee 
See operate in furtherance of the. intention of.the testator. And it is ‘not to'be applied’ oe at 
oe os in cases where it. would defeat such. intention. Accordingly, it has been. applied: oa al 
“2. In cases where the subsequent will made the. same or similar disposition of-prop-~. 

"/o. ‘etty as that. made by the former, both of which would be defeated or modified: #4 

by intestaey: From ‘such facts it is’ presumed that the. testator would prefer, 

Ca the probate of the first will than to have his estate descend. according: to law. © | ake 


Mee abi the recent case’ ‘of ‘Etnkitis Ve. ‘Protestant E piscopal Cathedral a 
as hone, 87 ©. ‘A. D. 351, 187 F. 2d 357 (1950), the: court said: : 


“The. doctrine of dependent. relative revocation is basically an ‘application « of. = ae 


ie 7 eo . the. rule: ‘that ¢ a testator’: s intention governs ; it is not: a doctrine p aetenney that ee 
Pe intent. alee a poets. ao are 


~ Since the siotetane of t the will, ja April 9, 1953, ely taotizty i pis 


me oe i : 7 28 


; an on cases 'in which wills made inde Section 23 of the act of April 26,0. 
aes 1906, supra, were revoked. by. subsequent instruments, it may be well io 
-\ ‘to.define the difference between the act of 1906 and the Osage will. antl 2 
are oS 1912. There ‘appears HO be: no Cea but that the above PROVISION ae 





ce an. : one WILL. ‘OF ‘KENNETH STRIKEAXE. es an oo 


/ April. #4, 1 95 8 


- es the 1906 acti is $ nota an. element: of the execution | or arecuaien ‘ofa a 
- 0. will. The provision is, however, a, requisite to the validity. of any’. 
ee devise disinheriting the parent, wife, spouse, or children of such: fall, 2 


- |» blood, but is limited to devises of real estate. This is.a limitation im- 2 atk y 
posed upon members of the Five Civilized. Tribes under their author- Oa 
“ity to. dispose of their property by will, and i is clearly not. applicable ce oe 2 
te the will of an Osage Indian. In fact, “the provisions of the 1906~ Bee — 
|. aet granted to members of the Five. Civilized Tribes the right to dis) =)" 
. pose of their property in. the: same manner as a non-Indian, under the. 
as laws. of the State, except a devise of land --which disinherited the. =. 








| = Pets wife, spouse, or > children, i in which: event a special | execution Pe 


Mee. 


kee is of limited applicability, a merely states that no ‘will devising eee 


real estate shall be valid where certain requirements’ as'to-such a‘. oe 


» devise are not met. : On the other. hand, the Osage act of 1912 ig. ae 


_ applicable. to all restricted property of an adult membér of the Osage oe 
_ Tribe. of Indians, and states: that no such will shall be: admitted ton ese 
: probate or have any validity unless. ‘approved before or. after the 
- death of the testator by the’ Secretary of the Interior. As distin-. 
guished from the: Five Tribes? wills provision, the. approval or dis-) eae 
~ approval of an Osage. Indian’s will, as in the present case, affected = 
| the entire: instrument, including aie revocation clause contained. ii 


the will as. a ‘part thereof, ~The will of December 14, 1953, was not. 


approved, as required. ‘Therefore, i in the light of the statutory: pro-. 

‘vision: that. such a. will, Jacking approval, cannot be admitted. to. 99 0. 

~ -.. probate or “have. any ‘validity, it: follows that when the Superin- - °°. 

'  tendent, disapproved. the: will, the entire instrument, including the: 286 
: “revocation clause, was. invalid. for: all’ purposes. “This is the only 9°.) 


: hee reasonable: conelusion. which .can.be derived from: the circumstances a Ps 
~ in the present case. where it has. been determined that the reasons for 


es : the: disapproval of the. December 14, 1953. will: extended to the whole . ee So 
"instrument, including the revocation clause. oe ae 
“Therefore, pursuant: to the authority delegated to the Solicitor by. oe 


ae the: Secretary of the Interior (sec. 25, ‘Order No. 2509, as. revised ; oo i 
—., 17 ¥. R. 6793), the action. of the Superintendent of the Osage fadicn ee 
a. Agency, disapproving the last will and testament of Kenneth -)— . 


Strikeaxe, bearing date of April 9, 1953; is reversed, and the said will | tage 7. 


: : is hereby approved, with the direction: that it be. delivered to tie ao 


ao ot appropriate ¢ eae court: in. | Oklahoma, for probiie 


_EpuunoT. ee z 
Deputy: Solicitor. 


i 


aya Vv. Letty, supra. 


ee “* Blundell, Baccutor, et al. ¥. ta, 267 U. S. 978, 2925). ne eee 
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ot Ww. KIMBALL Er AL 


are  ga7628 eee | Decided April a1, 1968 


2 Pi < Mining Claims: ands 5 Subject to--Mining Claims: ‘Special J Acts— ‘Mining : 
ae Claims: Withdrawn. Land—Withdrawals and. Reservations: Revoea- haar 


tion and Restoration ae 


a “Neither the Atomic Energy Ret ot 1946. nor ene Atomic Energy. ‘Act of 1954 a ithe 
op restored to the operation ‘of the mining laws lands | orcviously reserved or. ae 


withdrawn from the operation of. those laws. 


: | Mig Claims: ‘Lands Subject to—Mining Claims: ‘Special A Ae Mining ae 
| Claims: Withdrawn Land—Withdrawals. and. Reservations: boiled - 


- Sites—Withdrawals. and ‘Reservations: Reclamation Withdrawals» 


"The act of August 11, 1955, the Mining Claims Rights Restoration Act of 1955, 
did’ not open. to mining’ location land which was previously withdrawn or 


"reserved for: power development, or power sites Sand which, in addition, was ee | 


withdrawn for reclamation ‘purposes. 


Mining Claims: Lands Subject to—Mining ‘Claims’ ae Kis whine 


Sites. 


“Mining ‘claims: ipented: on™ land: withdrawn for power ste. purposes are null 
| and void where such locations were made Drlor to the act Gf August 1 il, 1955. os 


"APPEAL FROM, THE BUREAU oF LAND MANAGEMENT 


: cs 1950 and 1951, A. Ww. Kimball and others . located 24 placer n min- . | 
an claims on public lands in Ts. 12 and 13 N., R. 9 E., B. M., Idaho. 


‘Claims: ‘Withdrawn ‘Land—Withdrawals | and Reservations: Power fe i 


a Thereafter, on August 7, 1956 , copies of the notices of location, reciting 
- thatthe claims were icwtad under the mining laws of the United States 
J (80U.S..C., 1952 ed., sec. 21 et seg.) , were filed for-record in the Idaho ~~ 
_.... land office. The manager of the land office declared the claims. tobe 
-, null. and void because the lands were reserved for power development. . 
tos and withdrawn for reclamation purposes at: the time the claims were ae 
- located. The locators appealed to the Director of the Bureau of Land 


oo _ Management who, in a decision dated May 20, 1957, sustained: the et 


Tnanager. ~The Director held. that. the act of August. 11, 1955. (30. 


oe TRS C1959: ed., , Supp. LV, secs. 621-625), pursuant. to Shick the -— 

Sr notices of location were filed for’ record in the-land office, did not. 

validate these'claims, which, he held, were invalid when located because 
_ -of the prior reservation and withdrawal of the lands from the ‘Opetar ee 


a _ tion of the mining laws. ee 
The locators have ee: to the Soaviary of ths interick, “They LOPS 


ee : ; nad that the claims contain.source material. as. defined: m para- = a : 
ie OO i Ch, of. subsection (b) of section 5 of. the Atomic Energy Act... at 


a cae 1 Minda Kimball, Bari Kimball, Bob Johnson, Robert, Le Watson, lien M. Wilson, Roberta te wae 
poh aw ilaon, Grace. Cantrall, Harmon Kiinball. _ a! See et hee, 


ee \ ’ -- 


“April et, 1958 oS foe : 


oe 1946. 9 U. =< Cc 1959 a 6d: sec. 1805. (b) (1)) ‘aiid in in paragraph e B 
— (s) of section 11 of the Atomic Energy Act of 1954. (42 U.S. C1952 


oo. ed., Supp. IV, sec. 2014 (s)) and that the control of source: material ces 


f and the public land: m which it is found is mm. the Atomic Energy 
‘Commission, under the. provisions of subsection. (b) of section.5 of * 


eo the 1946 act and under section 67 of the Atomic Energy Act.of 1954. ° : 


- (42 U. S.C, 1952 ed; Supp.. IV, sec. 2097 ’). They contend. that the - 


te ~ Cormission’s. jurisdiction « over the land supersedes that: of any other : “ : : os 
Dawe governmental agency, regardless of any prior. reservation or with- 


drawal of the land for.any purpose. | ‘They. state that the Atomic En-. Sas a: 
s ergy Commission. has explored, drilled, and tested the claims and that. 
- on May. 15, 1951, the Commission entered into an. agreement with the = 


| - claimants, pursuant to paragraph: (6), subsection (b) of section 5 of - Tee 


_. the 1946-act, under which the Commission could. conduct exploratory whe 
a operations on the claims, thereby, they state, recognizing their interest... a 
. in the mining claims and their rights thereto. ‘They contend, further, 

that section 4 of the act of August: 11,1955 (80 U.S. C., 1952 ed., Supp... 


| ; : * IV, sec. 623), specifically recognizes the. validity of prior locations of oo. a 
oe ‘unpatented mining claims in that. it provides, for the filing of copies - oe 


a of the notices of location of such claims in the local land office within 
|. one year after August 1, 1955 “as | to any” or all locations p heretolore: oS 
a made.” . | os 
Phe. records A the Depiartiiont ee hab ae prior os nthe: aes a8 

; ‘ment. of the Atomic Energy Act of 1946. (42 U.S. Ci, 1952 ed.,sec. 
1801. et 80G:)5. the lands involved in these claims? were, with other na 


_ ~Jands,. on December .9, 1926, ‘classified as a power site. (Power | Site. me 


Classification No.. 155, Tine No. 8, ‘Bear Valley and Stanley Basin) le 3 - 


— and thus affected by. section 24 of. ihe Federal Power Act, as amended: > e 


i (16 U. Ss. Oy. 1952 ed., sec,. o, 818). - The records show that thereafter, a 


“og The Director’ 5 decision states that land in sec. 84, T 12 N,, RO E, is. included. in.the fo 


ee claims. However, an examination of the. location notices faila. to reveal that land: in that oe . 


~_ section is covered by any of the 24 claims. ©. Pie 
8Tn 1926, when ‘the power ‘site: olnseinen tion: was eanides the: Jans: ‘were : amipurveyed: Pee ei 

, Thereafter. by Interpretation No. 214, dated: November. 18,.1938, and: Interpretation No. Q2G we 
_. dated August 2,.1934, the lands involved in these claims were. ‘esalating fecoraing:, to” ee. 
_.» ecently accepted plats of: survey, as. being within the power site. | 
_’ 4Thé section provides that: 


_. “Any lands of the United States ‘included in any’ Sronoeed, Secjéek pnder. ‘the a 
= provisions of. this Part shall from. the date of. filing: of. application therefor. be oY: 


oe reserved. from entry, location, or other disposal under the laws of the United” i 
_. States: until otherwise. directed by. the - {Federal Power], Commission or by. Cone a es 


2, gress. * # *, Whenever. the. Commission shall. determine that the. value: of. “any 


“lands of. ‘the United: States so applied for, or heretofore or hereafter-reserved or = ee, 
; classified as: power sites, will not be. injured. or destroyed ‘for. the: purposes fo.” etree 
power development: by location, entry, or ‘selection under the public . Jand laws,.- 033-08 


ca ‘the Secretary of the Interior, upon. notice of such determination; shall declare. such nse 


oe  Jands open to location, entry, or selection, for: ‘such purpose or purposes and. under i pas _ ae | 
- such restrictions as thé Commission may. determine, subject to and with a ‘Teserva- See Sp tate 


- tion of the right of the United States or its permittees or licensees to enter upon,’ ‘ 
an occupy, and use’ any part: or. all of said lands. MecORsar ys: in: the judgment of. 
_ the Commission, for. the Dapoges of: this: Part Bee ET ia 2 ck ao o 





ai oer ae 
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oo on ‘December 29, 1988, thie Taide 3 were S aithdrawa from piste ‘enter — - 
by the: Secretary. of the Interior urider the authority conferred on him. 
ae by séction. 3 of the Reclamation Act of June 17, 1902. (48° U. SoC. 6. : 


1952 ed:, Sec. 416), for use in connection with the Boise Reclamation ae 


ee ‘Project. (4F. R, .110).: These lands have not' been restored to location : - ce ee 


: re under the mining laws by the Secretary of the Interior5 = ee oar 
aa The first question for consideration is whether the Atoitig Bnorgy ee 


fo ee of 1946 opened reserved or withdrawn public. lands of the United ; . | 7 


oF States to the operation of the mining laws. -— tere 

es ‘Subsection (b) of section 5 of the act is the only part thereat which eo 

Se ‘dealt’ in ‘any manner “with the public lands of the United States. oe 
ee. Paragraph (A) of, the ‘subsection defined “source material.” Para- 


oe ‘graph (2). provided that, unless authorized by a license issued by the : . 


a “Atomic. Energy Commission, no person might transfer or deliver,’ . 


a receive possession of or title to, or export from the United States any. : 


7 oS source material “after removal from its place of deposit. i in. nature, a. 
ae except that licenses shall not be required . for quantities of source 
oe materials which, in the opinion of the Commission, are unimportant.’ 9. 


e : ey : Paragraph (8). dealt with the standards to be established for. the We 
_. dssuance, | refusal, or revocation of licenses. Paragraph. (4) author- : 


ized the Corimission to issue regulations or orders requiring reports: or, 


ee of ownership, possession, extraction, etc., of source materials ‘ ‘except eS _ ; 
>. that such. reports shall not be required with respect.to (A) any source | 


material prior to removal from its place of deposit in nature, or (B).— on 


| ‘quantities of source materials which in the opinion of the Commission — . 
are unimp ortant. or the reporting of which will discourage independ- he 
“ent prospecting for new deposits.” Paragraph (5) authorized: the = 


“Commission to purchase, take, requisition, condemn or otherwise 


oa The ‘act of April 28, 1982 (48 U.S. C., 1952 ed, see. 154), provides ‘that: 


oy ee acquire supplies | of source materials or any interest in real: property BoE : 7: 
re _ containing deposits of source materials to the extent it deemed heces=" 1s. 


4 


a Where. publie lands of the United States have been’ withdrawn: for possible use: = . re 
~ for: construction purposes under the Federal reclamation laws, and are known or - | 


: - Z : : 3 believed to be valuable’for minerals and. would, if not so withdrawn, be subject: act a 
— Jocation and patent under the general mining laws, the Secretary: of the Interior, °.: |. 
‘when in his opinion the. rights of the United States will not be prejudiced thereby; a 


ie, may, in his discretion, open the jand to foeeten entry, and patent under the ue 
general mining: Jaws, re ; Bee Ss 


“So: far’ as’ the records of this Department show, the Federal Powe chan taon. had not, Eee: 


: oe prior. to August 11, 1955; made the determination referred. to in section 24 of the Federal — 


ae .. Power Act. with respect to the lands involved in. these claims, and ‘the Secretary. of the . | | 


Pe Be Ba Interior had not declared the lands to be open to location, entry; or selection, subject to. ; 


‘the limitations. imposed by section 24 of that act. Nor’ has the: Secretary opened’ ‘these © 


“) Jands to mining location under the act of April 23, 1932. The Federal Power Commission _ 8 7 
. 2 ©" did determine on August 30, 1956, that none of these claims embrace lands included in any. ae Ye 


a . project operating ‘or being~ constructed under a license or permit issued under the Federal. Sa. 4 
cosy» Power Act or other act of Congress and that these lands are not under examination by, a. Sige ie we 
teas Drosteetive } licensee of the Federal Power Commission. 3 aac 


terials: in the public lands, provided that: 


ee user e Ba eee “oe Ay We KIMBALL ET. AL. opin sl | a { 69 ie Ae 2 
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ae sary io éffectinate ther provisions of the act. “Paragraph (ey adored 

~ the Commission to. conduct and-enter into: contracts for the conduct . . 2 ae as Ee 

-. of exploratory operations, investigations, and. inspections to determine ce 

_. the location, extent, mode of « occurrence, use, Or conditions of deposits: ~~ 

_.. or’ supplies of source materials. It provided that such. exploratory 93. 

eee operations might be conducted only with the consent:of the owner». 
but. that investigations, and es aaniie might be conducted without nee 

such consent... coe : 


“Paragraph (a Yi the. provision seating to deposits. of § source 2 mae 


: Miss ae, 


AI uranium, thorium, and. all other. materials. determined pasaaae to para-. a2 
“graph qy. of. this. subsection to. be peculiarly | essential to: the ‘production of 
-fissionable material, -contained,' in whatever concentration, in deposits in the.” ae 

ae ‘public. lands are ‘reserved ‘for’ the ‘use of .the’ United. States subject to: valid 9) 
 - ¢laims, rights, or: privileges. existing on. August 1, 1946 # a ®- The: Secretary, 

tae of the Interior shall. cause to: be. inserted. in. every’ patent, conveyance, lease, | Ta nt 2 a 

” 2 , ; permit, Or. other authorization granted. after August. 1, 1946, to use the public. = : Ce a 

lands. Or: their woineral. resources under any of. which there might. result. the. % es 

“extraction of any: materials 80 réserved, a. reservation to the United’ States: of eae 

Oe : ‘all: such: materials; ‘whether: or ‘not: of commercial value,’ ‘together with the’ right aye . i 

- of the United. States through:its authorized agents or representatives atany. time: Pei 

oe es bO: enter | ‘upon. the land and: prospect. for, mine,..and remove. the same. * *.* = oo ee, 

eee Any lands so patented, conveyed, leased, or otherwise disposed of, may: be used, ner 
ae and. any rights under any such permit. or authorization may he ‘exercised, eee ee 
if noreservation‘‘of such ‘materials had been made under this subsection; ©: °° 
e toe except’ ‘that, ‘when: ‘such use: Tesults in the extraction of any: ‘such material from a ees 
‘the land: in. ‘quantities: which ‘may: not. be transferred: or delivered without a... ee 
> ‘Vicense under. this subsection, such. materia} shall. be: the property.of the Com- a 
te ~ mission: and the Commission may Yequire delivery. of such material to it.by) 0° 
.. any possessor. thereof after such. material has been: separated: as such from thes. ie 
os ores. in ‘which it was: contained. If. the Commission requires. the delivery of = > 
o‘Sueh* material to. it, it: shall: pay to: the. person mining | ‘or: extracting the. same, By ae male 
Raat or: to’ such other person as: the Commission: determines. to: be entitled thereto, oe Pe 
’ sueh sums, including. profits, as. the, Commission deems fair. and. reasonable ee ee 


a for. ‘the discovery, mining, | ‘development, production, extraction, and other. serv-~ he 
» fees performed with respect: to. ‘such material. prior to such delivery, but such i : 
. payment shall not include any amount: on account of the value of. such. material Paes 

before removal from its: ‘place: of deposit’ in nature.’ “If the: Commission. -does: not co 

require delivery of such material to. it,. ‘the. reservation made eee to ‘this er 


' "paragraph. shall be of no further force or effect.” eae 


section (b) of section 5: restored to the operation of the mining laws ets 
lands which had theretofore been reserved. and: withdrawn: from.the® 2.000.008: 
=o operation. of those laws.° Whilé the control of all source material 9.) 
; = alter. removal from its place of deposit i mn nature” was. placed i inthe . oe 


Nothing. in paragraph’ (7) or in: ‘any. ‘othen piragraph of: as | 


i o Pee CL, Jease: 0. Ova, $2452 Ganuary 3 14, 1947; ‘motion for rehearing denied February ge 
Poth ae s08n a ie © ee ee ee ae ee 


3 Y. in 3 





te a Atomic Energy Coiataission and while those deposits. of source: ce ma : - 
_ terial contained in the-public lands of the United States were ‘specifi- ee 
_ cally reservéd to. the United | States, riothing in the: act, changed the. 


aoe Se "DECISIONS: Or. THE DEPARTMENT. oF THE. INTERIOR 65 a D >. geek 


» existing mining laws with respect to the lands subject to those laws. aa < 


“Although a certain amount of confusion éxisted following’ the enact- 
. tnent of the. legislation on, August 1, 1946, as to whether land other- 
cos wise subject to the mining laws could, ‘after that date, be located for: — 

- + source material minerals, that act ‘hae never been construed; mnorisit  ~° 
ges susceptible of. coristruction, to open reserved - and withdrawn land ences 
to the operation of the mining laws. By. the end of 1948 it had been es 


determined by the Atomic Energy Commission and concurred in by 


‘this, Department that subsection (b) of section 5,.and particularly - 


4 -- ‘paragraph: (7) thereof, must be read.1 in context’ with’ the mining-laws: 
. of the United States, which, since 1872, have set the pattern for the 
a7 disposal of the mineral lands of the United States. ‘It was concluded’ 
- from the legislative: history of the act. ‘that Congress intended that; = 
- private industry should be. responsible to.a large | extent for the dis- ~ 
- covery and development of new deposits of source material. and that 


- despite having preserved to the. Government broad. powers over the. . 
_ reserved uranium and:thorium in the public’ lands, the Congress had, 

oan paragraph (7), expressed | its intention of encouraging independent. | 
prospecting | on those lands. It was concluded therefore: that the _ 


a i provisions of paragraph (7 ) need: not prevent. the filing of locations 


on. the publie lands: subject to. location, based on .the discovery. of 


— “valuable deposits of uranium or thorium-bearing ores without regard ; 


to the value of any other mineral: which. might. be contained - in the . : 
ores. Briefly, the position taken ‘by the Atomic Energy Commission. 
and. this. Department. was that when. valuable deposits of source ma-. 


Ue ~ terials. were discovered on “public : ands: subject. to. location, after 


- August 1, 1946; mining locations might be made on those’ Jonds: in 


‘the same manner as in the case of any other minerals subject.to the 


ae ae “United States. mining laws. ‘Locations made on. vacant, unreserved oe 


=a. . and unappropriated public lands after ‘August. 1,. 1946, which were | 
based on..or which contained reserved uranium. or. fous were ‘sub-- ae 


~ a ject to the right of the United States, through its authorized agents, aa 
| _ to enter upon the land. subject to the location and prospect: for, mine, By oon 


en ee and remove the ore containing the reserved mineral. Paes 


PSE 4 Under the mining laws all valuable. ciperkt: depostte. in the: publie lands of. the Unitea _ , 
eer States. are open’ to: exploration. and purchase and the lands in whieh they. are found are. . 
ere open. to occupation and: purehase except as they may. have been withdrawn. or reserved: for ee ba, va’ 


: as .. other purposes and except as other provision may have been made for: their disposition: 
(30 U. 8..&,, 1952 ed., sec.. 22). . 


ee ta .  & Letter. dated. ‘September 23;,- 1948, from the ‘Chairman, Aentile imieray Commission, to : : tee ze 
aa the, Séeretary of the Interior and reply thereto dated November 12, 1948, from: Assistant ee . ae 


oe — ; Receiany Davidson Bae 1-321, General, sie 2). 


300) bees a oe We ‘KIMBALL: Br ‘AD. SEU = VL: 7 - 


April 21, “1958 es = : : 


Thus’ i is S apbardat, that the. lands involved | in. these’ mining nine” es 


go ve a “haeing previously been’ withdrawn from the operation of. the mine : Ss 
+ ing laws, were not made. subject. to those laws by any provision of.- 
the Atomic ‘Energy. ‘Act of 1946. That: the Atomic Energy Com- 9 | 


: - Mission: may’ have. entered: into: an agreement with. the. locators aus oo 
- thorizing the Commission to: conduct. exploratory. ‘operations | on the 2-0 3.. 
~ lands does not establish the validity of the claims. . It being apparent > 


es that, the. Congress _ did ‘not. intend by the Atomic Energy Act of. a 
oe -1946° to: subject. to the. ‘operation: of the. mining: laws public Jan ds: Wet 
a previously. withdrawn or reserved from the operation of such laws, a 
any, agreement which. the: ‘Commission. may have made with the loca- ee 

-. tors, as the: purported owners of the ¢laims, is of no effect, insofar 


as establishing the nde of the claims under the ® mining. Jaws is. : 


“ _ concerned. a Bo 
Nor does section 67 of the ‘Atomie: ‘Phergy Act. of 1954, upon which a 


| we the. appellants rely, serve to validate the claims of the appellants. e oe : 


‘That section authorizes the Atomic Energy Commission to.issue leases a 
or ‘permits. for. prospecting, exploring, mining and removing de- i 


ate ‘posits of source material in lands belonging to the United States. 9 


- . The appellants do not claim to hold any lease or permit from. the : | 3 
‘Commission and, if they held such a lease or permit, that lease or oe 
permit would be. inconsistent. with a claim toa ». valid location: On 


3 public lands,under the mining laws.. 


In amending the Atomic. Energy Act in 1954, ae Cones dita. os ee 
“nated the: reservation: to the United States” of deposits of source’ 


materials contained in the public lands. It provided, in parag graph 


—(b). of section 68 (42 U: S. C.,,1952-ed., Supp. TV, sec...2098),. that...” 

where patents, conveyances, leases, permits, or other authorizations Laie a 
had. been issued which-reserved to the United States such source” 
materials and the right to enter upon the land to prospect for, mine, 


~~ and.remove the same, the head of the Government agency which _ ie 


issued the patents or other authorizations should, upon application of 7 eee 
-.. the holders thereof, issue new. or supplemental patents « or other. a aun 8 
oe thorizations without such reservation. Se Os Ue | 


~ Paragraph (c) of section 68 provided: 


i, - Notwithstanding . ‘the provisions. of! the “Atomic. ‘Mergy- ‘Act. of 1946, ee : Ske 
oe amended, and particularly: section - 5 (b). (7 ) thereof, or. the provisions. of the’ ee ey, 


Le _, Act of - August 12, 1953. (67. Stat. 539), and particularly. section 3-thereof, any .. os 
ee, mining claim, heretofore located under. ‘the mining laws of the United: States, fOr foe a 


or based upon a discovery. of. a mineral deposit which .is a. source. material. ie 


and which, except for’ the. possible ~ contrary construction of. said Atomic: 7 ie 
eee Ne ‘Energy Act, would. have been. locatable under. such mining. laws, shall, Angofar | ee ae. 
ere a) adversely affected by such: possible. contrary: construction, - ‘be. valid and eas 
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a * sinttis | in: alll “respects ‘to the same ‘extent as if. said: mineral deposit were = a 

ar = locatable. amineral ‘deposit other than: a source: thaterial? ae aie pee 
ce “That provision does not. affect, in any way. the: ane here wae | 
ee “consideration. But it removes any ‘doubts which : may: have remained 

- ...- that public. lands subject to location under the mining. laws could, | 

ge notwithstanding : the Atomic Energy Act of 1946,.be located for min-- 

eral deposits which are ‘source materials. ‘At. the. same time, it. 
oe “recognized that. the validity. of. mining claims. located on. the public. 
'.)* lands for source materials i Is. to be. tested by. the ne Jaws and aed 7 
_s by the Atomic Energy Acts. - em co 
, ‘Nothing i in the Atomic Energy | ee of 1954 sabjeoted to the opera- ta. 
+ tion of the mining laws lands theretofore reserved ¢ or withdrawn from pron 
opts the operation of those laws. s 7 | ce. 
Ce There remains for ‘consideration ‘the acer whether ne ‘act of iw 
co Austist 11, 1955, the Mining Claims. Rights Restoration Act of. 1955, 
Ch sand: particularly. section 4. thereof, Tecognizes the validity, of. these ae 
pate ; claims, as the appellants contend. - | Leap 
ON LE Section 2 thereof ae U. 5 c, 1982 ed., + Supp. Iv, sec. 2 €21) 1 pro- ee 
ee vides that: “ees 


All publie lands: belodising: to ‘the United: States ; heretofore, now or’  hevéagter = a 


is - withdrawn: or ‘reserved. for power ‘development or power sites shall: be, -open to- a : 
entry for location and’ patent of mining claims and for mining, development, oe 
_ _ beneficiation, removal, and utilization of the mineral resources of such lands = 
. under applicable Federal statutes: Provided, ‘That all power rights to such lands... ae 
_ Shall be retained by the United States: * * * And provided further, That ‘noth- 
os” Ting. contained herein shall be. construed to. open. for the purposes. described in. this...) | 
tea ol any. lands 4) which are. included in. any project operating, or being con- ye ee 





ahi Section 10 of the ‘act of ‘Kagadt 18,. 1954 (68 Stat. 708, 715, 716), vevined ‘nection . ‘(b), ae 
os w of the Atomic Energy Act. of 1946 by eliminating therefrom. the. Teservation, of source’ 
al " - materials and by providing for: the issuance of. supplemental. authorizations without such Pe oe 
_ <)> @ reservation. It also'added-to the Atomic.Energy Act of 1946 the substance of what in AAP cant 
".2..the Atomic ‘nergy Act. of 1954 became paragraph: (ce) of section 68. oe 


40 The act of August 12, 1953 (80. U. S. C., 1952 -ed., Supp. IV, secs. | 501-505), soteresl 


ae to in paragraph (ce) is an act which provided that any mining claim’ located under the mining si Oh 
*- aws.of the United States subsequent to July 31, 1939, and prior to January 1, 1953, on -— 
.. . Jands of the United States which were at the time of such location included in.a lease or 
- permit issued under the mineral leasing jaws (30 U. 8. C., 1952 ed., sec. 181 et-seqg.) or =. 
_.--govered by an: ‘application’ ‘for sucha lease or. permit. or known to be valuable for minerals .— ee eer 
subject. to disposition | under. those laws. should ‘be effective ‘to the same extent ag. if. ‘such ee ME 


mining claim had. been located: on lands. which were at. the time of such location’ ‘subject to 


~-.* Jocation. under the mining Jaws. The act provided. that in order - to: obtain the benefits . 
| /. thereof the owner of such 2: mining claim must meet the. requirements set forth therein.. 
-«. Seetion 8 thereof (30 U.S. C., 1952 -ed.; Supp. IV, sec. 503). provided that any mining 
. elaim. given force and effect by. that. act should be’ “subject. to. the reservation to the United ae 
oo.» States Specified in paragraph (7) 4 of subsection ap): of section. 5 of the Atomic Mnersy. Act , 
yo OF 1946. . . - 


- The act of. August 12, 1953, was a Ageit recognition by: the Congress of the corrections’ of. 


_: “the position taken. -by the Department since the passage of the Mineral Leasing Act of . 
, February 25,. 1920, that, unless 80. provided. by the Congress, there could be no contempo- Cas 
raneous operation ‘of the caning laws. ead ‘the mineral leasing: laws with respect to. the — 


Pe et "same lands. 


The act: of August 18, 1954 (80 U. 's. C:,. 1952 ed., “Sapo. IV, SECS.. 521-581), ofehtiniad 


: a . ji ; -in fn. 9, amended both the mineral leasing laws and the mining laws. to provide for. multiple. oe fo 
aces -_ mineral dévelopment of the same tracts of public lands. oe : os ees 





oe Sa a Ree 8 et woh owe . a ere ee 
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i : . : Rae 
See we ae ie aie 
ay “a, by : as : 


oe structed under'a icense ‘or  periale: issued under. the Federal Power ‘Bet or. re ciler oe 








. Aet of Congress, or (2) which are under examination and sur vey by: a BE bepectize te 
oo licensee of the Federal Power Commission, oka PE ne CMT aie ona 
oe “sg! Lhe Ge ye ily ae ut 3 ae rr Je te Bg + - vas ee ae iY ae 

ee “(e): Nothing i in this Act shall affect. the validity of withdrawals or reservations Bs ag 
_ : - : for purposes other than: power. development. a © Gad ee 


Section 4, provides: 


The owner of any unpatented 1 mining - claim located. on Vand descr ibed i in ‘section oe es - 


‘ . ; 2 of. this. Act shall file for record in. the United. States district land. office of. at 
land district in which: the claim is situated (1) within one year. after the effec. 9 4.0 
~~ “tive date of this Act, as to any or all locations heretofore made, or within sixty’ 9 + 


wee days of location as to locations hereafter made, a copy of the notice of: location of | ee ie 
a the claim ; (2). within sixty days: after. the expiration of any apnual assessment 


es ‘year, a a statement as to the assessment work done or. Amiprovementa. made: during, ee 


Fs eh the previous assessment year. 


‘Section 2 clearly shows. that: the “Gongiess did not open: to mining - 


. “Aéeation, all lands withdrawn or reserved .for. power development Ore fo 


F ‘power sites but only so much of those lands. as'come within the scope’ : 


of the.act.. The lands involved i in these claims are withdrawn for rec- a 1 aoe 
lamation purposes and it is obvious that the act’ does not either open ° a 
_ those lands to the operation of the mining laws or validate locations ae 


previously made thereon while the lands were SO withdrawn. 


. ©The language “ ‘as to any or all locations heretofore made”. contained. | 
"in section 4 and relied on by the appellants does not apply to locations. ~ 


made: prior. to. August 11; 1955, on land withdrawn. or classified - for - 


: : power site purposes at the time when the locations were made.” Day: ee 
| | Mines, Inc. 65 I. D. 145. (1958). , oe 
Therefore, pursuant to the cuthones delegated ‘6 the Solicitor by Bey 


| the Secretary of the Interior (sec. 23, Order’ No, 2509, as ‘revised; 17. 


_F. BR. 6794), the decision of the Director of the. ‘Bureau of Land | : 


| Management, declaring ae: - mining. claims. to be-null and void, as 
a aitirmed., Dyas = | 7 : | | 
- “Rowonn: fe ‘Frrvz, | 
Re aide Solicitor. 


\ - 


APPEAL oF ATLANTIC ALUMINUM & METAL DISTRIBUTORS, ING. No. ea 


oe  TBCA-129. ee + Decided April 22, 1958 





ie ‘ a "Contracts: Additional | Compensation —Contracts ‘Speiations Contract: aA oe 


~ Interpretation. 


“When the Government ordered: a ee of copper Satine which was ts be. ey ‘ee! 
in the fabrication of heat exchangers,.and the straightness:of the tubes was) 
- of. “paramount”. importance. but. the: specifications, although they. included. ; aes, ; 
" stralghiness enone the characteristies of. f workmanship, failed to pene an oe = 
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e | eae for - stratbh iness, the supplier was entitled te additional baa AS | 


a _ > tion for straightening the tubing after delivery ‘in. ‘order to meet:the -Govern- sae? . 


Ae wo se, Se ete 


pee ae = “ment’s requirement for. atreighines, which allowed : a tolerance: of ad one 7 ; - cE, 
gps _ hundredth of an. inch per foot. ee | a oe 


BOARD. OF CONTRACT APPEALS 


Hk agile Ainaae & Metal Distributors, Tne: ‘Gane agowe . — 


Le as Atlantic Steel & Iron Company), of Springfield, ‘Massachusetts, ou 
a has’ appealed from the findings of fact and decision of the contracting cy 
ia ee ‘officer dated J uly 29, 1957, denying its claim for additional compensa- 
tien. in the amount of $Y, 076, 95 for the performance of Contract. No. 
+. 14-09-060+1058, dated December 23, 1955, ‘with the Bureau of Mines,.- eM, 


a & hereinafter denominated the Bureau. ' : tes 
The contract, which: was on U.S. Standard’ Form 33 3 (November ae 


. 1949. edition) and. incorporated the general provisions of U. S. Stand- 


ard Form 32° (November 1949 edition), provided. for the delivery of 
seamless copper tubes to be used by the Bureau of. Mines in the con- 


: struction of heat exchangers for its helium plant at Amarillo, Texas, , 
-. in accordance with the terms of the invitation to o bid and the © specific ee 


o> tions attached thereto.” 


ade hearing for the ‘purpose of dale testinony: nid Seal ee : 
‘was held before all three members of the. Board ; at ‘Washington, a C., 


on ‘February 10 and 11, 1958. | | 
Part of the claim of the appellant in ‘the aniount of $0, 028. 39, ‘which ae 


| | . represented interest charges: on money withheld by the. Bureau, was. 
_- withdrawn at the hearing by counsel for. the. appellant who conceded: oe 
that interest was not allowable on a claim. against the United States. as 


4, The Board will, therefore, consider that the sppeltantie claim is isin n the att 


~ amount of $5, 047.43, | a 
Under the terms of the contract the ia was to actives to ae wg 


a es “Bareaw’ within 150. days of notice of. award of. the contract. 85 500 oe 
‘seamless copper. tubes i im 20-foot: lengths, and 29, 150 seamless’ copper. 


eee tubes in 12-foot. lengths, both of an, 1 outside diameter of “A of an inch. go > 
ae ie ‘The specifications provided: oe | : as a eo 


Seamless ‘copper ‘tubes: to- be purchased under this: ‘aviation will be used. by : - i: 


: a ane’ Bureaw of Mines in: fabricating heat exchangers for refrigeration service. ~ a as 
‘ou. The: tubes shall be. manufactured in. accordance, with ASTM See ee: 


Ss Bd-6at 


This (ponncation was entitled “Standard Specificaiion: for Copper and: a . ” 


oe - Copper-Alloy Seamless Condenser Tubes and. Ferrule-Stock.” ee 
ASTM. Specifications B 111-52 prescribed the temper and: seat ae aes 


aa . composition of. the tubes, as well as other characteristics... _ Paragraph ee 


fod This refers to the American Society for esting Materials whose home’ office is at Phila Se 
ee delphia, Pa. “The pociery issues Biectications for all Hes of nonferrous materials. _? 


Be Sia 6d ED” ob 
mes teen 


a a headed “Workmanship,” simply provided : 


= inside and outside [italics supplied]. 
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: 48 of the spiclftentions a allowed certain tsiéeantes for the. idinipstee, : ee 
oe thickness, length, and weight of the tubes.2. No tolerance for straight: eee 


es ness, was mentioned, however.” Paragraph 1 w of the © epesifontion, ' ES 


. Q 


‘The tubes shall be round, straight, and ‘uniform ij in | thickness cheoushout. "meg ve oe 
shall be. free from cracks, seams, slivers, scale, and other surface defects, ‘both. |e s 


page 


As the: ‘appellant. was a. ‘deale® rather ere a anubeourer hie. ooo 


oe os sparties contemplated that the tubes would be manufactured by. the) meee 
firm .of: Heinrich. Diehl & Co., of Nurnberg, West. Germany,’ and ee 


| shipped. Gif, any Texas Gulf Coast port, before the close: of the 150 vs 


7 days specified 3 in the invitation. — 


The contract contained two. provisions o on nepeetion a ‘thie ¢ abe Ta 


es Paragraph 5 of the general. oe of the contract: provided inso- : 
| far’as pertinent: -_— : Pa a 


(a): AW supplies cohigh: ‘term throughout this: clause ‘includes without limita- - 
tion raw materials, components, intermediate assemblies, and end. products). 
: shall be subject to. inspection and test by the Government, ‘to the extent practicable 
at all: times and places including the: ioe of manufacture, and in any event 


';. prior to final acceptance. 


‘“(c): oie Final acceptance, ‘or rejection of the. supplies shall be made as” no 
prompily as: practicable. after delivery, except as otherwise provided in. this. con- 
. tract, but failure .to. Inspect and acceptor. reject supplies shall neither relieve: 
- the contractor from. responsibility for such supplies as are. not. in accordance 


_ with the’ ‘contract ic ema nor. ‘impose liability on oe Government. ao : ee ‘ 


E for [italics supplied] 


‘ ; Paragraph 19 of. ASTM Speciation Bi 111-59, headed “Inspection” oe 


provided = 


‘ . 


The- ‘manufachirer shall afford the inspector; without charge, all See - 


“facilities t to satisfy. himn that the tubes are being furnished in accordance with” this, 
specification. ‘All: tests: ( except check analysis): and inspection shall be. ‘made 


_ at the place of manufacture, prior. to shipment, unless otherwise specified, and.“ 


. a shall. be-so conducted as not to: interfere. aecaeiats with the paeegge of the 
. works. [Italics supplied. ]- | 


Ee May 1956, Mr. Maurice N. Katz, Vics President of the appellant, = ‘ = 
es who. was its. énly. witness at the hearing, made a trip to: ‘Europe in the | 





6 f which he visited. the Diehl firm that was manufacturing the “Oo os 


a tubes and: ‘discussed with the firm the execution and completion of the, Mes 


we contract. After returning from abroad, 2 wrote : a letter under date of ace 


“2 By ‘Change: Order No. 1, dated: Tine. 6, 1956, and aécepied. ee ‘thie: pouteactors on June ae 


ee bs -1956,. the .wall. thickness tolerance of the tubes was changéd ‘to. plus or minus 0.0025 © Poe 


e “inches, and:the maximum phosphorus content limit to. 6. 025%.- In bidding on the invita ~ 4 oe ; tA 
_ . . tion, the contractor. had eager the tensile’ "strength, bea sree ae PhOEpHoEUs eer a, 
+. .° content of the tubes: | 


The atpelenve bid 80 stated. s ae ae a a Ea. aoa le 
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Pos - May 5, 1956, te ae contracting officer, i in ee he. eased the’ i 
noe * portance of expediting the inspection of the tubes in ‘order. to permit, oa 


oe their shipment 3 in time for delivery pursuant to the contract. 


~" -The Bureau had already taken steps to have the tubes inspected ae a 
the plant of the manufacturer, It had arranged. to have the Engi- - 


: ~ neering Procurement. Center of the Army at Frankfurt, ‘West’ Ger-. 


: many, make the inspection. ‘Under date of May 4, 1956, the Bureau. 7 
wrote to the Army a letter on this subject with which it enclosed an ~ 
Army inspection requisition and’ a copy of ASTM Specification Be 


or : 111-82. The last. three paragraphs of the. letter were. as follows : es 


The Department of | the Army is requested. to arrange for a “preinspéction. to 
et assure complete understanding of the specifications. ‘It is ‘important to avoid 

'\-delays because the copper tubing is to be incorporated in heat exchangers which —~ 

a will:be used. to. produce’ additional quantities of. urgently needed. helium. Please | 


oa te advise us what: ‘organizational unit will actually carry out the inspection, 80: ‘that : 
“we may forward the information to our supplier. — “a : ee 
0) “Tf the material meets specifications without question, “we will not require re et 

a “view of inspection reports. prior to. shipment. me aoe aoe a 
Ode ee Straighiness, as required by ASTM [ specifications, 4 is of paramount importance : : ne es 
| eo ae Litalies supplied]. et ee : 7 ee oa ae 


The Bureau also informed the Engineering Procatament Cetitar a 


Pa | -_ amessage received by it on June 28, 1956, that curvature of the tubesto. . 
Jo : “be. inspected should. not exceed one. hundredth. of an inch per. foot, and. sae 
this message was passed on by it to the manufacturer on the; same date. an 


: i . Kate. himself: testified that the problem of. straightness. was. first’ ee hs 
~. brought to his attention about. June 28, 1956, and that he had many 


“conversations thereafter. with. the contracting officer - ‘concerning: the — 


: = “problem, ‘Under date of J uly 9, 1956, the Bureau sent a telegram to “ : 


the Engineering | Procurement Center which read : “Atlantic Steel and 


Sy ‘ : _ Tron instructed mill to straighten tubing to one hundredth inch’ per, | i: 7 ao 
oe feats - Check for compliance.” - Under date of July 5, 1956, the Bureau. a 


~. also sent: a telegram tothe same effect to the appellant. The tele-. - 
gram’ read: “Specifications require straight. tubes. We will. accept. 
> curvature. one-hundredth ee per. foot.. Advise mull to igs 7 
tubes.” . , | S, 
oe The tubes were ready: for inspection on J une of, 1956, and were in- 
7 ‘apsoted by a Mr. Paul Mueller on behalf of the Engineering. ‘Procure-- 
men Center on J uly 6 , 1956." ° The result of. the. inspection was 


‘4,This appears pene a report dated July. 16, ‘1956, anade by the. officer: commanding ‘the 
Engineering Procurement Center to the ‘Chief of the Helium: Operations of the. Bureau’ 
. . (Exhibit 35 attached: to the. contracting officer’s findings of fact)... However, the message 

itself, which presumably: was: inthe form of a cable,‘is not included. in the appeal file... 
. 8 A preliminary inspection of a small batch of the tubes ‘was apparently made by a Mr. 


. e - Arold. of the Engineering. ‘Procurement Center as. early as June 165, 1956, but ‘Arold was, 
cae pope by Mueller. who made the final rasan wea at the ee of f manufacture. . . 





a are 





oe Laue ae | ATLANTIC ALUMINUM & ‘METAL DISTRS, ee eu Bas 
ate ~ reonda on ona: » Form Db-250 entitled “Material Taspection: alia Bae oe es 
_. eelving: Report.” 7 The certification’ which: was provided on. 1 this form pees 

me “ above the signature of the inspector was as follows: a - as Ses 

| 7 I certify that ‘the items listed. herein’ have been inspected byt me or. fe ; | : ooo. 

| winder: my supervision. . _ They. conform to, contract and have been ace. ye en ore 


oS cepted, except as noted. - es ae u . Pes 3 eae a8 RE 


. ; as However, Mueller 3 in. signing. the DD-250 ‘covering tha fhepsction of - 
_.. the tubes blocked out the words “and have been accepted.” » “There were - 
| no Specifie exceptions: indicated. by Mueller on the copy. of the form 


6a it j in “red ink the srords “TNFORMATION “ONLY? : “However, 
-- the reverse side of the. copy of the form transmitted to the Bureau” 
bore the following “Note”: SS age ue ee ee ee ie. a 
coe 3 Dhe: items: listed. herein conform with requirements of - specifications, with the - eae a a“ - 
ree exception to. the. tolerance . for straightness.- It was found. that the. ayerage - es 
ee ee sample which was checked for. straightness had a uniform. curvature of BEDIOR. me ee ee 
‘foot per total length of 20 ft?” Bees - 7 ae ey oe ee 
cs Tn this copy. of. the form. the words post as s noted” in ‘the certifica ae ee 
oO tion were underlined. - 7 oe 
ee fo anemaliis penta | in. de inspection, and ee ag. the dis: zat af ae 
Pane YD ‘crepancies: between. the copies. of the DD-250 given, to the manufac-. 
~~. turer and. the “copy. transmitted to the Bureau. | By the time the. 
no, inspection. was made. both. Diehl. and the appellant. had. been. made 
|. aware of the. “paramount. importance” of. straightness. in the manu-- 
facture. of: the tubes, Indeed, the ‘precise tolerance for. straightness 
_ desired by the Bureau. had already: ‘been. communicated to. both. of 
. them. . ‘However, it seems that Diehl. had no machinery for correcting». 
the tubes to the required straightness, and, were they to have been 
Pies sent. for straightening - to one of the German metal-working plants _ a = 
’. which had such. machinery, It: would not have been..possible to ship. 
+ the tubes in time for them to. arrive at a. Texas Gulf port before the ° 
ae _ expiration ofthe time allowed i in the contract. ‘The: expedient: was,” 
.. ... ‘therefore, adopted. of signing “Gnformation” copies. of Form DD-250 . 
ee = order. ca avoid any further delay 3 in shipment.” ee _ Under. the ape ee 
: “se Until: ‘they. were - notifiéa ‘that® a ‘dtrsichtucen’ tolerance of ‘onehinidreatt 6m an: ineli., 
ee foot was: applicable, the. ingpectors: of: the. Engineering: Procurement. Center, considered 
that: the tubes had to meet. the straightness. tolerance. of. ASTM Designation. B. 251-54, 
; which allowed | a. straightness tolerance of %”’ in any 10’ portion of the total. strength ¢ of. 
ho seamless copper tubes manufactured in accordance: with: ‘ASTM Designation ‘BB . 
0 TAN this, appears from. the: Teport: dated. July, 16, (1956, from the. commanding. officer at. a 
a: ; the, ‘Engineering Procurement. Center| to. the Bureaw’s ‘Chief of: “Helium: Operations. at os ae 


ee ; ~Amarillo,. Texas, to- which. ‘reference has already. been made. - This report aecompanied, the = 
are < eee jragemtted: to. the Bureau. ie 
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aa pede 


fa 5 - pellant’s ¢ contract witli Diehl, a v signed DD-250 had 7 accompany 7 the ; ee > 


| Sd = Be invoice and. shipping papers. Af the form had. not been signed, Diehl 


. _ could: not have obtained payment. of the letter oe credit furnished it ten Re 


ee - by the appellant. ee Suse 
After the inspection, Diehl. shipped the: fee to: 6 Howton on a 


a — - The shipment was made on July 9, 1956, on the S. S. Barbara Lykes.? | | 
~ When they arrived the Bureau refused however, to accept. the shipment 


: | oe on:the ground that the. tubes did not comply with the specification re- 
ee “quirement of straightness. There is no doubt that, if the contract re- 


“quired the tubes to be manufactured with no greater tolerance for — 


pa . straightness than one hundredth ofan inch per foot, they. did not meet; 


- this requirement, except perhaps ‘for so small a batch of the tubes that 


Seite can be, disregarded for all practical purposes. Beyond this, how- oe 


ever, ‘the record does not: show precisely: the. extent to which, the. ship- i 


o - ment.as a whole deviated. from absolute straightness. ‘When the in-. 
‘-.spectors in Germany first’ raised: the question of ‘the straightness of 


~ the tubes, Diehl contended that the deviation from. absolute straight-. 
“hess was fot more than 4’’, and that it would not have been possible to 
get the tubes into the boxes 3 in which they were to be shipped if the — 
deviation had. been greater. The record indicates, however, that, the. 
curvature of the tubes was.in general much greater. “Apart, from the 
“note” on the copyof Form DD-250-that was transmitted to the Bureau _ 


eae ~ and that put the deviation: at approximately aL foot} per 20-foot length, | 


. the. appellant: ‘itself, concedes: that most of the. tubes. deviated 4 to 12° 


- inches from. absolute straightness, and that in some instances the | - 


deviation was as much as 18 inches.* When, the shipment of tubes: _ 
, arrived at Wichita. Falls, Texas, five to eight. boxes of the tubes 
were opened by the Bureau but the: testimony with respect to this. ex- 


° amination does not show any more than the tubes, with a few excep-: 


| : tions, were not deemed. suitable for the use to which the Bureau in- a 
tended to put them. However, much later—on November 20 and 21, 


oS 1956—a check of six boxes of the tubes. was made by a. firm, of consult. 


eb 


= ing engineers, and. the: report: of the: check: shows that while’ “a ery sf 6 


—- 10: feet, 0 the ‘tubes generally greatly. oak this ec “How: 


ao ~ ever, assuming that the very small.number. of tubes actually checked wot | 


ee, were. fairly representative. of the whole shipment, it would be neces-— 


ee a _ sary to conclude that approximately 60. percent of the 20-foot length ae 


_ 8 See. ippeliant’s’ letter of July 18, 1956, ‘to. the Bureau Caxhibit it attached to. the ale 


| 4 contracting officer’s findings of fact). 


8 it would seem probable, however, that the deviation of the tubes was i aaeh less than: ' 


this before they were shipped by Diehl, since they could well have been affected by the Scale? 


a ~ handling: in the-course of shipment. | ote = 
“10: Apparently at ohe time’ after the ginival of the tubes, the Burean offered to. accept eg. 


ei ~* them if. tueyacoutormed: to: this tolerance: 
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oe ahes didn not ‘aevints ‘oni nee more rity 12 ie a Shab ee oO 
approximately 65 percent of the 12-foot: length | tubes. did not deviate. a 
oe from straightness more than 6 inches." Thus the appellant's. conten- eo 
-. tions with respect to the deviation of the tubes from straightness : are 0 


: roughly substantiated. | ede aoa: : aps 
In fact it would have. made: no difference, ioneven if the tubes. had a ee 
: deviated from straightness only to the extent of one- -half inch per. 5. > 
_» 10-foot length. The reason for the Bureau’s emphasis on straight- ee 
~ ness was that to manufacture the type of heat exchangers that were | 
| contemplated tubing that was almost absolutely straight was. required. eye 
- The heat exchangers were to be of the “tube and shell” type. This. 


- _ type of heat exchanger i is made by setting up at intervals 1 in a jig. a = 
+ series of bafiles, which are metal plates with holes in them, with heads 


: e at.each: end; feeding : a. small number of’ tubes. through the holes i in, ‘the a a 
_ baffles; removing this partial assembly from the jig; placing ashell . | 


ee around the assembly; and finally threading the rest of the tubes, 


which in all numbered 703, through the holes in the baffles and heads. . me 
_Itis the extreme amallness of these. holes, which are, moreover, only 


ae 78/1000 of an. inch apart, and the difficulty of the tubé-threading fa 


it “operations. that make it. necessary : for the tubes to: be almost absolutely. a 2 a 


3 | os straight. At the time of the making of the contract, the appellant had | vee . - : 
no knowledge, however, of the manufacturing process involved i in 1 the fe 


a ‘type of heat: ‘exchanger: contemplated by the. Bureau. eee ak 
*. _ After the. Bureau declined to accept the tubes, the ‘appellant and. the aot ee 
a ~ Bureau worked out an arrangement under which the appellant, with-- 


out waiving any of its rights, agreed to have the tubes straightened fo ft 
_ the Bureau’s rigorous requirement. As the heat exchangers weretobe 
So i fabricated by the Wichita Engineering Company of Wichita Falls, : Soe 
es ee. Texas, the tubes were. shipped out: there, and in. October 1956, ‘Katz ee 
~ flew out to Amarillo to. acquaint himself with the Bureau’s require- © 


- ments “in the manufacture of the heat exchangers. ‘The appellant a 


fe purchased a machine which was used in straightening - the tubes and 2 © = : 
- ~they-v were: finally. accepted. by the Bureau aftersthey, 1 had:been. straight- co. 
ened: . The appellant-then-filed its claim, which. represents the cost of 


the. — less. its resale » value, plus v various Service | and labor se Oca 


ct charges. 


Of. ‘the 's six iosed! of tabes chenked, 3. contained tubes of 20° lengtha: and. 3 of 12’. jicngite. os 


It should be noted; however,. that while the boxes contained’700 tubes each, only approxi: Serr ee 


i. ae mately 100 tubes from. each of the 20’ length boxes were checked, and only approximately ee - : os _ 
» 60 tubes from the 12" length: boxes were checked. Of the 20=foot. tube lengths. checked, OF gaa 


— .. ‘approximately 11% deviated 4" or-less from straightness ; approximately 27%, 8 of less;. 
‘ approximately 28%, 12'' or less ; . approximately 21%, 18". -or-less "and approximately ee cca 
_ 18%, more than .18''. Of ‘the. 12-foot tube’ lengths. checked, approximately: 9%. ae Bee ge EE Ge S 

- 2’" or less: from: straightness ; approximately . 28%, 4°? or: less; a approximately 28%; 6’ 0 a ee 


on Jess ; Aunron pastes, ee, Br or ‘less; and. <approsimet aly De more. , than: a 
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“The aie ree its clan for recoupment of the cost of abt ae 


: hoe em Ging the tubes upon two principal, contentions.: ‘The first i is that the > 
tubes were finally accepted. before their shipment from Germany, sub- 
ject only toa subsequent check to determine whether any had been 


| : ae a damaged or lost 3 im transit. “The second | is s that the specifications were 
ieee - ambiguous. | | 2 fa ee 


The first. coi enaun ie 1s ‘dewty ihitenable. _ ASsuininge foe the ake of _ 


: - ~ argument. that paragraph. 19 of ASTM Specification B 111-52 was 
te incorporated by reference in the contract, and that it superseded any 
~~ Inconsistent: requirements | of the inspection procedure specified in. 


. paragr aph 5 of the ‘General Provisions, so that inspection and ap- 


ue proval of the shipment : at the place of manufacture would have been _ 


~ final, the Government was not bound to ‘inspect and approve the ship-~ 


ee “ment at: that place, for paragraph 5 of the. Gener al Provisions ex- | 
—-pressly | provided that. failure to. inspect should’ not’ excuse. the 


+ eontractor from. meeting the requirements of the contract, and ‘the ge * 
~ | Inspection. of the tubes. that was actually. made: ‘before shipment. dids 
~~ not amount to: approval. ‘From the circumstances surrounding the ~ . 


Pee : inspection, it 1s perfectly. plain that the appellant and Diehl were both. . 


; oe - perfectly ¢ aware that the Bureau did not consider the tubes. acceptable, ft ; a 
ee a ~ and that the sioning of Form DD-250 in the mariner in which'it was. | 
“executed was simply a device for enabling Diehl to make shipment of = 


ae the tubes from Germany without pre] judicing the rights of the Bureau. 


oe ~ This was made plain not. only-by blocking out the express words of. : 
mes ~ acceptance from the ern siOn but also by. stamping. on. the form the” oe 


< a words “ INFORMATION ONLY.’ oe 
In support of its second eect the contractor ne a the ee 


eared ~ ambiguity of the ‘requirement of straightness. The. allegation. of ne a 
ee ambiguity is ‘based on:a. variety of considerations, namely :. (1) ‘the BI a 
~- . failure of the specifications to specify any tolerance for. straightness; sl 
a (8). the fact that straightness, which is a relative term, -was mentioned * - 


a as only one of a general’set of characteristics applicable to the “work- ~ 
aR manship” of the: ‘tubes; (3) that commercially, ‘ ‘straightness” means. 


. merely not coiled or bent at right angles, and that if straightness is a. 
requirement it is left to’ negotiation between the purchaser and. the" 


.. supplier; (4). that the Bureau erred in selecting ASTM Specification | 
' .B 111-52 rather than B 251-54, which did specify a-straightness toler- ~~ 
-ance that. might have met. the Bureau’s needs; (5) that the Bureau, — - 


. knowing when it accepted the appellant’s. bid, that the tubes were. to be 


Gis : manttuctured: abroad was. under a special. duty to make its intention. er’ 
. -¢lear but failed: to: ‘do so: until it. advised the Army inspectors ‘that. 
ee ~ straightness was “of paramount importance,” which action. itself indi- teas & 
rao Foe that the Specification. was. not Sufliciently clear sa and, finall Ys @) ws ,, wee 


April 22, 1958 | 


that if the appellant h hed been. notified. at the foe ihe orden was sighed | te : 
what. straightness. tolerance would be allowed: the: requirement. could. eee 


have been met with little, if any, additional cost. to the ‘appellant. . 


The Government contends,.on the other. hand, that the. tera Siege 
“straight? has a. perfectly clear and definite meaning, implying vir-- 
~ tually absolute straightness, : and that if the term could be said to lack | ee 
oe clarity, any doubt concerning its meaning. was removed by. the states. 
>. ment in’ the specifications. that the tubes to be purchased were:to be. 
a used. in the fabrication of heat: exchangers. The: Government. also = ees ce 
challenges the appellant's contentions, -coneerning. the relevant trade Se. e ne 


“: Bisctices. 


_ At the. fewing Kata, when asked what the commercial conception = - .! _ 


of straightness’ was, replied: . ee a 


ae hy Of course, that is the rux of. the problem.’ ‘Straightness is merely a fers 4 = \ 
ie ie word. You can have: straight,‘ ‘straighter and straightest. But there is. moe 
_ absolute standard as to: “straight; and: they assume. that the workmanship should. cae es 
oa . - be: such that it. is other than:coil in form, or have. right-angle pends, or. anything. at 
“of: that. nature, Tf straightness was. of a ‘specific problem, . if. ‘either the—the.- ee. 
eet “specification. should. indicate: tolerances ; ‘that is the’ normal engineering . Droz: de ee 
eS ei cedure of doing things. (Er. wp. 54.) pee ee, e 3 Pah, oe 
~ After the controversy i in the Bibssnt case } arose, Katz role a a lotta ee 
ander date of October 23,. 1956—to the Copper and Brass Research 
Association (commonly referred. to as. -CABRA). in which after re: SCs 
. ferring | to the fact that its “Standards” book did not. show: any straight- ee 
. ie ‘ness tolerances under “Condenser and Other Heat Exchanger Tube,” 
he inquired what tolerances were expected. of this type of tube, and ee 
- what trade custom would be applicable: if condenser type tubing should ee 


“be ordered without specifying specific straightness tolerances. 


‘Under ‘date of November 8, 1956, CABRA. we ages to this eto, as oe oS 


"follows: aa 


In reply to.3 your. “letter of. Ortober: 23 i in: “which you. oak whether ee : 
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"tolerances have been. established. on condenser and other heat. exchanger. tube oso 


as covered in Schedule TUBE-5 of our. Manual of’ Standards, there are no’ ex- a eo : 
"pected ‘Industry tolerances for straightness on this product. This: therefore be Sule oie ee 


comes a matter of: negotiation. between the .mills.. producing the. ‘material ° and. Ba 


. the producer. A number of the mills have straightness tolerances: which : they: : Lee na ee 
_ apply which in many cases are closer than the straightness. tolerances ae ee 


to commercial tube. . 


To counter the implications of this cae the Govsrnment, introduedd: ae oe 
in evidence two. letters which it obtained from manufacturers ofcopper *~ .. 
tubes | in response to. telephone calls from:the Bureau. In one of these = 
— the American Brass. Companys of: £: Waterbury, Connecticut, aby oo. 


under ¢ date of J anuary2 30, 1958, stated: 
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“ pxcept for sealed tubes in Bre all copper bane are: ‘straightened after the 


re ~ fixial: draw. Sizes. under about 4 in. 0! -D. “are str aighteried by staggered, erooved a ay : 


Z = rolls. Larger. sizes: are straightened by hand OF. by a: ‘hydraulic press.’ oe 
na <2 inthe: other letter, the Chase Brass & Copper Company, also of Water bad ’ = 
opie bury, Connecticut, under date of January 31, 1958, stated: ie 


Our Copper. and ‘Alloy’ Tubing is put through a str aightening ‘operatian: after os : 7 
- deawine As for the commercial straightness tolerances, we adhere to CABRA, ing? Gs 


| oe which are as follows: ms eRe | 
ae . On Copper and Ato Tubing i tosh" 0. D. Me et cg - ae 


_ %e of an inch in lengths 8 to 6 ft. : 
eof an inch in lengths ¢to 8 ft. 
Ene 1" in 8 to 10 ft. lengths i er 7 oe va aa 
~~ Over 10 ft. lengths, 44" in any 10 ft. portion | . 


= ‘The Gaara further offered two purchase | orders, dated Hebruare” 


a : 97, 1952, and October 21, 1954, under ‘which it ‘acquired from the — 
oN. American Brass Company a stock of seamless copper: tubes that: were, 


according to the testimony of Harold W. Lipper, the Bureau’s Super- - 
, vising Chemical Engineer “essentially: straight oe and that were | 


used in the fabrication of heat exchangers. 


_ » Not too much weight can be given to the trade practice totter, since 
- their authors did not testify at the hearing, and were not subjected | 


to cross-examination. ‘However, insofar as the letters are instructive |. 


at all, they tend to support the. appellant’s rather’ than the Govern- 
: rhentis ease. It is only the. CABRA letter, which is a trade associa 

tion letter, that can be said to state an industry- wide practice, and that. - 
| practice seems to be that there are no industry: tolerances for straight-_ 
ness, which, therefore, have to be negotiated by the parties: in each 


? instance. “The letters offered. by the Government, on the other hand, 
merely state the practice of particular mills manufacturing copper _ -, 


tubing. » ‘Moreover, the American Brass. Company letter does not :in- 


- dicate the degree of straightness which is. observed in the manufacture 
cof the tubing. Whilethe Chase Brass & Copper’ Company letter does ~ 
mention’ a specific tolerance, this tolerance would not have been satis-_ 
(oe ees factory. to the Bureau; also the tenor of the letter i is inconsistent with. 7 . 
tae that of the CABRA letter. - 


The. -purchase orders have e even ie aroighe ‘The Gibes aided aaa 


ae obtained under them were entirely 12-foot lerigths, and had a greater — 


a wall thickness: than‘ the tubes: which:are involved in thisicase.“Itis o = 


7 ‘obviously easier to maintain straightness on ‘shorter and thicker tubes. 


Moreover, the record does not show whether specifications: clarifying . 
"the need for. straightness. accompanied the purchase orders. | ‘Lipper 
testified, indeed, that he did not know whether in the case.of contracts. 
~~" other than that involved i in the present case there had been discussions 7 at .. | 
oe. with the ® bidders with rep to straightness ms Pe a, ‘And, at 
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“Teast in. thé 6 case Sof tha putchise order of February. on, 1952, ‘the fone ae 
making’ the bid, which was none other than the American Brass Com- = 
_ pany, significantly. specified : “In. the event of an award we request 
that you supPIY.. us with end use mM detail a this material’ ee _ Ditalics eS 
— - supplied] at i... 
“In: these cir euimistemées the’ ‘Banna. nitist: give sepa weight to the - ek 
> unrebutted testimony of Katz, who is not.only a dealer.in aluminum, Oe ee 
copper, and brass mill products, but also the holder of a degree in 0 
metallurgy from the Massachusetts Institute of Technology, thatcom-. 
oe smercislly, “straight ep tubing would merely signify tubing that was not © 
- coiled or bent. Even the officers of the Bureau didnot act on the = 
—* that straightness meant absolutely undeviating straight- = 
ness. In common parlance the word “straight” certainly does not 


pion: undeviating straightness. People certainly speak of a line | 
or a pole or a path as being “straight, ” although it is only: fairly 
straight. “And “straight” is an adjective that has comparative and 
superlative forms.. Ati 1s a characteristic of copper re mnereover, ae 
‘that itisflexible == | 
As for the Government’s. contantion. that the mere statement in the. Se 
| - gpecifications that the copper tubes were to be used in fabricating heat - 
exchangers was sufficient to. acquaint the appellant. with its require- 


- ments, such a contention might have some force if there-were a uni- . 
__ versal. type. of heat exchanger. But the evidence of record, although. 


not as clear and precise as might be desired, shows. at least that there a 
are many types of heat exchangers, including | a type in which U-shaped’ 


ee tubes are used, and also that the methods of assembling the tubes 


vary. The Government witnesses fr eely conceded. that they were not — 


- familiar -with all conceivable types of heat. exchangers. ‘It was no 


~ doubt. because heat. exchangers varied that the American Brass Com- — 


- pany, on. whose opinion the Government. places special reliance, - 
s required. the Bureau to state “tn: detail” the end: use of the tubes which ee 
_ itwas requested to supply. : tes 
In the last analysis-the Board must re as deciaivs fe ae ‘hee ae 
“the. contracting. officer himself acted upon the assumption that the =. 


- specifications were ambiguous, so far as the requirement of: straight- 


ness was concerned. Otherwise, he would not have hastened to inform eo 


he “Army: inspectors that straightness was “of: ‘paramount importarice,” 


and communicated. to them the precise tolerance for straightness which — - : : : | : 
he would allow. : It is obvious that if the requirement of straightness. 


was of “paramount” importance, it was of supreme importance, and | 


the requirement should not have been left to inference and innuendo. ha 7 . 
It the requirement. of Benes was. pia, the: contr racting officer ee 
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oe ae not, have had to ee any: more thea, to tranisinié to the jospeton a. 


oe copy of the ‘specifications, which would speak for themselves? 


Corbin: states the doctrine: applicable. in the circumstances of a | 


oe x present case as follows: “The practical interpretation of the contract 
oe “o by: one. party, evidenced by his: words or acts,.can be used against: him: | 
~. on behalf ‘of the-other. party,. even though. that other. party had no a 


knowledge. of those words or acts. when they. occurred and. did not. con- 


ae eur 3 In. them. 2» as The. Board. has. applied this doctrine | even to: acts of 
subordinates of the contracting . officer who interpreted. a. contract, 1m : ae 


oe accordance with the contractor’s contentions. Obviously, at. applies 


| ee with even. greater, force. to. words of the. contracting officer. himself, 


= “As the contract,in the present case was ambiguous, there is for applica 


se tion the. familiar rule that the. ambiguity must be resolved against. the. 


Government, -since it. drafted the’ document. ‘Moreover, . the Board 


ee ‘said in the case to which reference has been. made: “The application. of. 


. this rule i is especially called for when the interpretation urged by. the. 


--eontractor was ‘shared by the Government officers administering the | 


contract. who gave it the ce construction which the Board: has - 


oo. adopted,” 


-sv/Phe- Board: must. hold that: ihe oppaiinnd is d giedled to. recover the : 
: cost of straightening the seamless copper tubes which it supplied | under 
. the terms of the contract. . The coutracting officer j is directed to allow. 

the appellant’s claim, subj ect to prePe verification. of. its costs. - 


“ Concunsi0n | 


rate: See to. the aathoriy: icle@ied: to ae Beavd of 
- Contract Appeals by the. Secretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F’. R. 9428); the: decision of the contracting officer. 
: dated J le 22, , 1987, denying the: claim of the appellant, is reversed. 


Sty | Wrrane Suacr, M ember. 
r concur: 7 


e . ‘Tamonons I H. Haas, Chairman. aon 


Mr. ‘Stavenrer, dissenting: << , oe oF 
uk dissent on the ground that a cla preponderance of the: ebidetice— 


a ee shows that the bulk of the copper t tubes here i in n controversy ¥ were e not | 


aa ee te 12 Since the. ees in ‘the. present: -CABE- arone, . the Bureay’ in: connection with- thie. . ’ a 
’ isa fabrication of heat. exchangers has been issuing bid invitations for copper tubing that: 
s specify the ‘tolerance . for straightness. The ‘Board has held, however, that the revision 


2 3 of “specifications ‘under | ‘other. contracts. after controversy - has: arisen. does not in. itself: . 
rs demonstrate the | existence of a. serious ambiguity in the original. Specifications. pak ie 


Osverg Conatruction Oo., 63 I: D. 180, 187 (1956). 


13 Corbin on Contracts, vol. 3, pec, 558, p. 145. 


noe. ore 7 4 Paul 0. Hetnick 00, oo D. 209, 235. 2986). 
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as AT5 | Decided Aprit 8 30; 1958 


ae - 2 Rules. of. Practi¢e: ‘Apel: ‘Dismissal. 


An appeal to the Secretary will be dismissed where it 3 is s withdrawn, 


iL and Gas Leases: ‘Applications’ 


ee Where land is: ‘shown in ‘the tract book’ as a being 1 included in an ‘outstanding, Ge ee fe : 
Bs and ‘gas. lease and the lease in fact has. been relinquished and a second lease a ee 
«has: been: issued for the land and also: terminated, all ‘without’ any ‘notation. > 
“in the tract book of the termination of the first lease and of the issuance and) 
°° termination of the second lease, the land does not become. available for. filing Pee 


_. Subsequent’ to the termination of the second lease, 


ol and Gas. Leases: Applications ~ 


Where Jand is shown in the traet Book as 8 beihig: included in an’ n outstanding oil ie cat 
sand gas lease and the lease in:fact has been’ relinquished: and a second lease: 
-. has been issued for. the land and also. terminated, and the. tract book. shows oes 
the ‘termination of the second lease but not the termination of the ‘first: | 
<- Jease, the land does not become available for filing subsequent to. the 1 nota- - . 


ae tion of termination of the second lease. jee 


APPEALS FROM. THE. BUREAU OF LAND: ‘MANAGEMENT: 


” Max La Krueger a Vaughan B. Connelly: separately peeled hee. ae e 
“the Secretary, of the: Tnterior from different: Portions of. a  degision: ce 





— gireight ti oe a degree. cae eons meet. any. readonable or: eotianiaeg Be 
- standard. of permissible deviations: from absolute. straightness. This: ee 
_. isso, whether the acceptability of the tubes be judged by the: standard ce 
of. whit the man in the-street would consider straight in.the light of =. - 
. general experience and common sense, or by: the standard of prevailing wee G 
~~ commercial tolerances of straightness for copper tubing, or by. the . 

— 9 standard of dictionary. definitions of the term straightness, or. by. the 
-. standard of the: suitability of the tubes for the end use specified in. the. 4. 
contract. In fact, the opinion of the majority disregards or mini- . 

mizes. ‘the: evidence’ presented by the Government to an extent which 
seems to meto be. explainable only: on the ground of a desire to en-— 
“courage | precision in the drafting of: ‘specifications: by. denying any — 
real effect: at.all to general descriptive terms, such as “straight,” un. less: 800s 
.°. these: terms are: is Senger ge by apetific. 4 tolerances expressly i incor- on Pate 
ee porated in the contract. . ee ee ae eee one 


st 


- . Herperr J. Snavonmen, Member. 0 
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re dated Ju une: 5, 1957; by. the Dir Sele of ie Bienen: oF Tad a : 


“sae oe ment which held that. Connelly’ s oil and gas lease Wyoming 0257 had 


tes Jand. 


as oo. ‘terminated | on: August: 1, 1956, and which rejected. Connelly’ Ss lease . : . : 
.. offer Wyoming 045001. ire all ‘the land in the terminated lease and 


a rejected in part Krueger S lease offer Wyoming. 048957 for the same — a is . 


On J re 29, 1958, Connelly filed a weithdi awel of ts ote ~ 


ad : Accordingly, his appa is dismissed. ‘With respect to Krueger’ ae F | e : 


a ~~ : 7 appeal, the pertinent facts:are-as follows: 


- Oiland gas lease Wyoming 0257 was isouedt to ti Ww. Davis on or : 


. es 4, 1950, for a 5—year term. On August 5, 1955, the lease wasextended 


‘for a b-year period commencing August ip 1955. Shortly thereafter — 


“>. the lease was assigned, effective N ovember. 1, 1955, to Connelly. On oe 


oa August 27, 1956, the seventh. year’s rental on the. ince which had be- 


come. due on August 1, 1956, was tendered on behalf of Connelly. On 


the same day the manager of the Cheyenne land: office returned*the  ~ 


ss rental payment, stating that the. lease had terminated as of August 1, 
- 1956, because the rental had not been paid. on or before. that date: 


The manager also stated that the lease had been. canceled on the — 


-.. records of the office at the close of business on August 1, 1956, thus 


making the land available for leasing at 10 a. m. the next day, and that : 


_ ..»Six,simultaneous.offers.were filed.for the.land on that.day,(August-2),. : 


with Krueger’s offer being drawn as No. 1. Connelly appealed to _ ‘ 


the Director from the manager’s decision but the Director affirmed 

the manager in his decision of June 5, 1957. ' 
Although the Director affirmed the manager’s action ae respect ne 

to Connelly’s lease, he held that Krueger’s offer ‘must be rejected in 

. part and possibly in whole. Connelly’s lease had covered tracts of. 


~ Jand in sees. 2, 11, 15, and 22, T. 26 N., R..113 W., 6th P. M., Wyoming, 
and Krueger applied: for sll these. tracts. The Director ied that as: ~~ 


~-there was no notation in the tract book of the termination of Connelly’s 


lease as to the lands in secs. 2 and 11 at the time when Krueger’s offer . : 


ee was filed, the offer must be rejected as to those lands. The Director — ; 


then held. that. whether: Krueger’s.offer: for.theJand.in. secs., 15 and;22 : es 


=. OG)),, 


- “was acceptable depended upon whether those lands were isolated, since 


the lands comprised less than 640. acres. eat CFR. 192. 42 @ and (g) ee 


‘The Director’s cee was eed upon a cicueone in ihe ‘record: Sateen 


. of the tract book pages for secs. 2, 11, 15, and 29. The pages on sec. 15 oe 
_ show an entry which reads as ‘follows: 19 & G Sih W 0057 


po ‘Terminated 8-1-56.” The pages on sec. 22 carry ‘the following entry: 


-. £0.& G STE DEN SWE NASW W_0257 Term 81-56." 
- > The pages on sees. 2 and 11 ay? no ene or notation of rany kind with rir es 


| of hi —— to. ‘Wyoming: 0257. 


» Aprit. 30, 1958 eh 


Soke me ine his posal. from thie Director’ $ cia Krueger Gente nded that ee 
ue the Director erred in holding 1 that a notation in the tract book of the 
termination of Connelly’ s lease was necessary as to the lands in secs. . 
pa Dand 11 before a lease offer could be filed for those lands.. He based. 
- his contention on the fact that‘no notation was made in the tract: book | oS 
of the issuance of Connelly’s lease. Consequently, he argued, there — ue: 
was no need of noting the termination of the lease since the purposeof 
os the notation rule is simply to clear. the tract. book ofentriesof record. © 
ge Krueger also asserted that the lands 3 in secs. 15 and: 22° are: © isolated pas 
tracts, Sa ae 
cnet to, An examination Of the tenet sole pages in othe. record : digatosee Se 
©. some significant facts to which neither the Director nor Krueger ree 
+> ferred. These facts -have been called to Krueger's attention and he - 
-. has'¢ommented.on them. They appear to require a disposition of this oe 
oe ae appeal on-grounds other than:those.relied-wpon by the Director. = = = 
hee ee Connelly? s lease embraced the following: tracts of land, eompr ising tues 
iP hice wi | as oe ee ee 


Sec. 2: Lots 13, 14, WHSEMS WH | 
Sec. 11: SWYNWY, ie oe ie: 

Gee 1k:'SIe 2 LN eee ca ie 
Sec, 22: NW14N E14, NYN Wii SWwiNWi,.NWYSWY, 


“The tract book pages-on.sec..2:carry this entry: “P: P. 0. & G, betes Pe. 
an 4 % 8; 9; 40; 44, 13, 14 W°SE‘, SW* “ “ “ [ditto marks showing section, - a ee. 
--. township, and range]. See Sec. 5 L. W. Davis.” Above this is inter- 
. Tineated “Lease granted April 12-1934—Custer Petroleum Co. Lessee.” 
_.. Across the page is this entry: “Nov. 1, 1922 09156 Permit granted 
4-19-24", above: which. is written, “B Lease granted 4-12/34 for st eee ts 
Re teed See. We ss a ee : 
al, 1. The. tract: book pages o on sec. AL show this entry: “p P oO & G. sw: mee 
ce ok NWS « & « -[section, township, and range] See Sec. 15 L. W.  . 
ae Davis a “‘Interlineated: above this-is “‘B’ Lease—4/ 12/34. “Across: 
oe the page: is: “Nov. 1, 1922. 09156 Permit granted 4-19-04." 
a ‘Similarly, the. tract book pages on sec. 15. carry, this entry : «p. P. Set een 
es O&G S34; Sen? ee [section, township, and-range} See Sec. 22°. 
= BW, Davis. ae ‘Above this j is. interlineated “‘B’: Lease for S* sec. 15 Ae 
eee. granted 4/ 12/ 34—Custer Petroleum—Lessee.” Across the page is: 
“Nov. 1, 1922-09156 Permit granted 4-19-24, Letter ‘N’ 4-21-24,” 
Say “above which ig written “ ‘B’ Lease—April 12-1934.” ee a 
’. Finally, the tract book pages on sec. 22 show this entry : “p, P. oO. & G. one ieee 
a NWNE!, SWNWs, WNW, NWSW “ “ “ [section, ‘township, ere 
ol. and range] 2526. 36 [eores] L.. W.: Davis.” “Interlineated- above is: 0 
cee so ‘B’ Lease 1806.36 [acres] Custer Petroleum Co.” . Across the page 
isn Noy. 1, 1992 09156 Permit —* 419-24, ®B Lease aeed ri tee 
ae oe 2 5 iets a. “ ee ar 


| oe “MAX. be ‘KRUEGER, ‘VAUGHAN’ B. CONN ELLY os a2 ASTI 2 Pe 





188. "DECISIONS | ‘OF ‘THE. DEPARTMENT OF THE INTERIOR, [65 LD, 





“These tract. book. entries show. that: all the lands ineladed’s in ie : ee 


i aa s lease and additional land: (in sec. 2) were covered by an oils . 


ee and.gas prospecting permit: 09156 issued: to L. W. Davis on April 19, 


ee 1924, and that these lands: were then included in a, “By oil ‘and. Base: 
oe Tease issued. to the ‘Custer ‘Petroleum Company on. April 12, 1934. aaa 
-<- Eyxeept-as to lots 7, 8, 9, 10, and 11 in sec: 2, which are lined out, there 
ae is nothing at all to show that the “B” lease has terminated in any Way eS 
Thus, at the time when Krueger filed his lease offer on August 2,1956, 


there were. outstanding entries of: record. j in the tract book covering . si - 


: ae - all: the Jands for which he applied. It would seem, therefore, that 1 : : e 


BP offer could validly be filed for those lands at that time. a tee 
-* Krueger’s comment on these facts is: ‘that they: are immaterial: He: a 


} ee >. asserts: that the “B” lease ‘was: exchanged: for lease Wyoming 0257 eo 
Pee ‘and that it was s inconsequential whether its ter mination: was: ae or. a . i 
a, ee not. - | ; 72 * 

, eee  Rrneger’ s assertions are not in ‘aosore with: the ae The Depart. 7 bere 
pe ents files show that-oil-and gas prospecting permit Evanston 09156 
ee was: ‘issued on April 19, 1994, to L. W. Davis pursuant to’ section 13. oo : a 
—.--.. of the Mineral Leasing Act (41: Stat..441). - The permit. covered 
“+ 2526.36 acres, including all the lands involved in this appeal, and was ane 


se - issued. pursuant to Davis’ application filed on N ovember 1, 1929. Ma. 
_ A discovery of oil was made on land in the permit wharenion leases eae. | 


Bo a issued pursuant to section 14 of the Mineral Teasing Act (41°. 
Stat. 442) That section provided that’ upon 2 discovery of oil or pas a 
on land included i in a prospecting permit issued- under section 10 

ee ~ the | act, the permittee would be entitled to‘a lease car rying” a5 percent. hay oe 
>>. royalty rate for one-fourth of the land: in the permit and would-be ~~. 

ae = entitled toa preference right’ for a lease’ carrying a royalty rate of . a _ 
“not less.than: 1214 percent for the remainder. of.the land i in the permit. co oe 


es . - Thed percent lease was ter med an. (a) lease and the 1% ee aes cee 
La 7 : a (by. lease: : re 
| Evanston 09156 (b)- Was. ere as a (6) Tease on Apr il 19, 1934, 2 re 


ag a im ie Custer Petroleum Corporation, which was an assignee of part of i. x 
- the land in the Davis permit.» The Custer lease was for a 20-year term 8s 
— and embraced 1806.36 acres, including all the lands: involved i in. this. er 
- “appéal. In accordance wih the’ practice at the time with’respect to 
pe Oe (D), leases, the Custer lease carried a restricted drilling clause ( section re: 
oo 2 (b)), which permitted the lessee to drill only wells needed to offset oe 
a -. drainage unless otherwise authorized or directed: by’ the Secretary. ae oa 
-. . Restricted drilling clauses in (b) leases: were deemed’ to be a. suspen- 


~ gion of operations and production on: the leases pursuant to section 


i = - cs 389 of the Mineral Leasing Act,.as added. by the act’ of February | 9, 1933 eo ; . 
. ass (ar Stat. 7 oa Section 39 2 ovided that 1 in the event: of a. pe Poe 


“April 30, 1958 


: Geological Survey, Casper, Wyoming, that the drilling restriction in 
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= oe ‘ any ‘iajmssitc of rental should: be amapendéd and. the’ teria: ot the 5 lea ee 
- | extended by:adding. the period. of suspension. . See. Circular. No.: 1294; iets ee: 
i 541. D. 18 (1983), and Circular No, 1841, 55.1. D. 67. (1984). a 
oe "Phe Custer lease..was therefore in. a. state of suspension ae ‘the ae 
. ‘date of its.issuance, April 19, 1934, until January 12, 1942: On No-.- ~ 
vember 4, 1941, Custer. was “notified: by the. oil and gas supervisor, a ee, 


section 2 (b) of its lease was being terminated effective not later than. ae 


January 12, 1942. Custer was also. informed. that. benefits accruing ee 
under section 39-of the Mineral Leasing Act would terminate as of © °° ° 


that date. - This meant.that the 20-year term of, the lease. commericed. : -— 


to-run, in effect, from January 12, 1942, or to J anuary 11, 1962. 


Meanwhile, Custer. had made assignments of the entire lence to Tz W. ey 
Mes? Davis. These assignments were approved on January 3, 1942. . There- — 
after, Davis filed a. partial relinquishment, of the ence, ‘on. April. De 
1948. Because of an.error in the relinquishment, a second relinquish, 9 
ment. was filed on January 29, 1946, which in turn.was modified; © 9.” 
Pace Finally, 0 on May 23, 1947, the telinguishment, was, accepted. as of April 
Jee 15,1948". The. yelinguishment covered andthe lease was canceled as 
| to the particular dande involved 1n.. this. appeal and, in addition, lots Ses ae 
oe ts 8,-9, 10, and 11, sec.:2:° Davis retained other land 3 in-his lease. 8, 
ee “Th his decision. o£. May 23, 1947, accepting the relinquishment,. “the oo 
oo “Acting Assistant, Dir ector of the Bureau of Land Management. stated: *~ .0! 
“No objections appearing the relinquishment is hereby accepted. and, 9-2" 
the lease canceled as to. the following: described lands *.*-*.. The... « 
Acting Manager, District. Land Office will note: his. records. to: hatin (iS 
oo" effect * *.*” Fitalics” added].- ‘As we have seen, so far as the tract: 
-. = book.i is concerned, a line has been. drawn through: the. description. of Fe, 
dots 75 8; 9,10, and 11 of sec.:2: but. the: description: of the remaining: era 
eS Jand in sec.'2) anid of all the ‘lands in secs. 11, 15, and 22 has never been age 
oe ‘touched nor has any. notation ‘been made as to the termination. of lease. 
ae _ Evanston 09156 (b) with respect to those lands. ~ oe 
In the decision of May | 23, 1947, ‘approving ‘the: partial relinquish: oe 
Oe A ment, ‘there. were p also approved nes renee, to Bessie: ‘BL Minton of a 


OF August: 8, 1946: (30 U.S. Ci. 1952 ed:, sec. 226d). 


Then; on: November: 1, 1949, Ee Ww. “Davis filed ‘an application for’ pe 
~ .. @ lease on. the lands involved. In this. appeal. ‘His. application was — 
ae entitled “APPLICATION 1 ‘FOR RENEWAL AND EXCHANGE OF LEASE, L. W. DAVIS, ao 
i pod LESSEE, ACT OF FEBRUARY 25, (1920 (ay STAT., (487) AS. AMENDED. AND Beet, ae 


ae 





8 this: appa “Bifleative June 1 1948, ibatiaiit to ‘an ‘application ” 3 : . 
~ filed by Mrs. Minton, an exchange lease was issued toher in aécordance 9°. 
-with section’ 17. (a): of the Mineral Leasing Act, ‘as added. by the Bet, oA 
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“” GIRCULAR NO. 1780, PART 192.60.” 43 CFR 199, 60 was sand is 3 the: regu age - a 

Pe: Jation. providing for exchanges of leases under séction 17 (a) of the -. | 
Mineral Leasing Act supra. ‘There was‘also in the heading, of Davis. 

. ae application. a reference to “EASE SERIAL No.'09156-8.” The applica-._ Se 


) af . si tion was filed in the Evanston land office and” was s referred to the : 
---, ‘Cheyenne land office. | 


On November 4, 1949, the (Cheyenne manager. r notified the coor a 


i ae ‘manager that the lands in Davis’ application had ‘been in lease Evans- . : : 
ton 09156 (b) which had been ‘canceled as to. those’ lands, and that. 


a, Mrs. Minton: had been issued an exchange lease for the land: remaining 


- in Evanston 09156 (b), and ‘that Davis’ application could. not be ee _ 


a -carried under that serial number and should. be given a current serial - | 


oe number. - Accordingly, Davis’ application: was: numbered as Wyoming . 


’ 0257 and a lease ¥ was issued t to > him cos that designation on ele i 
Peas ae 
This detailed oak of the “facta: as how by: the ‘ease files: on 
Evanston 09156 (b) and Wyoming 0257 clearly establishes, contrary to. 
Krueger’ S assertion, that Wyoming 0257 was issued as a completely | 
new lease and not in exchange for Evanston 09156° (b).. ‘An exchange | 


was an impossibility, for the relinquishment of Evanston 09156 (b) as 


. to the lands later included in: ‘Wyoming 0257 had been accepted for | 
. more than 2 years prior to the application for the’ latter lease. There 
remained on. November 1, 1949, no lease for Davis to exchange. | % 
The situation then ‘is ‘that. whet Krueger. filed his offer on August 2, ° 
» 1956, the tract book. showed that all the lands for which he had applied 
_-were included in an-outstanding oil and gas lease, Evanston 09186 oN): ae 
The applicable departmental regulation at. the time provided: . 


oak ae ee (a). ‘Where. the lands” ‘embraced » in. a relinquished or caxicelled. 1 ne - 
i” competitive lease are not. on ‘the known geologic structure of. a producing oil and | 
gas field, and: are: not withdrawn from leasing, such lands become available for," 


and subject to, filings of new lease offers immediately upon the notation of the’ . : 
 eancellation or acl aguleimont « on the. tract Book tetas 1B OFR, . 1956 Supp. ve 


192.43]. 


- This regulation afte an 1 ancient auld of ihe ee tment b that ee ae oo 


| A ; ~ followed: without deviation since the enactment of the Mineral Leasing — Pe 
— Act. See £.A.. Vaughey, 63 I. D. 85. (1956). Under its plain terms. oe" 


ae - there would : appear to be no. alternative to: rejecting Kr ueger” s offer. nr 
There i is‘ one: ‘factor. here, however, that is not. pr esent in. the’ aan eo 


see ’ . . “bract: book notation case. “This is the fact that following the’actual a, 
. termination « of Evanston. 09156 (b) and. despite: the lack of. notation... 
cs a new lease. owas s issued for. the’ land which also terminated before oe 


Bh paced + Where: reference is ere to. invandton 09156 (b) in the remainder of: this: ‘ection, the 
| ie, reference is only to. that lease. so far as it covered the tracts involved in this decision and ra eee 


be aa = to which it was s relinquished. 


a Ae MAX Le _KRUEGER, ‘VAUGHAN B. ‘CONNELLY. ee Pee 


Apr xa 30, 1958 © 


Krueger" s. Softer awas- filed. . “Does the. intervention of fee new we Teeet:: : eo. 
require or justify a ‘depar ture. from. the’ ‘regulation? The answer oe 


AO this: question: requiresan. examination: of-the notation. rule. 


Krueger contends that the notation. rule applies only. when. hee is a 2 
an entry of: record to: write off. He thus implies, that the purpose. of ae 
the rule is to clear the record. of entries which 1 no longer subsist. This oes 


undoubtedly is the purpose of the rule but the ultimate purpose. of 
clearing the record is to make land available for further disposal. In - 


this connection, the overriding objective of the rule has been to assure. 


to all the public equality. of opportunity to file. ‘This has been stated 


on many occasions. Germania Iron Cov. James, 89 Fed. 811 (8th. ae 
Cr. 1898), appeal. dismissed, 195°U. S. 638; George B. Friden, Ami oo 
26402: (October: 8, 1952) 5.B. E. Van. Arsdalé, 62.1. D. 475. (1955) 5 es, 
A. Vaugheys ee AM. A Machwis, Melvin: A. Brown, 63 i. ee 161 SG 


(1956). 


~ This being the} primar y ¥ abjestive of iis. notation ae to nouty ihe on ae 
publ. SO that all-will have an equal opportunity. to file for land, 1 Se 
would: be manifestly | unfair to say. that although there was an out: ee 
_ standing: entry of. record in the tract: book of an oil and gas lease ae. 
(Evanston. 09156 (b)): covering the lands in secs. 2 and 11, no notation. ae aa 


ie : of termination of ‘the lease was. necessary: to. open. ‘the land. to filing. ee 


~ because, entirely outside the record, another: lease (Wyoming. O25 1). +g, 
had been issued and tertninated following. the termination of the first ee ee 
lease. - This would give an unfair advantage.to those who by” chance es 
‘knew. of the: issuance. of the: second lease. Those who ‘relied. on: the... ‘ : i 
tract book would have no notice of the second lease but would await == 
_ the notation. of ‘ter mination of Evanston 09156 (b). in the tract book: 0: : 
_ before filing for the land. Tt would be no answer to-say that others = 
could have. ascertained: the i issuance. of Wyoming 0257 i by: checking the. eee . 
- serial register and: plats, The fact-is that the Department: has, said 7°. 2's 
that the tract book.is the r ecord: which will be determinative of whether = 

.* Jand is open: for filing, and: there 18. no reason: baad the public's should Sag 


“have to. resort to other records. 


The situation with. respect: oe secs. 15 ead 29 3 1s more difficult, ae thes ne 
case of those. sections, there was no entry. on. the tract. book of: the. eo 
Issuance of Wyoming: 0257, but there. was a notation: of termination of — 
“the lease. Was. this notation ‘sufficient to’ overcome the effect of the - . 
uncanceled entries in the tract. book of Evanston 09156 (b) so that the: 215. 
— lands became available for filing despite the existence of the. ‘uncanceled coves 
> entries of Evanston 09156" (bb)? Ido not think so. “Tf the notation” ae 
re: necessarily showed that. Evanston 09156: (b). had terminated, Tthink: ee) 
_. the answer.could be “yes.” But the notation did not necessarily show. ee 
es ae termination of. Evanston 09156. (bjs: It was noted earlier thatif = 
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ae : i had not been relinquished; ‘Tevaiistiin’ 09156. (b) would. have had al ee 
.. term-running to'J anuary 11, 1962. ‘If that:lease had been in effect: oe es 


os : when Wyoming 0257 was: ‘issued, the latter lease would have had:to-be. — 


-eanceled,, In that event, the notation of termination of Wyoming 


0257. ‘would not have meant that the prior lease-had terminated. It is a 


far from infrequent that. leases are-issued for lands already included — 


* - in outstanding leases, thus necessitating the: cancellation of the later _ 7 
leases.?: In those cases the tract book would show the first lease as an 


4 outstanding entry and it would show the later.lease as: having been’ - 
‘ terminated, the same type of entries 'as exist in this case with respect. _ 


to sees. 15. and 992... Since the notation of termination of Wyoming © 


0257 was ‘completely compatible-with the continued existence of Evans- 
ton’ 09156 (b), so far-as the tract book is concerned, I do not think it — 


ae can be held, consistently with the plain language of the regulation — | 


Lees requiring notation (43 CFR, 1956 Supp., 192.48), that: the notation : : : 
ee > served to make the. lands in secs. oe and: 22, open to filing. AE, Mu. A. oe 


Te is. : Saarettable! that notation: of f the: veliiquiaiimnené of Evanston 7 


oe ne 09156 (b) was not made, especially i in view of the instructions in. the.. 


nea ’ Acting Assistant Director’s decision: of May: 23,:1947.3-. -It-is particu- ne es, 
“ee larly: astonishing: that such notation -was ‘not: made when: Wyoming are: 
0257 -was issued. .. The-fact remains, however, that whatever the dere 
er. liction on'the part ¢ of the land: office: may have been due to, no notation ee 
BOS Saas made.’ ‘In view of the plain statement in the regulation that land. - a 
os does not: become ¢ open: for filing until notation is made and in view of the -_ 
- overriding purpose of the regulation—to give equal notice to all. ae 


Se -_ the opportunity to file—it cannot be held that the lands in-secs. 15 and ~, 


- : . 22 became open to filing when the notation: of. termination of Wyoming ao - 
oe -..0257.-was. made. Tt follows: that Kirneger’ s offer must be Bette - oe 


2 its entirety. . 


“Therefore, | pursuant t t6 5 ite. aithority Selagitet to othe: Solicitor by ee 


the Secretary of the Interior (sec.-23, Order No. 2509; as revised ; 17. 


co F. BR. 67 94), the Director’ s decision-is modified to require the rejection 


a | safiitmed.' 


“OF Krueger's offers in’ its ee ahd aS $0" p modified the’ decision is 


an : “Bomtuwp Tt Mure, | e 
eee: Deputy Solicitor. 


DAS recent. heck re of the land: offices’ in: Wyoming, New México, Colorado, and ve a 
- where oil and gas leasing is heaviest, shows - ‘that in the year ending October. 1957, there. 7 


were 61 cancellations of ' leases ine whole: or in part b because the leased lands were included: e 
"jn prior leases. : 


-. ...3'No reason is. apparent wie the description of the lands in see. 2 was. s partly lined oa ee ea 


aad as. stated earlier, and the remainder. of the description of the lands § in Bec, 2, as well BS. tlie ee i : 
a descriptions, of the Jands i in secs. 11, 1B; and. 22; was lett untouched. : a eae eee ere. 
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— eo oF ABUTTING UPLAND. PROPERTY OWNERS 70. CLAIM 3 


TITLE TO RECLAIMED LAND PRODUCED BY. FILLING ON-TIDE- 
LANDS. AND SUBMERGED LANDS ADJACENT. TO. THE TERRITORY, a 


OF GUAM. 


‘Tensitories—Guam: Generally—TidelandsSibmer ged Lands 


‘The settled ‘law: applicable. to tidelands and submerged ianas’ adjacent to oe 
i incorporated territories of: the United States. is. equally, eyo to the . 
unincorporated territory of Guam. hehe tg As set ee 2 ae See 


: Territories—Submerged Lands Act: Generally 


‘The Submerged. Lands Act (67 Stat. 29), by its exptess: ternis, precludes t ‘he = ss 
| _ application. of its’ provisions to territories’ of the United States. a . 


: Tervitories—Tidelands—Submerged Lands 


i _ As a general rule, navigable waters and the soils ‘under them, whieh. is :to mays ee 
. tidelands and submerged lands, adjacent to the unincorporated territories of |. . - 

_ the United Statés are held in.trust by the United States for the use of all of. 6, 
the ‘people, ‘and are not to ‘be granted away in the: absence of specific author- gen ae 


“zation by the. Congress: : 


a ‘tichends= Sema Lands 


“heed ‘The courts: have not: differentiated between tidelanas: and submerged: qands, ‘on ; a - 
_ the one > hand, and lands une from the filling of such lands. on" ‘the. smh ahaee 


a 


3 = "property. o owners. 


me a = Territories—Guam : Generally—Tidelands Submerged: Lands 


_ Abutting upland proper ty owners may not assert a claim: of title, ag against the . . a - 
United States, to.either. submerged lands or tidelands adjacent to Guam; nor ~ eee 
_may “they. assert similar ‘claims. of title. as to land which results from. the... ae 


- filling of submerged lands or r tidelands by. such owner, » his predecessor, or. r-the - : - 
‘United States. ga wes Sty as ne ‘ | a8 


| a ~ Territories—Guam : Gensially-— 


In view of the controlling: legal principles relative’ +6 tidelands and submét Sea 7 ae | 
~~ Jands adjacent to a territory of the United States, the language of theGuam. 
-. Organic Act (48 U. S..C., 1952 ed., sec, 1421f). and: transfers of land: made: 


pursuant thereto, may ‘not, be. coristrued as vesting title. or administration of. | 
. tidelands. Or. submerged lands, filled. or otherwise, in the. Government of 7. 
ee Guam i in n the absence of specific a authorization by the Congress. . | = 
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i To THE ‘Suonmrany. ¢ OF THE. ‘Lvrerror. a 


— By letters dated May 10, and June 10, 1957, aac: to the Dirccon . - 
: - Office. of Territories, the Governor of Guan. has. requested assistance | 


es im determining the rights of abutting upland property ownersin Guam : 


and i in: determining ownership of tidelands and: submerged lands ee - : 


ake "*Not released in time for inclusion ‘chronologically. = . : 6 ie D., No, 5 
Te seado—oa——4- She aes 


ee 


Rates atone fie' i ee 
: _ af sp : o 


Sony ‘DBOISIONS: OF THE DEPARTMENT OF THE INTERIOR 165 ff oe 





: . the coast of Guam. This matter has been referred to this office for eo 

a - consideration, | a ane 
With regard to this matter, it. appears chat fhe Cie by: the oe, as 

Gan Organic Act, approved August 1, 1950 (64 Stat. 384, 392,48 
Ov. S. C., 1952 ed., sec. 1421 e¢ seq.), took certain action pertaining tO. 
 resil and. personal property belonging to the United States, situated ce 
‘in Guam. This act provided in section 28 (48 U. S. C.-sec. 1421f), 
Bret: that all property, real and personal, used by the naval govern- 
"ment in Guam in the administration of the civil affairs of the inhabi- 
tants of Guam, be transferred to the Government of Guam; secondly, 
~ that, all. other property, real and personal, not reserved by che Presi- 
. dent, ‘be placed under. the control. of the Government of. Guam to. be are 


"administered for the benefit of the people of Guam; and thirdly, that — 


all remaining property owned by the United States in Guam, not dis- : oe 
~ posed « of by. the two preceding transfers, be transferred totheadminis-. 


“trative supervision of the head of the department or agency designated: 


_ by the President, i.e.; the Department. of Interior. Subsequently, pur- ~~ ee . 


- ~ suant. to. this act, the ‘Navy Department, by an: instrument. dated Octo- a 


ber 98, 1950, transferred to the Government of Guam lands used. by | : | : 
the. aval government in the administration of civil affairs i in Guam. > 


By Executive Order 10178, dated. October 31, 1950, the President re- 


- gerved certain lands‘in Guam. A. portion of an | lands: were ae : - : 
placed under the control of the Secretary of the Navy, and the se 
mainder: were placed: under ‘the control and. supervision of the Secre- oben a 


BEY. of.the Interior. The. latter lands.were transferred to the Gov-. 


ernment: of Guam by the Secretary: of the Interior on February Uh a 
1952; “The Guam Organic Act: andthe transfers of land: pursuant to 

- géction‘ 28 of that act make no explicit reference .to the tidelands or 
“gabmerged lands with which this opinion is concerned. - ‘The ‘question Pah Pitas 
has been raised as to whether the legislation referred to, and actions 
: taken pursuant thereto, have effected..a transfer of. title. to. tidelands oo 
Ape and. submerged lands to the. Government of Guam. ee, 
° Your attention is also invited to ‘section 670. of the Civil Code oe ne 
Gani (1953), which provides among other things thatthe ‘Govern- a oe 
tment of Guam is the “owner. of all land below tidewater, and below 
- ordinary high- water’ mark,” bordering | upon "tidewater ” “within... co 


_ Guam. * a, > : 
The questions presented appear to be three j in number: 


1. In whom is title to: the submerged land: ‘adjacent:to Guam vested? = ; - a 


fe In whom is title. to the tidelands adjacent to Guam vested ? os 


iS (a) Without regard.to the holder of title, may. the adjacent upland | a oe 


7 eee through filling of tideland or ‘submerged lands, occupy and | fae 
oes perfect title to such “added’’ land?” 


(b) May such upland owner occupy and perfect title to such “add e a” Le 


eet . oe land, where filling of the tidelands 0 or r submerged lands was done By, the” a 7 /~ ; Bee 
pt os United States? . ot, ene 
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Te is ‘my. opinion ‘that, for reasons to be set forth baléw, ieations: 1 


a ‘and 2 must be- answered by a. determination that: title to and pro-_ 


. ‘prietary rights j in the tidelands and submerged lands adj acent to Guam. 


oo ALB, vested 1 in the United States Government, the aforementioned trans- las = : 
eS fers of land notwithstanding; and that both Barts: of question 3 must 
a be answered negatively. 


Tt must be kept in maid. that the tary of Guan, by the ee 


oot ‘of: its Organic Act, isan unincorporated territory of the-United States. 

(48 UL 8. C., 1952 ed., sec. 1421a). In this regard: it-must-be. distin- ae es 
_ guished from the Territories: of. Alaska and Hawaii, which are. 
eo ~~ segarded as incorporated territories (Rassmussen Vv. United 8 tates, 197 
UL 8..516 (1903) ; Hawaii v. Mankichi, 190 U. S. 197 (1903)): ‘This 


_. difference has been recognized since the decisions i in the Insular co 


e beginning’ with Downes v. Bidwell, 182 U.S. 244 (1901), 


The law with regard to the ownership of. submerged “jute: and 


. . tidelands appears to be. well settled with regard to the States and. 

_... incorporated territories. Unfortunately, however, we have been un- — - : 

“able to: discover any authority dealing specifically. with this. problent: 
“os: den unincorporated territory. I believe, nevertheless, that this settled :. 


_ law may be applied to the unincorporated territory. of Guam, since to. 


| 2 . hold. otherwise would result in the granting to such a territory. of” 
“powers or rights greater than those of A aneomporaied: tenitorie, 
ete ‘which would be unreasonable, - : 


Very early in our: history, at, ns time: of iis soguisition: a ieades 


an “which eventually. became. States, the. Supreme. Court of the United. 
__... States established, through : a series of « cases, a general tule with re- 
aa gard to the title to submerged lands and tidelands. This general rale 
. Was in effect a reiteration of the: common law rule which prevailed. i in- a 
oe England. This rule, as. adopted, has been subject to only slight: inodi-- 
_... “fication with the passage of time and. has.been applied to the i AnCODO: 


| tated territories of Alaska and Hawaii in recent years. - 





In Shively v. Botoliy,: 152 B. & 1 (1808), 1 the e English svninon ru rail 


eae x was set forth as follows: 


, “By the common. law, both the title and the dominion of. the sea, ane. ‘of divers 
ap ‘and. arms of the sea, where the tide ebbs and flows, and of all the. lands below: 
high water mark; within the jurisdiction of the Crown of England, are in the | 


i? 2 King. - ‘Such waters,, and ‘the lands. which they cover, either at’ all. times, or oe 

ao: at least’ when the tide is in, are ineapable of ordinary and private occupation, . ee oe 

4 -. cultivation and improvement; and their natural and primary: uses are: Dube ee . 
. ae sin’ their nature, for highways of navigation and. commeree,. domestic: and foreign, — | 
. and for the ‘purpose of fishing by all the. King’ Ss. subjects. . Therefore the. title, < 


jus pr ivatum, in such lands, ‘as. of. waste and unoceupied lands,’ belongs: to. the . 


7 Be : ‘King as the sovereign ; ‘and the dominion thereof, jus publicum, is Ss 'vested: in him Pigs 
ee ae ast the ‘Tepresentatiye « of the nation: and: for the Peupie benefit. a Oe Be 


é ee ar 


ee art ‘DEOISIONS ‘OF. THE "DEPARTMENT OF THE. INTERIOR 05 1 LD: oe 


oh eae :eliowing a lengthy consideration of many ‘authorities, both State peg tse 
oe : and Federal the Court said further : . | sae a “ae 
| The conclusions from. the considerations and authorities above s stated” may ve ae . 


bate o be: summed up as. follows: i ae ae het 
Lands under tide waters are incapable of cultivation or: Sammprovenent | in ‘the ee ee 


: manner of lands’ above. high water mark. ‘They are of great value to the public. 


a for the purposes. of commerce, navigation and fishery. ‘Their improvement by. ze oe 


rel : 2 ‘individuals, when permitted, is incidental or subordinate to the public. use and =” . 
_. ‘right. Therfore the title andthe control of them are vested. in the sovereign “Sa 


= * for the benefit of the whole people. 


“ “The | ‘Court: also pointed: out - the. dicemetion” to be. made estiese: 


- a ssublic lands generally, and. pale! lands cee of tidelands. and " we ; 


. submerged lands as follows:. 


“The Congress ‘of the United States,” in a@iaposing of: the public: aaa Tae 
~ <eonstantly acted upon the. theory that. those lands, whether in the. interior, or 
son the coast, above. high: water mark, may be taken: up. by actual occupants, , 

in, -order.. to encourage. the settlement of the country 3 but that. the navigable 
waters and soils under them, whether within or above the ebb and flow of the . 
tide,. ghall be and. remain public highways; and, being chiefly valuable. ‘for. 

‘the. public purposes of commerce, navigation and fishery, and for the improve-. 
: ments necessary to. secure and promote those. purposes, | shall. not: be Branted 
» away during the period of territorial. government; ee fea oe 


This distinction between. public lands, on the one arecl ad: tide- 


lands and submerged” lands, on the other, has been recognized: in 
_ recent, years by State courts in cases involving the. States’. jurisdic- 


“tion, as sovereign, over tidelands and. navigable waters within their. 


a boundaries. In this. regard see Lorino v. Crawford Packing Co. et — 
al. 142 Tex. 51, 175 S.. W. 2d 410, 414 (1943), in which the: Supreme 4 
Court, of Texas stated that. the policy. of the State is to dispose of — 

= public land to settlers with the sg ae of pevigeble os which 7 


are held in trust. for all. | | 
| “This is not: to say, eaves that file, Be aie ind: ere in as 
-sovereign, may not be pransterned, to individuals or private. interests, 


_ ‘since upon. acquisition of a territory, the sovereign acquires all rights act 
of legislation and control; but since such title is held in trust forall are 
—o of. the people, such transfer youst be made explicit by. the Congress. oak 7 
-.. ‘This is supported further by the Supreme Court £ in | United Saale ot 
e oy Holt Bank, 270 U. S. 49, 55 (1926), where it said: Se ys nie 


3 aa =e. It follows from this that. disposals by the United States Aube. thie - 


territorial period are not lightly to be inferred, and should not: be regarded 


1200 as. intended - unless: the intention was definitely declared | ‘or (otherwise made ae ue 


‘ By wy “very plain, 


The: courts. 9 consistently held that. nethee the Prcren i 


a eo eres order, nor Executive agencies can effect, such. transfers of 7 . 2 7 
_° ~~ title or proprietary rights in tidelands. In this regard. see United 
cane States ve . Ashton, ae Fed. 509 ae) and United. States v3 Zynoh, ae 
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ng ‘Masia, 135, 144 i (1920). In the latter case, ‘the Court, in: whens = : 
Indian rights’ in ‘tidelands in Alaska included in a: reservation: coe as 


ee lands for their use, pursuant to legislative authorization, said: 


=. ®. *. To. me it seems apparent that the intention of Congress, m. athortataid ; a : 


va the Secretary of the Interior to reserve. tracts of land forthe use of the natives, =. 
_ Was to yest in. the Secretary a right to reserve. uplands, the ownership. of which. nae : 
«by private persons would include littoral rights which might: be used to. deprive. eae 
_» Indians.of landing places. In holding the reservation order void as to tide. ~ 
= oe I do not hold it void as to any uplands that may be included therein. ig te oe 


“a The Governor’ S submittal of these questions indicates that at Teast ; af 
trie: area, Baker’s Point, which was purportedly transferred. by. the — a 


oe Navy to the: Governtaent: of Guam by the: October 23,1950 instru- a Be 
~ ment, is in fact: filled tideland: As will appear below, in my opinion, ~ 


7 tidelands, even if subsequently filled, remain tidelands as a matter of — 
-law. In the circumstances, and in. he absence of a definite: declara- 
tion by the Congress of its intezition to authorize the. conveyance to: the. 


Goverment of Guam of tidelands, filled or: otherwise, Lam. of the.~ 


opinion that: the attempted conveyance by the Secretary of the Navy. 


of Baker’s Point, or of other filled tidelands, was without effect, — 


p Additionally, any attempted. conveyances by- the Secretary ‘of the 7 


Interior of filled tidelands, if such exist, would be similarly without ee 


effect. The title to such filled lands remains in the United States. _. 
With: specific reference to. submerged lands, it is to be noted that 


the Congress, by enactment: of the Submerged Lands Act (67 Stat. | oe 


-. 29), confirmed and established. the titles of the States to. lands be- ~~ 


neath navigable waters within State boundaries.. The term. navi- ” 


_ gable waters was defined in part as “all lands’ permanently: or pe 
- riodically covered by tidal waters up. to but not above the line of ~~ 


mean high tide and seaward to a line three. geographical miles distant. oo . 
from the coast line of each such State. * * *.” This act, however, by 


its terms, was limited to “States of the Union” and. therefore 3 is not) 


| =e applicable to Guam except insofar: as. it ocoumias, the interest. of oa 


. & c the United: States j in such lands. » ace: 
Prior to the enactment of this legislation; the Supieris Cone fe a 


ce the United States had. held, with regard. to submerged. lands within. : < . 
the three- mile: limit, that acl land. belonged, not to the: States, but. <> 


to the United States. See United States v. California, 382: U. s. 19. - 
(1947). 1 believe. it. must. be inferred from this holding. that the = 


a United States would have at least as great. an interest i in the offshore. - : 
~ submerged lands of a territory. As pointed out. above, enactment. — regs 


of the “Submerged Lands Act” -does not affect the application of the ae | 


: holdings of the Supreme Court in this regard to a territory. 


In: view of. the foregoing, and the nature of the various frente 


; . . of laad to the Government of Guam alluded to os it. appears” ie 
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oe - that. sch ieanetore het only ‘did nit, a could not. have. ehidel = . oe ae 
title to, or administration of, ‘submerged. lands or tidelands below = 
oe ordinary: high-water mark idjacent to Guam. It follows from. this Re os 


that title to, and proprietary rights in, such land remains vested in — 


“opr the Government of the United: States. Therefore in the absence of ae oe 
> ca specific reference in- section 28 _.(b)- of. the Guam. Organic. Act to 


: - tidelands and: submerged lands,: the. lands. placed.-under the “control om 


of. the government of Guam” pursuaut to that subsection do not and 2 ae 


~.. gould not include tidelands and submerged lands.: 7 ae 
fe The final question concerns the artificial filling of submerged lands ep oS 
a or tidelands and. the acquisition of title thereto by upland owners... 
It. is well settled law that land resulting from natural aceretion, Lae 
“.- becomes the property of the ‘upland owner of the property, It ap- 


: 7 _ pears | to be equally well settled that’ title to land created by the filling - = Fe 
... -of tidelands or submerged lands, in’ effect artificial. sume my ee a 


mer hot be acquired by the upland owner. 7 ante 
_* The courts of.the United States-have made no dcuartin between ee 


ace élaims to tidelands, as such,:and lands subsequently appearing aboye =. | 
high watermark because: of the placing of fill, drainage or.accretion ee 
... Subsequent. to’an alleged acquisition while the lands were below.the 
~~ high watermark.’ In" Weinberger v. City of Passaic, 84.N.JeL149, 
8A]. 59, 60: (1913), ‘the Supreme Court of New Jersey. in. denying. bree 


ey o%, : the claim: of. a private owner to tideland: subsequently filled, saidis, 


= * * It is true that it is not physically land under water at this time, ‘having : : _ 


Uns been’ filled in, as already noted. It was, however, land «under water: in 18%, 
: : 7 7 and, in our judgment, is. legally such still.. ‘The fact. that. the prosecutor [¢laim- 1 Ay ae aie 
nee aoe ant], - or :those: under. whom. he claims, | or some other ‘person: or persons, . have, #4. oe ‘7 

as - without authority, filled. this land in cannot avail. the prosecutor as against the a oe 


~ “rightful claim of. the state or its grantees. eee 


6 See also Lorino Ve: Crawford Packing Co. ef al., 149 Tex. 51, 115 8, w. ; | 7 ; a : 


a | Bd 410, 414 (1948). os 
Bigg “Therefore, it is may. opinion that abutting upland owners may not. : 


ae pee and perfect title as against the. claim of the United States to on 


ea lands resulting from. the. filling of tidelands or submerged lands-ad-» 


ae jacent to Guam, by the upland owner, his predecessor, or the United a : Hs 


7 States, 1 in.the absence of specific authorization by Congress. gal, eee 
. In‘ this connection: your attention is invited to. the Attorney Gan- eee 


Pee els. Istter to you of March 15, 1956, pertaining. to the proposed oe 
~. restoration of Sand Island to the Territory of Hawaii by means.of . > 
~ an Executive order.. A portion of the land. considered was. land 

| which had. béen: submerged but had subsequently. been filled: by. the aoe 


. a United States. In his letter the Attorney General advised, “there 
ds no. doubt but that Congressional authority must ‘be Obenined before ee ge 
i‘ the Parcel that. is still ee may be sold. “Whether the land . ae 


; iat hae beet filled’i in should be placed in the: same  eafegory a Taises - 
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| : Sw difficult. legal question, to..which considerable research has disdloasdh 


no ‘clear answer.” He therefore suggested that the legislation | mo 


"elude filled, as well as submerged lands. It should be noted that a, 


- decision with regard to the: filled land at Sand Island was not made. 


by the Attorney | General since it appeared that legislation provided 


Peer) practical solution in’ that instance. The filled land. considered 
by the Attorney General ; in the case of Sand Island is similar to the © 
j former submerged lands in Guam.which have been filled by. the ; 
4 United States and which are considered in the foregoing opinion. ae = 


With: regard to. section 670 of the Civil Code of Guam. cited: ie: 


ee a. ‘viously; it is my opinion that if; in fact, it purports to have peli 

tion to: the lands under consideration, it. may be disregarded to. ‘the. 

oF extent, that it is contrary to the conclusions reached herein, since the 

re Guam legislature is without. authority to, enact ‘such legislation in, 
o2 the absence of Congressional authorization. | 


Additionally, i in connection with the forégoing, I ie have dnidgedd 


| the question whether. the submerged lands: in Question. were Seat 


oa Crown: lands transferred ‘to. the United States ‘purstiant: to the first 
Se a paragraph of. Article, VIII- of the Treaty. with Spain of April 11, 
1899 (30 Stat. 1754), and whether there exist any private claims to~ eee 
Sees _ such. land predicated. on prior Spanish. rants which would be “prose = : 
>» tected by the second ‘paragraph of Article al of the said een eh a 
wfiae Suck: paragraphs provide: =. ee a ce 


Tn conformity’ with: the provisions of! Articles ce IL, and Tr ‘ot ‘this: ‘treaty, 


= ‘Spain relinquishes in Cuba,.and cedes in Porto Rico and other islands in: the ae, 
- ‘West Indies, in the island of Guam, and in the ‘Philippine Archipelago *:*"* : ae 
= - immovable property which, in conformity with ag. pee to the. a do- s ee 
“— oS ‘and as such belong 'to the Crown.of Spain; | 


And. it. is hereby declared that: the relinquishment or cession; : as. 5 the:¢ case, may. 


a es be, to. ‘which the: ‘preceding paragraph- refers, : cannot. in any. respect, impair. the ; 

a : property: 6r rights which by. law belong to the. peaceful: possession: of property of. “ 

_ - all. kinds, of provinces, municipalities, - public -or private: establishments, ‘ectlesi- | is: aes 

aa - astical or. Civic bodies, or any. other.associations having legal capacity. to. acquire 
ote “and” possess property in the. aforesaid: ‘territories. renounced ° or. -eeded,, sor. of 

le private individuals, of whatsoever nationality. such individual may. be. : 


atein ter 8 
3 Leeda 


“We are advised by the Government of. Guam that, while no seoord:? 


ares exists specifically listing or itemizing the Crown lands transferred. to. 

_ . the United States, the lands herein considered have, from the time of . 
the said treaty, been considered to be Crown lands; and further, while 

it appears that Spanish law would have permitted the granting of 
 aninterest in such land to private persons, no such grants-are known: . a 
to have been made and: there are no known claims-to tidelands or sub: .- ‘ & 
ae ~ merged lands adjacent to Guam. arising under the Ener Spanish 2 
Pee Government. | oo : os Pee 





See er ee ‘ 
. a ‘ 


Saree 
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“We ave alee given. ‘cgusideeation. to ii: ee problem a arising 


we oot: Guain by virtue of the. fact. that. the coastline of Guam ‘consists — 
ee - largely. of salt water lagoons. subj ect, to. the ebb. and flow. of the. tide - 
ae | estimated at approximately thrée-fourths: of the total coastline). 
at The existence of these lagoons gives rise to the question ae 
ee ‘Federal ownership | of submerged lands and tidelands i is to be measured 


ie : . from the high water mark on the inner shore of such lagoons or from on 
the headlands or Tee structures marking” the outer limits ee the se, 


‘ ie Jegoon. ie 


“In People of E Porto Rise. v. Tomna et a 179 Fed. 500 (1st Cir. 


Se 1992), cert. denied, 259 U. S. 587 (1922), the court pointed out that 
_». the Spanish Civil Law and the Common Law were identical. with 
cet regard to this subject. and referred to bays and lagoons. as “arms of © 
__the-sea.” Under such Jaw the public lands: extended inland to the — 


mean. high watermark and thereby included all such lands as are sub- 


~~ ject. to the ebb and flow of the tide. It thus appears correct to con- 7 


‘elude that. ownership of the tidelands here in question by the United © 
States begins at the high watermark on the inner shore, without 
oo to the pr esence or absence of lngoons. , | 


‘Exare F Bunaerr, 
. Solizitor. 


os ACCESS ROAD CONSTRUCTION—EFFECT OF WAIVERS AND DETER. | 
| » MINATIONS GIVEN UNDER PUBLIC LAW 167, 84TH CONGRESS 


ae Rights-of- Way: Generally—Bfining Claims: Location —Mining Claims: ~ 


3. Patent 7 
. prior to the enactment of fidaee of J Tuly ¢ 28, 1955. (60 Stat. 367: 80 U.S. C., 1952 
oes ed., Supp. IV, sec. 601), no right- of-way acr Oss a oes unpatented anda 


-  @ oo my ey 


construction: by the. United States. The act above cited a which reserved: to 
ee the; United States-the right of access across unpatented mining claims was 
"limited in its effect. to the. period ‘prior. to the issuance of patent’ to the — 
. -dlaim and cannot be construed to authorize such access ACTOSS such: a claim, 
Soe afier i issuance of patent, a9 oe 


: “w-36495 | | ae 7 7 ates ap a : s. © a : : e oe “Ape 23, 1958." 


Oy To THE Dumworon, Bureau OF Lanp Manacmanunn. 


With your memorandum of December 20, 1957, you ‘transmit: a 7 ae 


7 memorandum from the Area Administrator, Area 1, with correspond- _ 


. - ence from the Oregon State. Supervisor and a-copy of apaperdelivered 
“bya member of the Regional S Solicitor’ S Portland preg staff. / These 2 i. 


ES a “Not in chronological order. 


ios es BOOT, oe a “ACODSS- ROAD. ‘CONSTRUCTION | | aM es — QOL 


rete Giese aire is he Government's rights to. dontinue: to. mania and = “ee 
2 suse: roadways constructed on unpatented : mining claims under. author- 
cae ‘ity of section 4 of the act of July 23, 1955 (69 Stat. 367; 30° U28;.65 0°52 
1952 ed. Supp. TV, sec. 601) [Public Law 167, 84th. Cong., ‘5 ‘Ast sess, | : 
after: ‘patent has issued for the mining claims. It appears: that the 
author of the legal paper expresses a doubt that a permanent right-of- oe 
way results from such construction and. that the Area Administrator > 
- has directed that permanent easements be obtained before roads for — 
permanent use are constructed. You ask whether or not I concur with = -- 
- the legal view mentionéd and whether the filing and noting in theland’ 
office of right- ey ape would eliminate the necessity for: securing ie ee 
is ~ easements. | ee 
Pere hit approaching thie question it seenis 5 desizable. ‘frst to deine ea. 
se the nature and extent of the miner’s estate in an unpatented mining ~~ 
iy Se élaim under the laws in force prior to the enactment of Public Law 167 
and then to endeavor to determine so far as here pertinent. want 





me 


April: 23, e 958° 


OF ac changes were made ‘in that estate by the enactment of that law. 


The Estate Under Lawsé in Force Prior to J uly 23, 1955 


es pK valid. and subsisting Jocation has rey effect. of a grant iy ie wh 
an United States of the right « of present and exclusive possession and en- ee, 
~~ joyment. of the surface and. any minerals, within, or lodes apexing ee 
oe Within the claim. Belk v. Meagher, 104 U: S. 279, 285. (1881). The - ae 
— . . elaim is “real property.” ” Wilbur v. United States ex vel. Krushnic; — — 
— 980°U. S. 806 (1930) 5 Bradford. v. “Morrison, 912 U. S. 389 (1909)... 
- ~The loeator’s possessory title is good as against the United Statesand > 
_ hig property in or on the claim cannot be taken away by the United 
... States except as author ized by law. United States v. Deasy, O94 F Od 
Pe 108° (1928) 5 United States ve North: American Co., 253 U. 8. 330-- ee 
(1920). Other cases such as United States v. Rizzinelli, 182 Fed. 605. 
(1910), contain the qualification that: the right of possession is for ©. ° 
- mining purposes. only. Since the question here considered relates —--. 
only to claims. subject to Public Law 167 and that. law obviates the |. 
“need to apply any such Tule, Rizdinellé and like cases need not, be 
os considered. : ah te a 
So much for the estate as it exists prior to patel: A pate to oo ase 
mining claim, in addition to conveying the legal title also has a retro- as 
active effect. It relates back to the inception of the patentee’ S. — oo 
| Heydenfeldt v. Daney ete. Mining Co:, 93 U.S, 684, 641 (1876). ae 
title relates back to the date of ioention, H. eydenfeldt v. Daney, Bhs es 
Smith ve Wheeler, 5 Alaska 282 (1915) ; Gibbons v. Frazier, 249 Pac. 
oes PAO. (Utah, 1926) 5. Hichey v. Anaconda: Copper Mining Co., 81 Pac. oe es 
—- - 806 (Mont., 1905). While this relation back is not: unqualified, cee 
0. Hussman v. pric ae aaa U. 8. 144 Aas sa it does s sO to » the extent wee 
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ee aces ie cut off denne having their inception after the dato of oS 


valid location. See H eydenfeldt, Supra. me ee 
i In practice. the Department has limited ‘its: sisthiority to a ee 


eo Prom: grants made by patent, road and other rights-of-way constructed) 
: wos with, Federal funds to those cases where construction preceded- the. _ 
oe initiation of the right on which. the patent is based: Instructions of ~~. 
-.» August 31, 1915 (44 L. D. 359). and Instructions of J anuary 18, 1916 eee 


8 (4D. 513). oe es 
<n view of char has. ‘been Said, it a, ‘be ed that or hedt A acs 


oe Public. Law 167 there was. no right 1 in the United. States to ponstr et 3 . _ 


te a road across a valid. unpatented mining claim. Rate eee 


‘The Effect of Public. Law 167 





Public Taw: 167 reserves to the United States the right with. ae : i = 


ca unpatented mining claims “prior to. the issuance of patent there- 
ee for, * * * to use so much of the surface thereof as may. be neces- Toto 
sary. * +f for access to adjacent land: * * *” under and subject. tor. 


ee certain specified conditions. It is clearly the use of the surface which — 


uo is limited -in time.’ Thus the conditional right is in terms limited to. ; co . 
oe. the period prior to the issuance of patent. In order to provide access |. 
» for the multiple purposes énvisaged by the act roads probably will... 


wa pe necessary and, no doubt, their construction is authorized. “Access”? : 


: : after the issuance of patent is not authorized by the: act, ‘and without a = Js 


the act it is not authorized. | eee” ae 
teste TF: any doubt. could exist in the face of the express : Lihitaition, it. oe ae 


ce 7 would | seem to be dissipated by the fact. that in the preceding sentence =” 
ae authority to manage the surface. resources and dispose : of the vegetative ee oe 
se resources i is also limited to the period “rior to issuance of patent.” 
No one could contend that this management and disposition authority = 
would. continue after patent. issuance. and I know of no.basis for 
—~ aseribing different meanings to identical phrases used in the same it 


oo section of an act with no slightest indication in the act or elsewhere. 


oe ‘that. they are used in different senses. It should also be noted that a oo ‘s 
_.. Section 7 forbids inclusion in the patent of “any reservation, limitation, fos Se 


: He fOr restriction not otherwise authorized by. law.’ Pere 
The only conclusion possible, therefore, is thata right-of-way : across: ae 


i a patented mining claim cannot be ‘based. upon construction initiated = 
me after the location of the claim, but in such case the right will have LO 
“be obtained from the locator, if obtained before patent issues, or from. 
ore the Patentec or his. successor in title if obtained after such - ‘nSANCB: es 


| Exar F. BENNETT, | | 
| | “Solicitor. 
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"APPEAL oF + WESTIN GHOUSE ELECTRIC CORPORATION 
- JBCA-134 (Supp.). Decided April. 20, 1958. 
_ Contracts: : Bids: Generally Contracts: Interpretation 








7 ‘When, through clerical error, the continuation: sheet makeup of an invitation xO . ie 
to bid for the supply of substation equipment and steel framework left’. ...°.: 


doubt as ‘to whether references ‘therein to potheads, cable and ° conduit 


oo cpvere’ ‘intended to constitute re single subitem or three separate subitems, and 2 oe si 
‘= the bidder, although: on ‘the continuation: sheets: it expressly excluded’ only... 
-- potheads, nevertheless incorporated in the specifications | that accompanied ear : 
7 dt: bid an. €XDPTess. exclusion of ‘potheads, - cable and conduit, the contract 
~~ yesulting from acceptance of the bid must be interpreted as not. embracing. 
any of these three categories of. materials, even’ ‘though the: acceptance of the: . oa 


: bid: mentions only: potheads as being excluded, . 


| Contracts: ‘Additional Compensation 


- a : a 


“When a contracting. officer. ‘erroneously construes the terms. of. a. ‘contract; i ee 
~~ -|with the result that the contractor is asked to supply cable and conduit not Cea 
ae required by the contract, the contractor is entitled. to additional ‘eompensa re 


ee - : tion for such materials. 


“BOARD oF CONTRACT APPEALS 


“The basis Tate and: contentions in this appeal ¢ are iciininncieed in oY : 
< 6 Board’s decision dated: J fanuary: 30, 1958 (65 1. D. 45), denying the 


a : = Government’s. motion to dismiss the: ‘appeal. As. neither party ex Ss 
aoe "pressed. a desire for a hearing: for the purpose of taking testimony OF 
os Presenting. oral argument, the appeal will be decided on the record. - 





The issue is whether the bid of the ‘contractor, properly construed, To we 


: : ; E Ded: as the. contracting. officer held, ‘the’ furnishing by the con ee ‘ 
--. tractor, without additional. compensation, of the cable and ‘conduit, 


-. listed on pages 3 and.4 of the continuation sheets of the i invitation to ek 


| bid, which bore the number L 09-57-524. ’ 


“The appellant maintains that neither its bid nor any contract. aris=| eos 
re ing out of its acceptance can be construed properly to require the con- > 
_. tractor to deliver the cable and conduit. It argues that the-subitems .- 
for these materials were dn integral part of the subitem. for potheads, oe 
which it excluded from its bid by express language on the continuation. = 


sheets. It also argues that its intent to exclude the cable and conduit. 


was evinced by the Specifications: which it submitted along with 2 - 


 bidwr e+. oe 
7 The continuation ere ot the iavitation to bid contained three ‘tattie — 


on which bids were requested. Item No. 2 was divided into twenty. os 


~.. unnumbered subitems.. The last three subitems were for, respectively, ee 


oa potheads,. 1750. feet of cable, and°1500 feet of conduit. Opposite oo 
- -each- of the first eighteen: subitems, that.is, down-to and. including the»). 


Coote ; w subitem « for. potheads,: was: the word “Total”: in 2. column entitled. oe 
en “Quantity, and a line for me insertion of F the bidder’ Ss eS in another ae 


eos = te . sel a Bae By She eS ao . 
* . 
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oe ern » The able: a conduit cobigane: ai: the aid of the list aa ee 
o meither 1 the word “Total” nor.a line for the. insertion of the: price,. and. 
.-» were the only subitems so treated. ‘Because of this fact, the contractor 

os _-asserts that the last three subitems were, In reality, only one ‘subitem.. 2 
Se cfr ot Items Nos. 1 and 3 were not: divided into subitems. | Each of the three 4. a 

Peo items included : a line for the. insertion of the total De bid. on pete a 
- item. ! | ! on 

aS -'The contr actor filled i in ihe continuation sheets by. i inser erting a a. price ae 
-.- on the total price line for Item No. 1, by iriserting the words “No bid” 


; cS the Dee line for the potheads subitem of Item No. 2, by inserting a 


Pe F 


pote 4 a price, afer Ttem No. 3 and by writing a at the bottom of the last page ae 
Bacio of the continuation sheets the following: A ee 


Note: “We are not including the q ‘potheads of» page: 3 in our pia. 
Tt is presumed that these may be: obtained. through a local. supplier or 
contractor,’ 


The contractor made) no  aeeione on the price lines for any of 


: z the first seventeen subitems of Ttem No. 2, nor on the total price. lines 208 a 
for either that item or Item No. 3. | 


The Government admits that the continuation sheet makeup for 


ae: : the cable and conduit subitems was, through clerical error, at variance 
«with the makeup employed elsewhere in “hose sheets. On the other 


hand, the contractor chose to disregard the makeup of the continua- 


“s. > tion sheets in. that it did not. insert prices on the.price lines opposite 
.. the seventeen subitems of Item No. 2-on- which it intended to bid, nor 
on the total price line for'that item. Had it inserted. such: prices, as 
the makeup of the sheets contemplated, the figures for the seventeen: | 
-. Subitems would presumably have added up to A sum that equalled the 
figure given as the total price of Item No. 2, thereby making manifest 


that cable and conduit aswell as epotheas: were intended to be excluded 


a | from the bid. 


The dispute over the meaning of the couuas aon shiests ‘thus stems 


. < in part from the manner in which they were prepared by the Govern- 


“ment .and in part from the manner in which they were filled in by. the 


 -¢ontractor.. If these sheets were the only contract documents that: _ 
Ceo might be consider ed to be indicative of an intent by the contractor to. 
exclude cable and conduit from its bid, ate could well be questioned => 
an * whether they would provide a basis for resolution of the on ee a 
~. infavorofthecontractor, = Pas 
The contractor, on the same ee on ih it ireeenmaed to the Cone as Gh 
es a : amiant the filled-in invitation to bid with its accompanying continuation oe 
oe ; - Vthe fifth subitem included the line for the price, put omitted the word “Total, ig This. x, 
_ -. presumably was because the subitem encompassed only a single article.: 


cs — ‘2 Both the potheads and the cable subitems. appeared: on page 3 of the. ‘continuation ae sh 
nc sheets ; the conduit subitem peppered onl page 4. a | & : | oe ee 


ee 208] ota ee “wee STINGHOUSE. ELECTRIC’ CORP. Macy ae arene 
Aer - Aprit 80,1958 oe Co a 
= ghéobay 4 also subinithed two spodifvations describing the material i: pro: Mags 


posed to furnish or supply under the bid. These were requited aha a 


agi F paragraph 8 of the contract specifications, which provided: 


DATA TO ‘BE FURNISHED BY: THE BIDDER : ‘Each bidder: shall submit with his } ‘pro- ee 


: ope his own detail specifications and outline drawings showing arrangement on. - 
and controlling. dimensions for the equipment he proposes to furnish. He shall _ oe 
a ~ also submit a complete. list of all control equipment: which he proposes. to supply, a ae 


giving: ‘the manufacturer’ gs name and catalog number, and a complete. ‘set. of: ~ eg 


me catalogs and cuts which thoroughly illustr ate and: describe each piece: of. -equip- a 


z ' 2 ment. ‘Proposals - that do. not comply. with. a requirements, may. not. te, nee 
cate - considered. se ne pie : 
The contractor’ : ‘spécifications’ were gabriel by 3 a , covering ee — 


a E hich: commenced with the words: | “This letter will refer to ‘and ae 


. 7 become a part of our bid on your Invitation #L 09-57-524.”: os 
~ QOne.of the two ‘specifications so submitted dealt: with power fa : 


= formers, which formed the subject matter of Item No. 1 of the invites!" : 
tion. The other described matérials that: corresponded to those ealled <2.) 


7 ; , | for in the first seventeen subitems of Ttem No. 2 and 1 in Ttem No. B. “The | we 
Ae final paragraph of this specification stated: : 2 


The. following. equipment is. not included in this specification: 


a. Power transformers. 3 : 

“b. Oil circuit: breaker control wir ing and conduit and contr ol pow er source. 
ee ‘Substation lighting and lighting conduit and wiring, 

d, Fence. . ce Cary oe ee Se ee ee ee 
= ie Grounding miiterial. oat ome ee 7 ee ee ee ee 
: f. Potheads and underground power cable and conduit... Dee ee 
7 e 7 Foundations and. reinforcing steel. [Italics supplied. T 


We think the quoted provision calls for.a conclusion that ie ¢ con- - 


2 -_ tractor’ s bid. did. not-include cable and conduit. The specification, oe 


-. which became.a part of the bid by virtue of the terms of the. letter. 
a submitting it to the Government, says that-it does not. include. under-__ Ue 


a, | ground 3 power. cable and’ conduit, the very type of cable. anid conduit 


ee covered by the last two subitems of Item No. 2.. Analysis of the other _ as 


items: mentioned in the quoted provision. ‘supports this: conclusion.. - 


: Since. the power transformers were dealt with in. another specifica: 


ane tion, the reason: for the insertion of item “a? ig obvious. Items ye 


a &@ 


ec” ad. “e”, and. “g” deal with materials that were. not expressly 


i. listed. on the continuation: sheets, and. that under a, fair interpretation 


= of the contract as a-whole. probably would not come. within. any.of © 


f oe ‘its provisions, but. that, nevertheless, either: because . of » references 
to these materi als in the contract drawings or because. of the: generality — 
a of the language. used in, some.of. the contract. provisions, might..con-. i. 

|  ceivably, be claimed to be. materials. which. the contractor: was required — = > oy 

- to-supply. . As there is no other specification. covering these. items, the — 


_ ~ only. reasonable explanation. for the presence of. the: exclusionary lan= | 


: = guage with | respect to them 1 is. 5 that the draftsman desired | to close. the. we 


; cn. 


oe BOB... DECISIONS | or THE DEPARTMENT oF THE INTERIOR 85 1D: pone ae 


: = os door agaists any ‘tature argunient to the effect that the contract bound a ee 
“the contractor to supply the materials enumerated i in these items. . ‘This. oe. 


. - is also the only convincing explanation for the presence of item cop a ie 
_In short, we think the quoted provision clearly manifests. an ‘inten: a ates 


des 2 | tion on the: part of the contractor to define and delimit the obligations - te 


it was. assuming by. expressly excluding items that it did not intend to — 


~~~ furnish or—in the case of item “a”—did not intend to furnish twice. . are 


= ~ Moreover, the fact that the specification was submitted in response to - 


< ea. requirement of the Government that each bidder provide detailed 2% 
information’ concerning the equipment: he “proposes to-furnish” or 
_.- “proposes to supply” buttresses the conclusion that the exclusion ofthe: 


0 ~ eable and’ conduit was not just an exclision from the specification ite. 


ou cself, but was an exclusion from the proposal of the contractor to fur-— ar 


oS lsh or supply the materials covered by the invitation for. bids.. at Met yobe 
oe The contracting officer accepted the.contractor’s bid by a telegram ea 
oe which stated that the award was for Items Nc os. 2 and 8 “not including _ 


ao. ~ the seven potheads.’ ” This was confirmed bya purchase order which : : - oe 


oe = used the expression “except: for potheads.” es Des 
~The Government contends that this phraseology: should i put the o 


ins  contanctes on notice that the contracting officer read the contraetor’ pike « 


fee _ bid-as not. excluding cable and conduit. This contention appears to be © 


ee “unrealistic in the light of the fact that virtually the same language had 

i been- used by the contractor in the continuation sheets. If, as the 

~_. . evidence on the whole indicates, the contractor, when it inserted the 

~~. word. “potheads” on the continuation sheets, regarded that word asa 

\. sort of shorthand expression for “potheads, cable and conduit,” the .-- 
 eontracting officer’s references to potheads would. hardly have? sug- 


— _ gested: to the contractor that the contracting officer was doing anything = 


< ~ mnore than agreeing to the exclusion of potheads, cable and conduit in a 


= the same shorthand terminology the contractor had ‘used. Further- 


2 ~~ more, it is clear from the contract drawings that the cable and conduit 


. were not. for the purpose of interconnecting the various: pieces: Ok Oe 
. -. electrical equipment to be furnished under the: contract, but were to. 

= yun from the potheads toa pumping station the. equipment. for which - i 

was not. covered by:the contract. Thus, appellant's: assertion that by 


| : | ; vevincing’ ‘on the continuation sheets an intent to exclude the seven-pot- 
re heads’ it also’ ‘evinced an intent to exclude the cable. and conduit, to 
aie _ which the potheads alone out of the various items of equipment listed 


ae ~~ in the invitation would be. physically: attached, is 3 not. without: some ec. - : oe 


ae ineasure of logical and practical support. - | Be gh 
tad - There is, however, a more fundamental: reason fort rej jecting Ahi con- | 
ate. tentions of the Government based upon the language of the award 


; = | » telegram and the’purchase order. ‘This is not a case where both parties 
is have: signed a. document that. purports to set out the entire’contract. 
ae “between them, and, , therefore, 3 18 not: a case where the bid’ would come: te ee 





ee We coricur : 





April: 30, 1958 


| made a part of its bid. 


~~. While the proper eonstruction: of. the bid | is moe shelly ies ‘from oe 

doubt, the Board considers, particularly in the light of the. express. hae oe 
“or fegclusion: of cable and conduit from the accompanying specifications - ue 
prepared by the contractor, that the bid must be interpreted as not 
embracing the cable and. conduit subitems.- As the: contract, does. not = © : 
_ entitle the Government to delivery. of the materials covered by those. 
a7 subitems, but it ‘appears that they have: already been delivered to the. a 


Government, payment: should be made for them.. 


Concrusion — 


Therefore, pant to he authority delegated to the Board of Gon: ee 
=~ tract. Appeals by the Secretary: of the Interior (sec. 24, Order No. oe 
2509, as amended; 19 F. R. 9428), the decision of the contracting ~~. 
; officer. holding that the contractor was required under the terms of the oo. 


- ° contract to 0 furnish cable and conduit, is reversed, 


-‘Txmopors BL Haas Chairman. 


| Waa Snagit; ‘Member. a So a oS eee 
BERT r J ‘Scapeeiem,: Mu ember. 


MRS. ETHEL H. ‘MYERS 


oe a A-27560 | Decided May 5, 1958 oe 
re ie ear Claims: Lands s Subject to—Withdrawals and | Reservations: see 


Sites. 


| Prior to passage: of ‘the act of ceaace 71, 1958, lands: exibraced in ‘power ‘site ae 
_ withdrawals were not: open to mining location, and.a mining claim. located. 
ae _ subsequent toa withdrawal of the land for. power site purposes but prior to 
| ee - - _ passage, of the act of mapa 11, 1955; is. null and: void. unless. the Jand vem, ee 
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ce within ths 2 application of the rule that: ‘the tari ae a “contract: oe 
ae unambiguous, prevail over the terms of the bids, negotiations, or. ‘other’ as 
preliminaries that led up to the execution of the contract. Rather, hig 

- . dg @ case of a contract resulting from an offer-and-acceptance...The 
- Government, by the award telegram: and. purchase. order, simply - a 

_ 7. gecepted the offer made by the contractor’s bid. Neither the award 
> telegram ‘nor the purchase order purported to set forth the entire 
|. eontract.and, therefore, neither of them can:be considered as being the 25 
*> ” eontract, of and by itself, or as having been made such by reason of the. 
fact that the contractor signed the acknowledgment of receipt printed ~~ 
male on the purchase order form. The offer in this case included not only: - . 
what was said in the invitation to bid and the continuation sheets, but. 
also what was said in the specifications prepared by. the contractor and: cane 


ee Lect "DECISIONS. oF THe ‘DEPARTMENT. OF THE INTERIOR, [65 10. 


“praiged™ in. the cain was s restored to entry under section. 24 of the es 
“Power Act at the time: of location... oe do. oe 


- Mining Claims: Lands. Subject to—Withdrawals 2 and Reservations: Gen <— 


erally 


A mining claim is proper 1y d accra ed: null and. yoid: nee the: iodaHon’s was 4 made ae 


ee at a time when the land embraced in ‘the claim was included in: a. proposed : | ee 
2 withdrawal of the land which. would exclude. location. under the. mining. laws, ° 


and: where. notice of the proposed. withdrawal. was recorded. on the. serial 


. “xegister and. tract books. of the land office—the. notation having the ‘effect he 8 
 -of segr egating the lands included in: the proposed. withdrawal from: location oe “sr 


: 7 . under the mining laws to the. extent ; that the: withdrawal, it efféeted, ‘would ae 
pte vcaee such disposal. ee : pre a Tee 


“APPEAL FROM THE. BUREAU OF LAND: MANAGEMENT | ere 
Me! Ethel H. Myers has appealed to the Secretary of the tuecee - 
fron a decision of the Acting Director, Bureau of Land Management, _ 
~ dated August 21; 1957, which affirmed the decision of the manager of 
the Portland, Oregon, land office, dated December 9; 1955, declaring. 
the White Oak and Anchorage placer mining claims pull and Vol. 2° 
~The adjoining claims were first located’ along the Rogue River in- 
- Oregon i in 1926 by Mrs. “Myers’ predecessors in interest. “New notices — 
of location of the claims by Mrs. Myers on August 11, 1955, reciting 3 
“that the claims were located‘ under the mining laws of the United 


‘States’ (80 U. 8. C., 1952 ed., sec. 21 et seg.), were’ filed for record i Wy 


_ Josephine County, Oregon, ‘én: ‘September 19, 1955, and copies.of the | 
.- new location notices, were Teceived. Im: the Portland Jand office in 
October 1955. ce : | oo | 7 

“The manager held the. ane to be envalid ade the 1996 losations | 
“baci the land embraced in the claims was at that time withdrawn 
and reserved.as a power site. He held that the act of August 11, 1955, 
“known as the Mining. Claims Rights Restoration Act of 1955. (30 


ULS. C., 1952 ed., Supp. V, secs: 621-625), does not.validate mining = 
~ claims which had been located prior to the passage of that act on lands" | 
which were at the time of location withdrawn for power site purpos eae ae 
_ He held further that Mrs. Myers’ new locations of the claims were 
invalid because the land was at the time of her attempted. locations 
“segregated from location by a proposed recreational withdrawal which “ea 


“had been filed ; in the Portland land office on ‘April 1, 1955. ae 
- In affirming the decision of the manager, the Aoang Director: stated 


hat under a departmental regulation, (48 CFR 295: 10) * 1 the proposed. a 
- withdrawal: effectively. sépregated the land included in the proposal 
from all forms of appropriation under the public: land laws; includmg 
the mining laws, from the time notice of the proposal was recorded in =.” 


“the. serial, reg ister and noted on. the plats’ and, tr act books. of the. land: 


: = ‘The regulations relating: to ipplicatious for ‘the withdrawal or ‘reset'vation of Federal hr ig get 
ands: were ‘revised. on- August’ 12, 1957. The ‘particular reg gulation cited ae the: rues o 


“Director now. -abpenta as: 43 CIR, 1964 Rev. »+ 205. it (Supp:). 


ty alle a MRS, “ETHEL: on “MYERS BEE aS 


May. 5, 1958 : 


. Sieg, “as Peer that; since , the locations made i in 1 1955 were ‘subsequent be es 
to the effective date of the segr egation, | the Tand embr aced in Mrs. | ae 
_ Myers’ claims, was at that time withdrawn from. the operation of the aie 


mining laws and. therefore that the claims were null and void. 


In her appeal to the. Seer retary the appellant. states that. she and her: — 
Sie husband. received. a quit. claim deed to the claims i in 1926; that ne :. 
| * Shey conscientiously did the required amount- of assessment, one each. oo 
year; that it was not until 1954 that they learned that the local. Jonds: "72, 
~ office “did not: consider the claims to-be valid. because they’ ‘had: been. oe 
located. after the land embraced therein had been reserved as a power oo 
site; that, the. act. of August 11, 1955, restored the land to mining entry; ee 
that she: ther eupon ; ‘relocated the ‘claims: 3 in her own name} that notice: ee 
of the pr -oposed withdr awal was not published i in. the Federal Regi ister aoe 


Foxe until December. 99, 1955 ; sand that on November 19, 1956, she had ‘made ane 


a formal: protest to the State. Supervisor against the withdrawal: of ; es — 
“the land because of: the improvements. made on the land and. labor ae 


per formed. for the benefit of the. claims over the. years... 


a _N othing j in Mrs. ‘Myers’ appeal ¥ warr ants any: change in n the decision ue 
iy ; of the Acting Director. oa ee 
» Prior to the passage of the act of eres 1, 1955, ad Sihareet oe 
. “or reser ved: for power sites was not subject to mining location. unless.“ - 
- the land had been restored to. entry under section 24'of the Federal’... 
~ Power Act (16 U. S. C., 1952 ed., sec. 818). Harry A. Schultz et al.,61 
—L.D.259 (1953). Nothing i in ans present.record indicates that the faad ee 
se included i in the. White Oak and. Anchorage placer mining claims had ees 
been so restored. ‘Therefore. the locations made in 1926 were made at ~ ta 


- ~ a time: when the land was not: subj ect to mining: location. The act of | 


_ August 11, 1955, does not open to mining location all lands theretofore | 


- reserved or withdrawn for power sites but only so much of thése lands. ~ - <) 
as come within the scope of the act. The act does not validate mining 
~~ elaims located prior to the date of. the act on land which, at the time: 


of location, ¥ was withdr awn for power site purposes. Day Mines, Inc. - : ee 
651. D. 145 (1958). _ Accor dingly, it was correct to hold that.the White ee 
Oak. and. ‘Anchorage: placer mining claims: were null and: void under oS : 


“the locations made in 1926. 


- While the land was so, withdrawn, on A puil Aj 1955, an eapplation : . 4 - ; 
was filed by. the Director ofthe Bureau of Land Management: with ‘the — 
uo thanager. of the: Portland. land: office that: this and other land in the 


| e * Yaeimity: of the clairns be, subject to. valid. existing rights, withdrawn. a 


~ from all forms of appropriation under the public land laws, including . : | : 
- the mining laws, and reserved, except. for leasing” under the Small - ae 
Tract Act (43 U. 8. C.; 1952 ode , Supp. V, sec. 6822-2) and lease and’: 8 


_ Sale: under the act. of J une 14, 1996, as. amended (43, 138 S.C, 1952 ed., ‘ 


Supp. WV; sec. 869: et: seg Ds for recr cational ao The withdrawal a : , 


| 468605—58—2 


-_ 


oe ‘of ‘Tanda adj acent . ie Rogue ‘River’y was oe to protect: and a : 
~~ serve the scenic and recreational value of those lands from. -despolia- 
ae i tion by’ any entry or application incompatible with: those objectives. eee 


a0 "DECISIONS ‘OF THE DEPARTMENT. oF THE INTERIOR 105 1 LD. 


The regulations of the Department in effect at that time (48 CFR | 


ne 2985. 9-995. 11), ‘authorized the heads‘ of Federal or State agencies de- _ 
ie __ siring lands of the United States to be withdrawn or reserved for the — 
-use of their agencies to file applications for such withdrawals’ or 
«reservations with the manager of the land office for the area in which ~ 
“the Jand was situated, indicating in their applications whether the. 
“withdrawal. or reservation should preclude, among other things, min-..-°~ 


ing ‘locations on ‘the land. They provided, as the Acting Director 


~ stated, that the recording i in the serial register and the noting onthe 


oe official plats and in the tract books maintained by the land office for 


i tho area of information’ indicating that an application for the ‘with- © " 
drawal or reservation of the particular lands had been filed would 


5 temporarily segregate such-lands from any. disposition which would oe 


an Fe ‘be ‘inconsistent with the withdrawal, if made. There was no. jee 
af ~ quirement, that notice of the filing of such applications must be pub- a 
: lished i in the Federal Register> i sae 
~The recording and noting required. by the: mapulanon’s were “What. ee 
aes segregated the land. The land was thereafter reserved ‘from disposi- ee 


as _.tion under those public land laws, including the mining laws, which — 


.». would be inconsistent with the use which-the Bureau of Land Man- 
agement intended to make of the land until such time as either (1) > 
ae the Secretary. denied the Director’s application, or (2) the Secretary ees 
> determined that the withdrawal should be. made, and had issued Le 
bao public land order to that effect. 43 CFR 295.11 (b) and (c).- ee 
- Neither determination had been made when Mrs. Myers made. hee owe 
coe 4965 locations on the land. “The land was at that time temporarily ae 
es = reserved from mining: location. | It is to be. noted i in this respect that — a ee 
section 2 of the Mining Claims Rights Restoration Act of 1955 (30.5 
U.S. C., 1952 ed.,Supp. V, sec. 621). provides that nothing therein 
shall affect the validity of withdrawals or reservations for purposes. 


“other than power ‘development.- Accordingly, it. must be held that’. 


thatact did not open the land embraced in Mrs. Myers’ claims to 


a mining location, and ‘that the. claims covered by those locations. are. 


oS : without validity. (Cf. A. W. Kimbail et al., 65 I. D. 166 (1958).) 


Therefore, pursuant to the authority delepated to the Solicitor. by. 


the Secretary. ‘of the Interior: (sec. 23, Order No. 2509, as revised ; 


ue re W BF. R. 67 ae ne decision of the Acting Director is affirmed. 


Epacunp T. Ferrz, ae z 
else Sida 


o rr 20 F.R, 9868. 


8 The 195T revision’ of ee ‘fégulations requires the publication : in the Federal Register | 


. a ot a notice of the ene of “stich, an‘ application. 48 CHR, 1954 Rev. 205.12 CSOD aoe 
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- APPLICABILITY OF PROPOSED REGULATIONS. REQUIRING ‘mop- Do 
-IRICATION OF. ELECTRIC. FACE : EQUIPMENT IN GASSY | COAL Lo SS 


_ MINES” 


| Regulations: : Generally —Mines and Mining —Burean ¢ of Mines 


“The Bureau of Mines, ‘pursuant. to’ section ‘5 of the act of May 16, “1910, as ree 
an ie ‘amended. (36 Stat. 369;.30.U.. S. GC. 1952 ed., ‘sec. 7), and ‘sec, 212. (a) of me eee 
eo the: Federal Coal Mine. Safety Act: (66. Stat. 602, 709; 30 U. 8. C., 1952. ed:, es = on 
Bee. 482 (a)); has. the authority. to revise existing regulations. or: to prom: ae : 
 ulgate new regulations affecting equipment in gassy coal mines whether ">. 
. > previously certified, as: permissible or. not, provided, (1) the. regulations - : ae 
.- “affect equipment acquired. and certified’ as. permissible. ‘subsequent to' J uly: ae rte 

 - 16,1952, and not excluded ‘by the. provisions of section 209 (f) (1) of: the. 2... 
“s-. Federal Coal Mine Safety Act; (2)a finding and determination is-made = 


by: the Bureau based on facts and circumstances not conclusions: that the 


ne equipment is not: experimental but isa demonstrated safety device ‘designed é . 
“to decrease or eliminate mine fires and-explosions caused by the use of such. °°”, 
_ equipment. ‘in gassy eoal mines; and (3) that the provisions of the Admin- mere a 

— istiative Procedure sta o U. ‘B.C, 1952 ed., Secs. 1001-1011) are followed. i 


| To THE Dmeoror, BUREAU OF Mins. 


Tn. accordance with your. request, we. have oe iswad a proposed geist he 


“memorandum. to the Assistant Director, Health and Safety, on the” 


we subject, “Development of an integral automatic methane: detector for. ~. ie 


_. permissible electric. face equipment.” ” “The need: to develop such a : : 
’ device to prevent ignitions from: electrical. sources of explosive gas is eae 
discussed j in the memorandum, which you intend to release to pA ne 


: organizations outside the. Government. 


“You have inquired whether authority exists to. issue s regulations. ee 
prescribing additional specifications to which. electric face equipment one 
~ -theretofore certified ‘as: permissible must conform i in ore to continue oe 
ee to be-permissible for use in gassy. coal mines. oe 
The Department: has followed. the provisions of fie Adiniiisteative. ee 
: Procediiis Act (5.0. S.C., 1952 ed., secs. 1001-1011) in. promulgating se 
regulations concerning thie cattification of permissible coal mining 


— ‘ | a ~ equipment and accessories, thus. affording manufacturers of the equip-» a e 
“ment and other interested parties an: opportunity to offer: es — 


a“ and. recommendations concerning proposed regulations, a ee 
+ ' Section 209 (£) (1) of the Federal Coal Mine Safety Act of J uly 16, oe 
1952. (66 Stat. 692, 706; 30. U: 8. Gs 4 1952 ed., sec. 479 °f) a pro ee 


| “vides i in porte as s follows: 


eae ; 


s ae "DECISIONS. OF. THE: “DEPARTMENT. OF THE INTERIOR. 1651 L .D. ee 


w Blectrical equipment:: 


(1). “AML electric face equipment used ina gassy 1 mine. ‘shall be permissible, x eens 


* except that. electric face equipment may “be: ‘used in. a: gassy mine even though: 


--guch: equipment is not. permissible if, before” July 16,. 1952,: or the date such mine- = fy 
- became a gassy mine, whichever is later, the operator of such mine owned such oe a 
equipment, . or owned the right to. use such h equipment, or had. ordered sha ae 


_ equipment. ; eee ope ae 
Itis clear fata any ne deel or the akin cannot. have the ect 
of applying: the directive o the s statute tor any estupmueny < covered by 
tbs exception. _ io 6d em a 


The authority of the ‘Depa heat to. issue. . miles’ ‘and. ean ets 
governing the testing and certification of equipment, as permissible is. 
‘<derived from section 5 of the act of May 16, 1910,.as amended (36. . 
Stat. 369; 30 U: S. C., 1952 ed., sec. 7), and section 212 (a) of the — 
‘Redaral Coal Mine Saraty: Act (66 Stat. 692, 709; 80 U. Ss. C., 1952 ed... 


sec. 482 (a)).. The right, which Congress imposed, to issue ih wales a ia | 
and regulations includes the authority to revise them or to promulgate ran 


‘diebent: ones . affecting equipment not exempt by statute and not | 
- alsendy certified as permissible, since a delegation of power car ries. 


: : with it the authority to do whatsoever is reasonable and. poy oe 


“properly to effectuate the power. |. | 
-Tt-is not so clear, however, that, authority ae to’ issue new. regu- - 
scons prescribing different specifications | to which equipment pre- 


viously. certified must. conform in order to continue. to be classed as... ae! 
permissible. We are aware of no applicable decisions construing the. ee, 
~ statutes previously. cited, panaowarly section: 212 (a) of the Federal ee 


Coal Mine Safety Act. 2 
A somewhat Srnpeeanle law: is ‘the: Boiler Taepieden ‘Ket: ee Feb- Be 


“ruary: 17, 1911, as amended (86 Stat. 913; 45 U. S. C., 1952 ed., secs. 


: ae), pertaining to railroads. ‘The act: prohibits, under penalty, | oe _ 


the. operation of locomotives and. appurtenances, unless they are in : 
"proper: ‘condition and safe to operate in the service in which the same. 
are put. The rulemaking power of the. Interstate Commerce Com- 
mission, which j is responsible for the administration of the act was 
questioned. In disposing: of the issue, the Supreme Court ruled that 
the act imposed on the Interstate Commerce Commission responsibility : 
for adequate safety. rules and. granted. to the Commission the power 
of not only disapproving. rules pr oposed: by. carriers. but. also of. Te: 
- quiring modifications. of: rules: then. in force? i The Commission’ i . 


1 MeOullocn Vv. lar ima: 47 U. Ss. B15 1819)’: : Gatlaghere & Steak Hone V. ‘Bowles, 288 


| OB, 2a 530 (2d Cir. 1944); cert. den, 322 U.S. 764 (1944) ; pee also Arizona. Grocery Co. vi Ye 3 * 
: Atchison, T. & 8S. FP. R..Co., 284 U. S. 870 (1982) ; ‘ American nore AERO ORONE Vey a 


United States, 844 U. S. 298 (1953). nite 
“2.United States v. B. € 0. R. 00., 293 U. 8. 454 t (1985)., ty, 


_ 


Seay ELECTRIC FACE ; EQUIPMENT 1 ‘COAL ‘MINES « Ze 2lg 
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7 = in volume 23 of the Federal Register at pages 1964 > and 2218.¢ 


| Moreover, the rule has been. pronounced that a Federal administra. ia 
| tive agency promulgating regulations to effect. a valid purpose is. not 


required to maintain a position once adopted if another is found necés- 


sary or desirable, notwithstanding losses may be caused individuals: ee 


withm the field of interstate « commerce.” 


W 


‘It also may be obser ved that the regulations governing the specifica: : 
tions of permissible electrical equipment in coal mines provide, among 
_ other things, that the Bureau 1 reserves the Tight to. rescind for cause. 


3The Commission in its. sanort made the following findings as a. pasis for the issuance 
_. of the order (footnote No. 6 in 298 U..S. at pp. 468, 464): nea 
: ~“On the. record in this. case we conclude and find that the safety. of eunloweee t os 
and travelers on railroads requires that all steam locomotives: built on or after ae 
‘April 1, 1933, ‘be. equipped with a suitable type of power-operated reverse: gear: 
‘We further find that all steam locomotives used in road service built prior to 
April 1,.1933,; which weigh on driving wheels 150,000 pounds or more, and all - 


steam locomotives used in switching service built prior to April.1, 1938, ‘Which : 


weigh on driving: “wheels. 136,000 pounds or more, shall have such power-oper- | o. 


a eee So hick ainended the rules. SO as os require the: iinibon of. < 
_. different: equipment on steam locomotives was set: aside, however, 
oe because. of the failure of the Commission. to make. a ‘specific finding. 
of fact that the substitution of 1 power- -opetated for hand-operated Tess a 
a versing gear in steam locomotives was essential to remove “unneces-. earn 
sary peril'to life or limb” as Pro ovided i in the act. ‘Subsequently,: the. 

_.- Supreme Court, in construing the same act, held that its. provisions. oa! 
_ — ‘Tequiring” that all parts and appurtenances of locomotives. shall be 
~. kept in. proper condition and safe to operate do not apply to safety oe 

_ devices which are placed on a carrier for. experimental purposes.*. © | 
Also in the field of transportation, recent. examples | of the authority ae 
oe of the Department of the Treasury and the Interstate Commerce Com- | — 
. . Inission to issue regulations providing for different: safety standards ne 
to which previously approved equipment must conform may be found 


4 


ated reverse gear applied the first ‘time. they are given: repairs. ‘defined . .by. the.» ot 


aN United States Railroad. Administration as: class 8, OF heavier, and that ‘all. such. 
locomotives shall be SO: equipped before J. anuary 1,-1937,: 
“We further find: that air- operated. power reverse Sear should. ate a. suitable: 


steam ‘connection so arranged, and. maintained that it. can. cules: be used do ce : £ Bee 


“ 


‘case of.air failure, 


oe An appropriate order awienaing our. rules for. ‘the: inspection’ are testing of i “ .: ae fe 
~ steam locomotives. and - tenders. and. their appurtenances to give effect to. these. rigors 8 


4 findings will be entéred. a: 
4 Southern Ry. .0o. v. Lunsford, 297 U. 8. 398. (1936)... 


“, §' The- regulations. concern’ various items of life saving. and fire. fighting équipment, fe ae, ee 
; stallations and materials used on. merchant vessels, motorboats and’ other pieesure craft oe 

" subject to inspection by the Coast Guard. — ; ies a3 
- @The regulations concern “specific standards for certain. equipment on 1 locomotive a ee 
under the provisions: or the. pone Inspection. Act. (45. UW, B8:- Cc, ial ed., Bec. Sele as cae oe 


amended, 


ses ? Continental. Distilling Corp. ve "Humphrey, 220 Rr. 2a 367 (CA, Do, 1964); 7 see’ se also 
_ ss Queenside Hills nen 06. v. - Sant, eec Us 5 80. aeons Dy ee 








gu _ DECISIONS or THE: ‘DEPARTMENT: or: THE- “INTERIOR, tes 1 ED ee 


es oe, approval’é or r cartidcation previously granted ( 30 OF R 18, 3118, 8.4). : ce : a 


Diy = Rete 18. 34 of the regulations provides. as follows: ea oe a ee 

| 2s 4 a es: 18, 34 -Approvals— +e * (a): Withdrawat of anproval: ‘The Bureau 

eee. “yeserves the right. to rescind for: cause, at any. aime any. y approval granted. . 
under the regulations i in: this part. ge a = a 


a 


— Sg The section | is ‘mentioned merely. to Sie that es has een joint eo = : e 


on 2 notice to > interested Parties that an \ appioval once issued i is snot. t perma 
ae nent, er ee ree - eee 

ee “Te summary, ie is our + opinion ‘that the regulations i in ‘question “any "5 
SB amended from time to time: provided : (2). the regulations: affect 


‘i a equipment acquired and certified as ‘permissible subsequent: to J uly. 16, eae 


: : oe "1952, ‘and not excluded by the j provisions of section 209 (f) (1). of tha 


7 Ss Fe dare Coal Mine Safety ‘Act; (aya ‘finding and determination: is | - = - 
«made by the Bureau based. oni facts and circumstances, not ‘conclusions, ee 


- that the equipment is not experimental in nature: but is a demon-— 7 ; 
“strated safety device designed to decrease or eliminate mine fires and _—> 
~~ explosions caused: by the use of such equipment in gassy-coal miés}; 


~ ~~. and: (3) that the provisions of the Administrative Procedure Act e 5 eng ee 


oO oer 8. Cy 1952 — Secs. lava ae are ° followed. 


| Brace F, Buvwer, oe 
ek ae Solicitor. | 


a | MATANUSKA. VALLEY LINES, INC, ET AL 
: gates Decided May. 12, 1968 ° 


Alaska: ‘Sales _ 


oe st of. Practice: easing Public Sales: ‘Sales under * Special Sttnter— on a ate 


th proceedings under Private Law 654 (sath: Cae: - od: son). ueikers of - ne are 


~Jand under the ‘Alaska. Public Sale Act: who. have. paid ‘the. full. purchase. 
price for. the. land and who. assert: that. they: have performed: the. require- ' 
sents for receiving: patents on ‘the land will be granted a. hearing on. the. se 
"question whether they have’ ‘complied with those Bo eal, eee oe 


3 Rept: Yay ie ee 


_ 


“Wheité in a private law Congress: requires that’ a ‘party,’ in “order to ‘obtains i Sue Cee 


Mapes 


| _ “eertain relief, be. found. to have complied with the. requirements. ofa statute oe . ; _ 
‘and the regulations issued thereunder, the validity of the Tegulations J is: not es ae 


open: ‘to attack i in a. i proceeding, to determine: compliance, Seal 


a Alaska: Sales A ee 7 ee 
» Where no. time’ for r-beginning 6 or. onletod of structures is stated ° in i aaperen : . 
ear of proposed use. of land purchased under the. Alaska Publie Sale Act; i 


the determination as to what building: Program. was s requited: is dependent 4 a : : 
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— upon: what eeaeoueble eoeia have been. completed jruring t the 3 years ‘a follow: ; a 
“ine issuance of the’ certificates of. purchase, considering such | factors’ eee 


” physical conditions attending building. and the finances ae the ‘buvchiabers: 


oe ae : Alaska: Sales | ee re ee 
; Th order to be entitled t to a roatentd for lana poreaaicg ander the ‘Alaska. Public ue oe 
|, Sale Act, a purchaser need show only substantial ‘eomplianes;: not complete ae 


; Sotiplisines, with | his land utilization Program. fe 


APPEAL FROM THE | BUREAU oF ‘LAND MANAGEMENT 





Geeta ie Valley Lines, Tne, ‘an ‘Alaska’ corporation, and: Russell . oS 


eo ia gue and Joe Blackard have: appealed: to the Secretary, of. ‘the we : : 
Interior from a decision of J fuly 3, 1957, by the Director of the Bureau. . ae 
— of. Land. Management. denying then: additional time for filing patent 


4 applications for lands offered ‘at. ‘auction under the Alaska Public 
» Bale Act (48 U. 8. C., 1952 ed., secs. 864a-864e). -That’-act. ‘permits . 


a the sale at. public auction of. certain, lands which have. been classified a. 


2 by. the. Seer etary. as ‘suitable. for industrial, or commercial purposes, . “ - 
| including. the construction of housing, in tracts not. exceeding . 160° 


ae acres in the aggregate, to any bidder who furnishes. satisfactory proof Aue 


that he has the bona fide intention and the means to develop. the a. 
tract: for such use. The Alaska Public Sale Act was intended to~ oe 
_.. stimulate the industrial and commercial. development. of Alaska by ee 


: | : making lands for such use more rapidly available than: had been pos- a 
a sible, previously, and various provisions of the statute were intended 


. to assure that land. disposed « of under the act be sold to persons having hots | 


the, financial. means and. bona fide intention. of developing it: for. use 
a for the: purposes for which it was classified. and to prevent ‘speculation : 


in the lands sold. ‘under the act. 48 U.S. C., 1952 ed., secs. 8640-3646, es 
86405, Matanuska Valley. Lines, Ine. jet all, 62, L. D. 943, 248-250 (1955). 
On June'8, 1951, 6 tracts. containing approximately 9 acres of land. .° 


| — described. as tracts 4. 2, 8, and 4, block:27, and tracts 6 and 7, block 34, : 
a ‘Bast Addition, townsite of Anchorage, were offered at the first auction ee 
2. held. under the act... The Matanuska. Valley Lines, The., was the suct- 


a : cessful. bidder for tracts 1, 2. 8, 4, and. (6 and Joe Blackard and. Russell” “ 


: : ‘a Swank, operating a joint adventure, were, the successful bidders: on - . S 
tract, 6.. The appellants paid a » total purchase Price: of $28, 500 for ‘i 


: - a the tracts. : oe 
Section 3 of the ace 48 U. Ss. CG, 1959 ve “gee. 3640) provides that Re os 


oe oa certificate of purchase shall ‘be issued to each purchaser and that: oe : 


eR Within. three. years: after issuance of. such certificate, upon. proof sup-" : ee 


: oe ported by affidavits of two disinterested persons that the purchaser has used thé 
-*- land: for the purpose for which it was classified for sale. for a  Bertod: of not: 8 oo 


Se : _ than. six months, a patent in fee shall be issued. .*- a” 





"Departmental segilations (48 CER, z 5. 19-7 5. = issued under ler the 
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es act. require, ‘inter De that the successful bidder: feast fis. an. 1 iccoptable- : ee 
ee - showing. as to the proposed program of use and development of the © 9 
- > land (land. utilization program) consistent with the general purpose OE 
ee -.. for which the land was: classified, and provide that if the successful » ane 
bidder is qualified and has the intention and financial means to develop =. 
and use. the, Jand in accordance with the act and his proposed. utiliza- Fog ee 
tion’ program, a certificate of pur chase will be issued by the manager 


(43 CFR 75.30, 75.31. (a)). After issuance of the certificate, which - os 


will be valid for: a period of 3 years. from. the date of issuance, the — 


ee purchaser shall have the right, during the 8-year per ‘iod, to.enter upon, 


occupy, use, and make improvements on the land in accordance with — 
the declared. utilization program (43 CFR 75.31. (b)).. An applica- 7 
tion for. patent. may: be filed at any time after 6 months and before — 


. the expiration of 3 years from. the date of issuance of the certificate. 


wee _ of purchase. - ‘The application for patent must include a showing as. gids 
os » to the: ‘nature: and cost of improvements and structures placed: on = 3 
ie the land showing substantial compliance with the declared land wtii- 
ee ~ zation. program, and the use, dates, and periods of use of the land 
. - which must agg regate not Jess than 6 months. Affidavits of two 
.. ~~ disinterested persons, based upon their own knowledge, that the land = 
has been used for the purpose for which it was sold for an aggregate 


aes period of not less than 6 months must be furnished with the patent. 


es application (43 CF R 75. 34). If at the end of 3 years from the date _ -— - 7 . 
.. . of issuance of the cértificate there is not pending an ‘application. for oe aoe 
> patent, all rights under the certificate of purchase. terminate, the 


? i. certificate will be of no further effect, and no. money ‘paid on. the | 
o re certificate ¢ can be returned. No extension. of time for compliance, with ae 
a a the. certificate of “purchase 3 may be-gr anted (43 CFR 75. 33). | 


_ Plans submitted by the appellants showing pr oposed use and im: 


oe provenient of the. tracts were approved, and on August 20, 1951, -cer- ee 


‘tificates of conditional purchase on the tracts bid for by | Matanuska : 


Valley Lines, Inc., were. issued ‘to. it and. a certificate of conditional 
| ‘purchase: on. tract. 6 was issued to Joe Blackard and Russell Swank. — 
The manager of the Anchorage land office held in decisions of Septem- ; 
ber 7 and 8, 1954, that all rights under these certificates of conditional: 

~ purchase had terminated. hesande no applications for patents on the 


ae tracts had been’ filed by. August 20, 1954, three years after the certifi- 
cates were issued. .On March.30, 1955, the Associate Director of the. - 


ao Bureau of Land Management ‘affirmed . the manager 3. decisions and 


ae also rejected the appellants’ applications filed January 31, 1955, for ~ f : : 


- patents on the tracts’ because they were not timely filed. 


Ina decision on appeal from the Associate. Direotor’: S  dectiida re 


x ~ Matanuska Valley Lines, Inc., et al. (supra), the Department. held ' ae 


- — that the Alaska Public Sale Acct and the regulations issued under the . : ee 


ao ae oe | MATANUSKA VALLEY LINES, INC., ‘ED Ale ee ae 


May 12, 1958 | 


ae act: require é that: ace of use of the land for the purpose for which: Te nS 
was classified for.sale be submitted within 3 years after issuance of ae Sec 
certificate of purchase, and that the Department could not modify the ~~ 
+ statutory provision governing the time within which such. proof must): “ 
bes submitted. The decision held further that, the Department: was: - es 
_ notauthorized to issue patents under the Alaska Public Sale Act to. 9 
o holders of purchase certificates who did not submit proof as to: use of oe : 
the land or applications for patent until more than 5 months after: the: 0. 
_ -period required by the statute, and that the Department has no author- res 
a to refund the purchase price paid. for land sold under the act. a 
-.. Thereafter, on May 18, 1956, Private Law 654 aes Cong 5 2d. te) ee 
— was approved. Section 1 of the act provided: 7 : 


That,. if the Secr etary of the Interi ior firids that. the Matanuska Valley. ‘Lines: 


— Incorporated, pur suant to its cer tificate of. conditional pur chase issued on August » ae 


20, 1951, ‘for tracts 1, 2 2,3, and 4 of block 27 of the east addition to: the original 


: townsite of. Anchorage, Alaska, and tr act: 7 of block. BA of the east addition to the . 
| original townsite ‘of Anchorage, Alaska, complied, prior to August. 20, 1954, with 


the: ‘provisions: of the. Alaska Publie Sales Act of “August 30; 1949. (63° Stat. 679; 


~ 4850s Se Oi secs. 864a-364e), and’ the regulations issued: pur suant thereto,. ‘except : 
for the requirement. pertaining to the application for the issuance of a patent, 
he shall. grant to the Matanuska Valley Lines, Incorporated, such additional » 
: period of time within which. ‘to file such. application | for the aforesaid tracts as ae 
“he: shall deem reasonable... _ [70 Stat. AGT. | , ages 


Section 2 made the same provision with respect to Joe Blackara and : 2 


Russel] Swank and tract. 62° _~ 
Subsequently, i in a decisicns of Otter 23, 1956, jnvidlving only tract rs 


| i the.acting manager of the Anchorage: land othige reinstated the cer-.- 
ed tificate of conditional purchase as to that. tract. after determining that: 9." 
: the purchaser had substantially complied with the provisions of the . 
Alaska Public Sale Act in developing and using the tract as planned) 
| for at. least: 6 months before August 20, 1954. An application for 


on tract 1, supported by the required affidavits, had been filed’ 





eG on Ja anuary 31, 1955, more than 5 months after the termination date of © 
the certificate of purchase. In accordance with Private Law 654 the .- 
time within which the purchaser was required to submit patent appli- Pate ed 
gation was extended to January 31, 1955, to obviate the necessity for = 
- the purchaser’ s filing a new patent application. A final certificate. was. ee a 
7» issued on November 21, 1956, and Mla to the tract was. issued on ae ae 
April 8,1958., : | ee ee 
| As origtually introduced, H. ‘R. 7513 Tonieh: as amended, became Private Law ney. 7 Ce . 
directed the Secretary to convey. the tracts to the. purchasers without further compensa-. pine 
-., ‘tion. ‘In a letter of December 20, 1955, to. the Chairman of the: House. Committee on. ~~ 
“Interior and Insular Affairs from the Assistant Secretary of the-Interior, this Department... - ee oh 
_. |. Reeommended that the bill be amended by granting an extension of time forthe purchasers. 
at [ac bOe comply with the terms of the: ‘purchase agreement. The. recommendation. WAS adopted . vihige 


| a by: the: ‘House. of Representatives. However, when the. bill reached the. Senate, the. Senate ae ao 
sametndd” it to: provide as. stated. above (8. pene 1821, 84th Cong., 2d. ‘BERS. Real 


ea ae 
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Jn three separate nen of October 93, 1956, the acting fostaner oe 


aoe. “denied additional time within which the. appellants might fileapplicas 
- = tions for patents on tracts 2, 3, 4, 6, and 7, onthe basis of determina- ee 
-*- tions that the purchasers had: not, prior ‘to August 20, 1954, substan- 
+. tially complied with the requirements of the statute and regulatiotis Me 

developing and using the lands as planned. ‘The acting manager 
oo. held that all rights to the land and privileges under the certificates he. 


USES of conditional purchase terminated on August 20, 1954, and that no— 


SS money paid for purchase. of the land would be refunded, “He allowed — : a. 
ae the ap pellants 90 days i In which to remove all ‘improvements, materials, as . 


and structures from. the land. =f oo 
oo - ‘The Director’ s decision of J uly 2 8: 1987, ‘froin’ ich the: piésent oS. 
| appeal 3 1s taken, affirmed the acting ‘manager’ s decisions with Feapece: _ 


to tracts 2, 3,:4,6, and 7... 


The: appellants eontaha- in this: proceeding: that: in i deterimiiving 2 
ae whether ‘they have. used the land for the purpose : for which ‘is was  - 
oe classified, they are entitled, as a matter of due process, to notice and — 


an opportunity to be heard on the question. 'The Director’s:decision - 
denied the request for a hearing, stating that allowance of the: request : 
was within the discretion of the Director as provided by regulation’ (43. 


; - CFR, 1954 Rey., 221. 6. (Supp. Yas and. added that the. reports. of. field 


Pe applications. for patent were regarded : as conigineag sufficient evidence , 
-':-0n the issue to be decided, and that there appeared to be no reasonable. 
“likelihood that.a hearing would. develop facts. decisive. of the’ ‘isstie, 
The’ Director’ s decision cited in. support of the denial of the ‘request : 
fe fora a hearing | the decision in the: case of UM argaret . A, Andrews, C harles | 
 B, @onsales, 64 LD.9 (1957 ), a case in-which a. request for a hearing 


Was denied on the question. ‘whether an oil and | gas lease application a 


had been. filed before the notation in the tract. book. of the relinquish- | 


: ment of a.prior lease. ‘However, the cited case is not comparable 


ae ~ to the instant: case in which the appellants claim. equitable title to 
tracts 2, 8, 4, 6, and 7 because they have paid the full purchase price for- | 


* the land, ae spent large amounts of money in improving‘ the tracts, 


e “ t and believe that. they have complied. with the requirements entitling 
eee them to patente on the tracts; and in which they: assert that they should: 7 
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Re fave 2 an opportunity to ‘be heard before a forfeiture ot their interest st cs 
| in teal property is declared.2 | : Hees 
Tt is ‘unnecessary to decide the question whether nice et terms eee 


a of. Private Law 654 the appellants are entitled to a hearing in connec- — = es 
tion with the- Departiment’s determinations ‘as to compliance since, Mer 
any event, the Department. believes that the appellants’ request. fora 


a hearing should be granted and will remand the case for a hearing hime ee 

>. accordance with the rules of. practice soverning contest cases ee CER, choos 

1954 Rey., 221.69-221.77 (Supp.). ; fae 
_ “The appellants also assert that. the regulatory provisions 5 relating ie ae 
: forfeiture. of: the purchasers’ rights are unreasonable, confiscatory, ee 
. unlawful, ‘and, in effect, that the regulatory requirement that the ap-.. . 
- pellants prove that the land was developed. in substantial compliance oe 
with plans: submitted. to local ‘officials is ‘not. in accordance with the. 


_ statute which * requires only’ that the. appellants. prove that. they ‘used 


Ey the land for, 6 months for the. purpose: for which it. was. s classified. a 


age ee ee 


: had complied, before “August: 20, 1954, with the statute Sand the regu ‘ a 3 


lations issued pursuant | thereto” (italies added). ‘The ¢ express require- 
| ment, of a finding of compliance with the regulations issued. under 
the act makes inappropriate, in this proceeding, consideration. of, the = 
- validity of the regulations, because their incorporation. into: ‘Private : 
Law. 654 ‘amounts to an implied legislative ratification of. them. (see a 


Hassett v, Welch, 303 U.S. 303, 314 # (1988) Maddux et al. ve Une ee 
| 11 agree 20 Ct. cL 198, 198 8 (1885). a noe 


“pe 


2th capes of the. patent applications. the following ‘amounts were » Usted as 5 having | 


ea been spent on. ‘the tracts: 





ee i), eee ee ee toe aa : : _ : "Purchase price” “Cost of improvements 
ae i ee ee ee soci. $4,000.00 $8, 964. ‘95° 
or ee Si ae SO eae Ie RS “4, 500.00" aes oe 12, 3673. 80... pee 
Ba ee ea a ee eat, 7.0, 000200. 5.” 3. Sey Bek 20 |r” 
Be es comes ieeeecetls sees haa Sd 00, 00%6>- sa) BER O66 oe 
re ear a eae es 6, 500. 005 ae 
Total, purchase. PLO erwin een - $24, 500. 000 
Total cost of improvements___—--_.- ea Tay fo nae eee $65, 478. oe 


_ Exhibit G submitted on appeal is an. affidavit dasa voor 15, 1956, by. Russell ‘Swank Meuse & 
aud: Joe. Blackard- concerning use and. improvements: on the. tracts and includes itemized oe 


- Statements of. the cost of improvements .on the tracts. The statement in this. exhibit 7 ee 
. entitled “Tract. Two (2). Block 27” contains the items and costs. shown for tract 3° in 9 9) + 


: “Exhibit C which was filed with the application for patent,-and Exhibit G submitted*with e " ; 
this appeal does not. contain an itemized list showing the cost of improvements. on. ‘tract. ae er aa 


~. Other than this presumably inadvertent mistake and omission the statements.as to im- . — 


provement’ costs in this: affidavit, are identical with statements submitted with the patent aoe Aa 


. sppMeations, 





~., 


> 
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te is: salso contended on appeal thee in deena whether the ne a 


“ “pellants substantially complied with the declared land utilization ° pro- 5 : : : 
“gram, an incorrect standard was used in measuring substantial: com- — Se 
a ~-pliance. This contention requires | consideration of several provisions . age. 


—. : 0 f thé Alaska Public Sale Act and of the related regulations. — 


As was ‘pointed out above, under section 1 of the act, land which the . : : 


3 2 Secretary has classified as suitable for industrial or commercial pur- _ 


ve poses, including the construction of housing, may be offered for sale, 7 | 


but. before a patent may be issued for the land, section 3.of the act 


-y requires proof that the purchaser “has used the land for the. purpose “ 


- - os for which it was classified for sale for a period of not: less than six z i | 
: ‘ Peace months * #2. ‘The act contains no express requirement that j improve- — ee 
ae “ments, be constructed on the land but it recognizes that some. develop- :_ 


m ment may be necessary. Thus, section 1 provides that land can be sold $s 
to. any bidder who furnishes proof satisfactory to the Secretary that 


~he'“has the bona. fide intention and the.means to. develop the tract for _ < 


: ase” (italics added). Also, section 1 provides that. one ‘purpose for “ ; 
_.. which land may be sold is the construction of housing. | ‘Obviously. Qo 
| " purchaser could not show use of land for the construction of housing » 


"without. constructing housing. ‘This, the required use upon which — 7 


2 issuance of a lao Se may involve the pact of ae 7 


: os on the land. sch a 
The regulations issued virides the ent: recognize hic. | 4B CFR 7 B. 30. a 


“provides, inter alia, that before a certificate of purchase may issue, : ct} 


s >. the. successful bidder must file an acceptable showing as to the pro- 


= _ posed program of use and development of the land, consistent with the __ A 
~ general purpose for which it was classified, containing in substance - Sin 
- =~ the detailed information required by 43 CFR 75.24. ‘The pe a e# ee 


cic i. 7 regulation provides: 


Lond utilization program; statement and plat. (a) "The application must be ae 


4 * gecompenied by an additional statement executed. by the applicant disclosing in Pe . ee 
-- detail: the ‘proposed: use to-which the land: will.be put, containing in substance ees eae ae 


. e : the. following information: Type (whether industrial, commercial, or housing) ; oc 
ae. structures and other improvements to be erected on the land, including size and - 
-. >. eost..of construction; approximate dates for beginning and completing con- 


ce ee struction ; or, in ‘the case of housing, the number of separate housing units or 


, ~~ the number of persons or families for: whom accommodations will be provided. — | 
i ae (b) The applicant must also furnish a plat of the. area ‘desired for purchase, _ uke 
oS " ghowing the proposed location of all structures, roadways, and other improve-: _ 
oss ments: and facilities to: be erected, in sufficient detail: to illustrate the ‘contem- ~~ _ 
ee plated utilization of the tract and the need for all the acreage ‘for which appliea- 
-. : tion is made. oe 


Rowe | 43 CFR "5. 34 governing spplintions for patents provides in pert a | | 
7 nent part that: —s 


“Application for patent; oe! of use. (a) Se “The application saat include : | 


S ca showing as to the nature and cost of the improvements and structures placed : aha is : 5 


_ not less than six months. - 


* (b), There must be furnished with ‘the Application’ the affidavits ‘of: tera Se 
as " aisinterestea persons, based. upon their own. knowledge, that the land has. been = ee 
cane used for the purpose ‘for which. it was sold for an aggregate period: of not less than on : 

: six. months. In addition, the appr oved holder may submit, if- he desires, or ‘he i re : es 
me : may be. ‘required ‘by. the manager. to submit. any other. evidence. which will 
“a3 constitute satisfactory: pr oof that the land has been. utilized for. such purpose’ ‘for. 2, oe 


. the required period. | 


- Analyzing the siteemanis of the dane aad regulations; _ ites be : 
~~ pears that a- ‘purchaser: must ‘meet. the following requirements: : ‘First, Pe 


ae ree | MATANUSKA ‘VALLEY “LINES, ANG, “Er. AL. oe OO 


. ; - on | the land | showing substantial coniplianee: with the decineed Yana: sie 8 
| program ; and the use, dates. and periods of. use pol the land which must: aggregate Soe ie 


he is required to furnish a land utilization program. showing, among — 


_ other thirigs, the structures ‘and other improvements to be erected on. ee : 
the land, including. approximate dates for ‘beginning : and. completing eae 


construction. Then, after issuance of the. certificate of purchase, and. fo . 


within 3 years thereafter, the purchaser must: show, 3 in.an application ~~ e 
for. patent, that he has: ‘placed: improvements and structures*on: ‘the. 
a “Jand 3 in “substantial compliance”. with the land utilization program. oe 
—. ‘He must also] prove at least 6 months use of the land for the purpose for _ Se 
which it was sold, which proof must be supported by the affidavits of 
two. disinterested persons and by any other evidence which the man- Bee 
-- ager ‘may require. These are the requirements that the Secretary, | — 
~- under Private Law 654, must find compliance with prior. to extending _ oo 
. the: appellants’ time. within which to file Bepbcatiens. for r patents to eee 
bee ge ns tracts involved. 7 ar 
2 The first, ahesion: is ae detarihined; thbigiors, is what ince fisdtiaal : 
oe tion program was furnished by the appellants. In three ‘substantially 2 ee 
‘ identical. letters of June 12, 1951, covering the various tracts, the 
Fee Manager wrote to the appellants notifying them that they were the- Pee 
~o.. guecessful bidders for these tracts and requiring, among other of things, _ 
cre eeige that the appellants file ee wa ene Tee ba ae 
"a showing as to the pr oposed. use e of the ti acts: : involved; a general description at oe 
. - of the. improvements to. be. placed - thereon,: ineluding: sketches. ‘showing the :: oF a 
‘location thereof. The for egoing: must. be: -a¢companied by. a. ‘showing’ that the: 2 oo 
Lo corporation. is. financially prepared: to »- edompletie the proposed project within. a Be a ere 
ae eee of three years, | He era Se es | = 
2a.) ina response to this ey itis Sone filed on. J uly 9, 1951, state: ‘ - i 
ee ments and sketches showing the proposed development, of the tracts. — 
oe The statements in relevant part are as follows: os | ao 
| | | eee Attached hereto are sketches of the ‘tracts in question showing | the tie 
prondsed. uses... et 
We propose to erect ‘on Tract t ana partion of Tract t #2: a Trailer. Park with ee 


~ Utility” Buildings, Storage Shed,*Water and’ Sewer Lines. ‘Due ‘to‘fiifiire.ex- 


o- ~ Pansion of the Bus Company, | this area will have to be: ‘occupied ty the. ‘Bus. ee 


>. onstruction or business. 
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ae Company. and | a ‘trailer park will be easier to. move than, some other type of ia 
: "Phe balance of Tract’ #2) 3 & 4 will] be ised: for Bus company operations. ‘We : ~ 
propose to build immediately a kin x 100 basement garage. -Future expansion 1B os 
a: 2nd: floor, 150 x 150. In addition, we propose t to have a fueling station, parking - 
‘areas: for. coaches, emergency | vehicles and employees automobiles. Parking 


ea areas and driveways are to hee paved and the entire area, to be landscaped and 


fenced. 
* Pract RT will be used directly. in eonnection with the Bus company. We pro- 
af ‘pose ‘to erect a warehouse, shed for road maintenance. equipment; used: parts ‘shed 
’. and have space for. salvage and dead line DUEES. Hntire area is fe be ane a 
landséaped. and fenced.. | 
7 - We: would. appreciate any: conimeites you might have on the proposed uses and 
: : : advise if not sufijcient to comply with the requirements. - se 


Tn. a separate letter regarding tract. 6, Mr. ‘Swank aeateales 


mae ie : eee Attached hereto is 3 sketch of the tract in question showing the proposed iba? 
err use of the area. 


c-,.We propose to. use this: area. _prineipally for ‘the. watchousing and distribution 7 . 
oe Firestone Products and ‘petroleum products by the Northland Oil Company. ~~ 


. oes We. propose, to. erect a waréhousé 40. x 100.for the distribution ‘of packaged ol. 
oe by the Northland Oil Company which will also. have office space. We propose to 


ee “erect'a’50 x 100 warehouse and dock for - Firestone tires’ and appliances. In. ater 


Co addition, we ‘intend to. erect: a barrel storage shed: for parrelled - goods, - ‘Make _ 
~-:- available parking areas for trucks and .trailers. Have garage facilities for 


trucks, Construct a. warehouse and used parts, shed and have stomee for a 


Pee use[d) tires and cars. 


eo AS portion of the: ‘proposed - use. is pending? on “tlie ‘possibility of getting ‘the ocue : 
co Alaska’ ‘Railroad to run a spur. track: to. the. property. on. ‘Ast Avenue.. eS ae 
Your attention. is also called to the fact that a portion: of this. tract boarder-' oe 


ae ing. [sic] on East H Street will be difficult t to use due to the terrain. ~The entire aor 
oo area. is to be graded, landscaped and fenced. fee art | Men gle dated 

See ‘Any comments } you might have on the proposed: use wiil be eneady appréciated See oo eee 
eee, “and it is hoped-that the above is sufficient to comply. with requirements. ° 


oe, ~The appellants ; assert, ‘and there j 1s nothing i in the record suggesting ie 
) “ths contrary, that no cominents on the sufficiency. of the proposed plans _ 
_... ‘were ever received by the appellants. On the contrary, a memorandum 
-- in the files, dated July 9, 1951, from Victor Fischer, townsite planner, 
Riein VII, to the Regional Administrator, states in part.as follows: 
‘Having examined the proposed utilization pr ogram and layouts as shown in the 
ES attached material, it is my opinion that they meet the requirements of showing 7 
~ Full utilization of the land as.set.forth, in 48 CFR Part: ‘1, Having talked. to Mr. 


Swank it is further my Opinion. that. he will fully carry out his improvements 
as-shown in the attached plan. | | : eet, 


| Mr. Fischer recommendéd i issuance of the pet are of purchase and. ae 

‘the Regional: Administrator approved the recommendation. | 

This memorandum covered tracts 1, 2, 3, 4 and 7. There i is in the 

7 : " ‘case f filesn no comparable memorandum. covering tract 6. nat fae ae ee 
hae ae ne! appellants? utilization program lacked one: crucial: detail: called : 


oo for ey the. regulations, pas, the: aed dates for beginning ae 
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— nad mpage construction of the structures and Gther improvements es 
-. proposed. . The. acting: manager’s and. the. Director’s decisions are. 
ee based. on the} premise that all of the. structures and improvements out- = wee 

> Fined in the declared land utilization. program were.to have been com-~ |» 
"pleted within the 3-year period : for which the certificates of purchase > _ 
were issued. ‘However, there is little in the case files to establish the 

-_. correctness of that premise. The ‘appellants did say that they pro-. 
oo _ posed to build “immediately” a 75 x 100 basement : garage. Other than ee 

that, they simply “proposed”. to build this and that structure. Some of S 

Lon the. proposals were obviously relegated. to. the indefinite. or. uncertain Zo, 2 
future. Thus, of the basement garage they said: “Future expansion: — - 
os. isa ond floor, 150 x 150. 4. Also, i in connection with tract 6 they stated 
oie that a. ‘portion. of the. proposed use “is. pending on the possibility of rae) 
getting the. Alaska Railroad to run’a spur track to the property on ist 

ne ee ~~ Avenue.’ » Tt i is true. that i in his letters of June 12 the manager asked oo 
ae ge for : a showing that. the appellants were “financially prepared to com-— oe 


oe implying that. the appellants should submit : a showing: only ce what 
oe ‘they, proposed. to complete i in3 years. ‘However, the fact remains that: 20 
fee the’ case files contain no clearcut showing as. te what. the appellants . aes 
oa agreed to complete: within 3 years. | | ee 
This does not mean. ‘that the appellants. a are. to be held only. to ‘the : i’ 
3 construction of the basement. garage within 3.years. It means that. 
Le Ib will be necessary to determine what part, if not. all, of their: pro- ee 
gram: could reasonably have been. completed within 8 years. Ine 
“0. making this. determination, it seems necessary to consider several fac-. as 
ee Pores, including such factors as the physical conditions’ under which | 
Cae 3 “Sonstroction would necessarily take place and the financial condition — 
er we of the appellants at the time. their program. was: presented. Obviously. mde 
sf the building. program submitted by the appellants was of such mag- Jee 
- -.. nitude that it could not reasonably have been completed ° within: 3. years: 5 
eee “under, the. physical conditions prevalent, it could not. reasonably be: *s.5° 
said that: the appellants had agreed to complete it within 3 years. 


‘Likewise, if the: ‘appellants: demonstrated at the time they: submitted - ean 


oe their plans lack of financial means to complete the program.within 8° 
ere years,, they could not neasonably. be said to have agreed. to complete it. pee 
ans, within 3 years. | _ wo 
ne With. respect to pliycioal: coudinens the appellants: oontend that: a 
ane all of the evidence and relevant, factors have not been given proper. ° 
eat weight. They stress the shortness of the Alaska. building. season.” °° 
| and the condition of. the, tracts at. the. time of purchase’ as having been oo 
minimized’ or. completely ignored i in determining whether they ads. 
oa. complied | with the requirements for. obtaining patents on these tracts. © 
on Teas ‘Certificates, of of conditional Sacer were a dssued. on — 20) 1951. ae 
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= — The spjaiiants assert cts no 5 construction Sone mould have bean. Mies : x oS 
<<. formed during the 1951 season and that the acting manager ignored 


| the fact that outside construction work can be performed only during. 


a - approximately, 5 months of each year. Inasmuch as no dates for - 


on completion of structures were indicated in the plans for land utiliza- 


ee tion, the length of the season, during which outside construction. work a ao 
E ~* ean be performed i in Alaska i is one of the circumstances which should be... 8... 
“considered in further proceedings in this casein determining the = 
amount of work which could reasonably. be expected. to have ‘been Se ee 


a oa completed between August 1951 and August. ‘1954. - . a 
With ‘respect to preliminary. work on the ‘tracts, ‘the Soettnnas vo 


7 | a ~ Saséert that: they constructed at. least; 5 roads requiring an: extensive - f i 
~~" amount of. grading, leveling, and ‘filling; they leveled hills ranging 


- .. from 65 feet to 100 feet in height on ‘portions of several tracts; a gravel 


: x : pit dug by the city of Anchorage § in previous years occupied, parts. of ; in ‘ . 
~ two lots. and had ‘to be filled ;. por tions of other lots were swampy and = | 


oe --pequired. draining and filling; and other excavation work. had ‘to. be. | 


oe completed before the tracts could be used for any purpose. “A number | amy 


ee affidavits submitted with the appeal. and in support. of the patent ap- 


as plications: corroborate the assertions as to the large amount of pre be 


wage oo liminary excavation, filling, ‘and leveling work which had to be por sa 
he: _ formed on these tracts before the land could be used. oe ee 
“Tt would be unreasonable to expect, the appellants to. erect structures oS 


; on the land without first performing the essential preliminary’ work 


oo such as. leveling, grading, filling, draining, and building. access roads. - 


woe oF necessary | to use ‘the land. “As no‘date for completion. of all: of. the. et ae 


a improvements proposed in the purchasers’ land utilization.program 


i — was. agreed upon, the.time and work. necessary in preparing the tracts a . ae 


| ~ for use should be weighed i in further proceedings i in this case in de- Ogee . 


- He ~ termining the extent of improvements which could reasouably be. @X- = 
|. pected to have been completed between August 20, 1951, and August 20 5 oe 


7 - 1954, and therefore covered: by the. appellants utilization ‘program. 
“As for the financial condition of the appellants, the case files. contain Pe oe 


ve ie pertinent. information although the manager had requested i in his? 2% 2529 
~ Jetters.of June 12, 1951, a showing that the appellants were findaéially- a 


Ms : : ‘prepared. to ‘complete the proposed project within 3 years. If the | 
appellants. did show that they had the finances to complete all that _ 


" i. was included in their proposed plan within 3 years, and the project — ae 
was physically. capable of completion within 8 years, it could reason- = 


ably be concluded that the project was to be completed in 3 years. — 


| - . ‘However, if they: had shown. finances available for only part of the — : oe8 
- .. project, that fact would be significant that the Project was. not to be a): 


- ° a aes in its entirety ne 3 years. oo sey 
_ Since the case files lack. suflicient evidence upon. which to > make a 


= 
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ae as: a what land utilization program: could. reason 
ably have ‘been. completed within the 3-year period following issuance. ae 
. - of the certificates: of purchase, eae determination will have to foe esa 


made. 


- “Once that. détotmination hee Been: made, it. is ; necessary. next: to 4 
7 ascertain. whether there was substantial complianes: with the plan OF ve 

| utilization as thus determined... csi ae i yas 
“Substantial compliance is a. “Tess strict ae Ginn exact Me oa 


re complet or specific compliance. It means performance of the essen= eo 


tial requirements for accomiplishing the purpose of an agreement, as 


and the test of substantial compliance in performance of a contract Se 


. 2 is whether the other party received substantially. the benefit he 6 is 
. pected (Newcomd v.. Schaeffler, 279 P. 2d 409, 412. (Colo.,. 1955)). a 


What constitutes. substantial compliance depends on the- facts of a 
each: particular case, and substantial compliance. with a-statute. may ss 


. be shown if it. appears that the purpose of the statute has been served - 
2 (see. Kasner v.. Stanmire, 155 P. 2d 230, 2382 (Okla., 1944); Trussell 
v. Fish, 154, S. JW. 2d 587, 590 (Ark. ‘1941)). The ultimate purpose . 


of: the: agreement here. andes consideration is use of the land.for 6~ : 


' months in accordance with its classification and the test of f substantial ; 


compliance is to be related to this. purpose.° 


In. further ‘proceedings. in this case jivolving the Sotainciseon ee 
as to whether the appellants substantially complied with the de- :. 
 elared land utilization. program, it is important to establish whether. 

- the-land was: ‘used for the required period essentially i m accordance’ | 

with the proposed use program. The fact, however, that. structures : 
and. improvements may~ deviate: in. size, location, or other respects | 
from the. development plans originally. proposed by the. purchasers’ soe 
--, does not, asa matter of law, necessarily amount to a failure to show. ~ 
_ eabstantial compliance because the concept is not. rigid and is to. be. 7 « 

- related to the statutory objective: of use of the land .which ‘it is in- ~ i: 

tended. to implement. The development. of a tract: by constructing, — 
ease buildings precisely as: proposed. without any additional | ‘use of land ae 

als would not necessarily fulfill the statutory requirement, of use. 8 


4 


. 2 The certificates of. conditional purchase issued. £0 ‘the appellants i olde: ‘that in oie es a 


a event “full” compliance” has not peen. made with the. act and regulations: thereunder, and-an f . 
‘application for issuance of. patent has not: been filed within three years from: the date of ° 


‘ the certificate. shall. terminate, and. no money paid shall be refunded: . 


| the certificate, then the certificate shall be void and of no further offset, all Tights ‘under: a 


| ‘Appellants contend that. the Tequirement of “full compliance”. in - ‘the certificates’ ig , > a 
invalid. This: assertion . is erroneous. .because: the: provision ‘requires full compliance with 9 : 
_ the act and regulations. ‘The: regulation (75. 34). Tequires ‘substantial compliance: with the’.- i... 


f declared land utilization. program. Consequently, the certificate requirement. of full comi- A 


_ pliance with the act. and regulation .means ‘substantial compliance. with the. declared land. : ; . 
' utilization . program, as. the. regulation requires, and use of the tract for the purpose for: a Eee 


which’ it was classified for ‘sale for a “perio of not less than: Six months, as: the’ Statute ie eo 


° a tae 
408608583 


ag ah ke Beatle «ant ee 
ee ee ig 
: ; 


hae The eidenes: upon aebiols the. eer dear ‘additional. imme ee 
a hk filing : patent applications ‘was based included aerial photos ‘of  — 
. the tracts taken on September 3, 1954, several snapshots taken from: ees 
oft “the ground: on September 7,. 1954, supplemental. field. reports ‘of Au. as 
aoe gust . 15 and 16, 1956, and the material submitted by the purchasers ; . oral 
» in support-of patent applications.- Mention in the Director’s deci- 
_ gion of a-field: report of September 14, 1954, may refer to a memo- 
~~ randum. of that date by the real. pr operty’ 6fficer: which accompanied ee 
2 aerial photos: and the snapshots taken on September 3 and 7, 1954. 
. The memorandum is not a report ofa field examination, andthe only oe Bt 
ee ‘reports. of field examinations in the case files are of the examinations .° ~~ 
: «made on. August. 15 .and 16, 1956. ‘There : is no. seas ‘of a. field CX 
oo amination of tract 4 in these Teconiae | i re 
pee he: appellants question the siifficiericy of the ae upon <i oer 
eg number of the determinations affecting substantial compliance were 
“) based. A review of the records indicates that. the adequacy of. the. ~ 
- _- evidence to support, the conclusions about. partial use of the tracts - + 
by the -appellants is particularly doubtful. ‘The: statement in: the pets: 
> Director’s and. acting manager's. decisions to the effect that several = 
of the tracts. had been, insufficiently used between 1951-and. 1954. to vee ae 
- satisfy. the. statutory requir ement of 6 months’ use is based, as far ag 
7 the: record on this appeal. discloses, ‘upon an aerial photograph. taken. eas 
"September. 38,1954. - (The. snapshots taken on. September 7 show in- - 
oe © dividual | structures and improvements, but. give no indication of 188" es 
+ of the: tracts as.a. whole. ). The aerial. photograph indicates the con- 
oe dition. of. the: several tracts, the structures: thereon, and the extent os | 
ee OF occupation’ and development. of each tract at. the moment. the ae ee 
~ photo. was taken (10 a, m.,.September 3, 1954). It has only very 
~ limited value as evidence of the extent of use of the tracts over any ss 
.. - -6-months of the 3-year period between’ ‘August 20,1951, and August 
20, 1954. In further proceedings in this case a distinction should = 
be made. between evidence showing development. of the tr acts: and 
: - evidence of use of the tracts overa periodoftime. ate, 
_. After reviewing the detailed evidence submitted on so re- See 
if ee gar ding the improvements. completed on each tract and the: extent.-0 5.) 
and use of the tracts, the Director’s decision cannot be affirmed asto © | 
“©. any of the tracts on the ground that appellants’ statements show that | 
ee they didnot. substantially. comply with their declared land utilization. ‘ay 
“program ‘because substantial. compliance cannot be. tested until the 
amount. of work (including the work necessary in preparing thers, : 
_ tracts for use) which may reasonably. be.expected to have been com- 
Liles pleted. during 3 years (i. e.; the land ‘utilization program) is deter- a 
oo.“ mpined, - ‘There is insuiieient evidence in the case records: to decide. 
Pe what oy eporaey of the cape ents prapond ae the: purchasers - 
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~ 


oe an 1951 may ; yelonably: be expected to ie bean: conipleted within’ 29 
. © 8 years given the amount of ‘preliminary. work: which was done on ee 
the tracts: and considering the other circumstances already: discussed. eee 
"Moreover, there are conflicts in the evidence regarding the improves 
aoe “ments actually. made on the tracts and the extent of use: of the tracts; 0. 


a and determination of these matters is to be properly. resolved at. a aa 
hearing. It should also be ‘mentioned. that the appellants’ bona. ‘fide 


“lantent.t to use and“develop the land in accordance with the. objective 


of the statute apparently 1 is unquestioned, and, in the circumstances, — - 


a their equities in the tracts should not be dstented except. upon. firm. oe SS 


ae ' . evidence. that they have not developed and used. the tracts 1 in thes man- meee 7 
: ner required for obtaining patent. | ae a ee oe 
To recapitulate, it 1s. necessary ‘to have a earn for ine purpose ae: 


a : of determining (1): what. part, if not all, of the land utilization’ pro- oo 
“gram proposed. by the appellants. could: reasonably be completed 
as within the 8-year period, and (2) whether there was substantial. coms of 

oe " pliance. by the ‘appellants within the 3-year. period. of such» program coe 
“asus determined to be reasonably possible of completion during that ©... * 


~ period. The hearing is to be conducted pursuant to the rules. gov-. : ose 
| ae ee in contest « cases. (48 CFR, 1954 care 221. 69-221. TT one. 


For cee reasons qo herein aa pur suant tO: ‘the “authority.” oe 


/* | delegated. to the Solicitor by the. Secretary of the Interior (sec. 28, ES iS 
Order No. 2509, as revised; 17 F. R. 6794), the case is. remanded. ee 
-. to the Bureau of Land Management for action consistent with h this ee 


: decision. — ; oe 
Exeter oo Bexsrs, : 
“Solicitor, 


WILLIAM v. ‘MOORE 


i, av and Gas idan: “Applications—Oi and Gas Tease: Relinguishments cx nee 


An oil and gas application filed prior to the notation on. the appropriate tract oe eae 
- book of the relinquishment. of. a prior lease onthe land applied for must be’ - eee 
rejected: ‘because the land. is not. "available for further deesne until “such a ae 3 


= notation i is made, 


- : Oil and: Gas. Leases: "Avplinations—-Regulatiods: Applicability 


oe: regulation. which provides that. where a. noncompetitive oil and gas 8 lease oe 
. is. relinquished the land shall. become available for the- filing of new. ‘lease. es 
. offers” ‘upon ‘the. notation of the relinquishment on the appropriate | ‘tract, a ; . 
book is. applicable. even. though the notation on the: tract. book of the exist- ne i oy 
ence of a'prior lease may not haye been. made until the same date: that a. oe 

~ zelinquishment of the lease was noted, and an application filed prior to the . a 


notation of the Felinguishment is. s prematurely filed’ and. must ‘be rejected. - 
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"APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


0n Octaber 23, 1953, William V. ‘Moore filed a noncoinpetitive: a - . 


= 1S and gas lease offer, Montana 012262, under the provisions of the Min- if 
= eral Leasing Act, as amended (30 U.S. C., 1952 ed., sec. 181 ob ec ) 7 
ee es Part. 0 of f the ‘land applied for was described as follows: * de 


- a 7 


“T, 29 N., R.8 W., M. P. M.,.Montana 
 Section29:S%S% 
— & -32:N%, NEYSW% 

= 83 (NW%: SWY%4SEX% - 


ace Yon December 1, 1954, ‘the manager mee, the © application as. to to ° eS 7 
| “ths land— | ges ea 


eee for. being in conflict with oil and gas lease Montana 0105 inened acicad on 


eae, ber 1, 1950, canceled by relinquishment May 5, 1953, relinquishment. not noted =. 
-~ on tract book at time oil and gas offer Montana: 012262 filed. In accordance with — 
ee 48 CFR 192.43 the lands: concerned were not available for further oil and gas 
ihe Fos leasing until after the relinquishment had been noted on the tract book. oe: 


"Moore appealed to the Director, Bureau of Land Management, a, ie 


eee “ha manager’s decision, and in a decision dated June 5, 1957, the Di- a 


_ - “rector aftirmed the manager’ s decision. ‘The present appeal to ‘the Me SS 
ves Secretary of the Interior is from the Director’s decision. — Se 
_. .« The'decision -in this case turns on the. construction to. be given. to oe ae 
as. the following regulation which, at the time. the appellant t filed his eee 
ee offer, read j in pertinent part: oe 


See, 192 43. Opening of land to further filings, where a noncompetitive oil band = 


oy 948 lease ig: canceled. or relinquished. Where a noncompetitive lease is canceled - ; 
. “or. relinquished and the lands involved are not on. the known geologic structure i ae 


ae : of a producing oil or gas field or are not withdrawn from further leasing, imme- : i 
a ee diately upon the notation of the.cancellation or relinquishment on the. tract book . 3. = 
: i of the land. office. [Italics added] * * * the lands shall be Open. 0 further oil and a 0. 


4 gas lease offers. (43. CFR 192.43.) | | 
i de ~The facts appear to be as follows: The land involved j in Ach arene : 
was, included in oil and gas lease Montana 0105 issued September Te. x 
_- 1950, for a 5-year term. The appellant contends that “On May 13, 
EE 2 958,. [sic] the Serial Register Book for lease M~105 (the prior Tease ea 
7 yin. question) has the following notation : ‘Lease cancelled by relinquish- ee oe 
ment as of May 15, 1953, Tr. Bk. noted May 19, 1953, 8:50HR’” and _ 


~~ that.on August 20, 1954, the serial register for lease: M-105 had ie Z oe . 


an ~ ‘notation: “above notation of: relinquishment. was noted in the tract 


book: for aie 98N, R. SW: balance. of land in T29N. R8W. tract. book ©. 
” - noted lease cancelled by relinquishment as of 5-5-53, tract book noted 
- - 8-20-54 at 8:10 p.m.” The appellant asserts that when he filed hice: 
Ge f application on October 23, 1953, the serial register showed the May. 13, i eee 
1958, entry, and a pencil ine had been drawn through the oiland gas 
Bao plat m \ the as book aimee the prior. lease had. terminated. “The es ae 


a ee oe — WILLIAM “WeMooRB 8 Pe BBQs Oe 


‘May 13, 1958. a 


Pe 4 as further asserts that at the time he filed his application: there, = : 
~~ was no entry. in the tract book to show the: existence of lease M-0105,.. = 


o ae and that. the first and only entry as to that lease was inade | on ‘August ae 
— 20; 1954, at the same time the relinquishment was noted... Se 
- “Put simply, the appellant’s position is that at the time. hen. ‘he ee 


eae applied for a lease, the relinquishment of prior lease Montana 0105 
was shown on both the serial register.and the plat book. ‘The issuance oo 

-. and existence of the lease were not shown on the tract: book until. ae 
ae August. 20, 1954, on which date a notation was made of the issuance of ~ ° 


- the lease. and its: relinquishment at the.same.time. He contends there- s > 


5 / fore that the tract book me onpined in 48 CFR 192. 43, is inappE = : 


oe. = cable to his situation, Se 
In the past several years; ths Departinent Ane had acai occasions faa 


ee ar as rule on the applicability of the tract book rule to:oil and. gas offers. 2 
>. filed in the Montana land office. Without exception, the Department: — 
~~ has held that until a notation is made on the tract book of the re-. > 
.” Jinguishment of a prior lease, the land in the lease is not open to filing 


. and offers for the land must be rej jected. 1 Notation of patceaes pict! a0 eer 
=. Gn the serial register and plat book is not sufficient: 0 ee, 
~ These rulings would dispose of this appeal except for one factor, oo 
- “which has not previously been considered by the Department. That. Foes 

is the appellant’s contention that when the issuance of a lease i isinot™:, "=: 


shown. on the tract’ book and the lease is terminated by a relinquish- 


—_ - Inent, no: notation of the relinquishment on the tract | book i Is necessary, _ 
in ordee to make the land again available for filing. | se a ee 
_. There is somé merit to this contention. Inherent ; in the tend book: a 


\ : 8 ‘ c rule i is the premise. that, the. tract book-is the source from which the ee : 


- public isto determine whether public lands are open to filing. Ale : 


Cee i. - though the serial register and plats are also public records (43° CFR a 
os QAO, 240. 13), | et [t]he fact.is that the. Department. has said [in 48. >. 
a a CFR 192.43] that. the tract. book is the record which. will be determi- a) 
native of whether land is open for filing, and there is no reason why = 
~. the public. should have to resort’ to other records” (Max L. Krueger, : ae 

- Vaughan B. Connelly, 65 I. D. 185: (1958) ).. This being” the case, to 
“may be argued: with reason that if.some one interested in filing.on a - 
aes. particular tract should examine the tract book and see no. notation of ee 
Sal any outstanding lease, he-should_be able to file an offer for that land. *: “7: 
|. Of course, if the land in fact isin an outstanding lease, the offer would » ak 


have to be rejected. | ‘But if the land had been included in a lease, poe 


a which was not noted, and the lease had been terminated by relinguish- oe 


a Ralpaey. Fuchs; A-27295 (March 27, 1956); Halvor F. Holbeck: “A=27800- (Gs 14 


1956) ; MM, A. Machris et at., 68 I. D. 161 (1956) ; Hagar C. Hornik,. A-27340. (September se eh 


-_. 19,1956); Edward A. Gribi et al., A-27420 (March 4, 1957); Wéllie Uf. Cortes et al., . 


oo A-27488 (June 10; 1957); John: Snyder, 64.1. D. 353 (1967) 5 Lily Ly Pearson et ay 
Se aie (November 15, 205%). | ee Paks 
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ie iment: pr ior a ‘this filing of the offer, it might not appear see a 7 : 
ao. to permit such filing to bemade. - “seid 


However, “the overriding apices of the ‘Terdot ‘book tule hag. ee 


ae — to assure to all the. public equality of opportunity to file.” Maz. 
bids Krueger, supra. Thus, in cases where the issuance of a lease has 
- been noted.on the tract book andthe lease is later relinquished but the — 
| - relinquishment’ of the lease is noted only in the serial register and 
“plats and not on the tract book, the Department has indicated that itis . 
unfair to allow persons gaining knowledge of the relinquishment from 
the serial register or plats to file ‘for the relinquished land. ‘This-be- . 
» ..cause others, knowing of the tract book rule, may be waiting for the: 
notation to Ke made on the tract book before filing. ‘See : Mace L. 
: Krieger, supra; M.A. Maehris, supra, Wilke M. Cortes, supra: Con- 
~. - .wersely, ifthe issuance of a lease was not noted on the tract book but’ Eat ges 
” .- gomeone learned of the issuance of the lease and its: ‘subsequent. Te-- 
--s.Jinquishment by. examining the serial register or plats and waited for’ cer 
_' the notation of -relinquishment to.be made on the tract book before 
oa filing for the land, it would be unfair to him to permit another per- 
- gon, who had: examined only the tract.book and found no entry. of any. ee eS 
es Tease, to file for the land before + a notation. of the i sasaeeit is oe 
ee made j in the tract book.» a 3 ae a 
“at Lhe. governing regulation i in his case (43 CFR 192, 43) in pre i. a 
a “terms stated that land in a canceled or relinquished lease would be- > 
come available for the further. filing of offers immediately upon the ee 
~~ notation of the cancellation. or relinquishment on the tract book? It 9 ~ 
— did. not provide for an exception where the issuance of the. relin- <0 0.5) 
os quished or canceled lease was not noted on the tract book. Even © | 
i ee “ where: no. such notation of j issuance was made, the regulation. liter rally =. 3 oo 
.o provided. that. a notation of. relinquishment or cancellation. would oe 
- have to be made before the lands became open again for. filing. The: * 243° 
-.. Department has said that a person is entitled to rely upon the plain 


unambiguous language of the regulation without having to speculate == 


: ~~on the possibility of an unwritten exception to the regulation. , M.A. 
‘a Machris, supra. That statement would appear ¢ applicable to this case. . 


| Considering the purpose of the rule embodied in 48 CFR 192.48, 
it ig deemed pr oper that persons discovering the failure to note the 


_. issuance of prior lease on the tract book and ascertaining the re- 
— linquishment of. that lease from’ the serial register or. plat records. 
oo should be compelled. to await the-notation. of the relinquishment of 
__ the prior lease on the tract book so that all persons may have an equal - 
opportunity to. file offers to lease the land. Consequently, it must 
. be held that the 5 aca Sppleation » was eae ad filed: and ee oe 
a was properly rejected.” 7 | : eos ee : 


a ae 


one “aThis regulation was eccecdy, modified but the amendment ‘does not. affect this pro- : 
mel a feeding. 48 Oe, ‘106d Rev., 192 43, (Supp. Me: e 











me therefore involved: entirely different facts. 


Toe Therefore, pursuant to the authority delegated. 4 Ve nae Bitietoe ."s 
ee by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; - > 
Poa Ge emi eRy 94), the decision of the Director, Bureau of ‘Land Man- ie 
be agement, Sustaining the rejection of appellant's offer i is affirmed. ea 


/Epmunp 7. Farr, 


ee een | - "CHARLES HL ‘McCHESNEY BT AL? 
a 27630 oe Decided May #8, 1968 


- : Beste, Permits aa Licenses : Generally” 


- Determinations of the car rying capacity of the Federal range ‘within a. grazing. Se 
_ district, of the: commensurability. of base property, and of. proper seasons ae 
- of use of the range are within the discretion of the range manager, and his. 
- determinations will be accepted. where there is no showing, of error; dis aS 


: crimination, or arbitrariness. 


oe Grazing Permits and. Licenses: adjudentin— tracing Permits and Li ae : 


- censes: Special: District, Rules 


"Wher e, on appeal. from a range manager’ Ss award of: grazing 5 privileges 1 ‘for the 
a 1953 and 1954. seasons, a hearing examiner determined the applicant’s class’ ee 
grazing privileges in accordance with the priority period designated in the... 
“* range code, and thereafter. a:special rule with respect to the range involved ~~ 
- - Was adopted. which rule changed the priority period upon which. class. Le 

are privileges - were to be. determined for the future,. ‘the. correctness ee thes 


_- hearing examiner’s determination becomes moet. 


| Grazing Permits and Licenses: Generally 


_ Where. the renewal. of a grazing permit was: not. denied to an 1 applicant’ foe 
grazing privileges and there is no. evidence that the value of the applicant’ cee 


| Pea: 2 Intervenors. in this procecding are iteataa and Arrambide, Robert Cummings, v. vw, i 


| _ French, Manson. Brye, Nathan French, and Frank Seeley. 


i —_ 





ao ea oe WILLIAM: ve “MooRE — : Bee —. : = SBS ees 
_ ce holding | that the rejection of the appellant's: offer was. 5 pu Bropbne 
. = 46 is not intended that approval bé given to the reasons: ‘stated in the: 
. Director’s decision for sustaining the rejection. The Director’s dee: 

- cision. was based on’ the Machris decision, supra, which the Director 

_. said was controlling. The Machris case dealt with a situation where 
a lease was relinquished. during its 5year term but the notation of —°» 

ao relinquishment. was. not made until after what would have. been. the a 
expiration of the 5-year term and an offer for the land was filed after. 
that. date (expiration of the 5-year term). but before the notation of » 

_ relinquishment was made... In the present case, the appellant’s offer. 
owas filed (on October 23, 1953) and. the relinquishment was noted — — 

‘(on August 20, 1954) both within the 5-year term of lease Montana. ~ 


‘0105. (September 1, 1950, to August 81, 1955). ‘The M acheris ease 


ome 
Ba 
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: * grazing unit will te impaired oy action taken « on his Applications: ae oe, — ; 
<. - vision’ in section 8 of the Taylor : Grazing Act that no permittee who has 
eS | complied. with the ‘applicable rules and. regulations shall ‘be denied the . 


> -Tenewal of a grazing permit if such denial ‘will impair the value of his _ 


| grazing unit has no effect on the award of grazing privileges, to which | the see 


: - ; aes is entitled. — 
| APPEAL. FROM THE BUREAU OF LAND MANAGEMENT | 
Chari H. McChesney has appealed to the Secretary of the Interior 


a a ee a decision of J anuary 14, 1958, by the Director of the Bureau _e 


of Land Management involving the. award of grazing privileges and 
use of the Federal range in Montana (Malta) Grazing District No.1. 
under the Taylor Grazing Act (43 U.S. C.,.1952 ed., sec. 815 ef seg.) 
. Montana. Grazing District. No. 1 was. established on July 11, 1935; 
ee by” an order of the Secretary of the Interior: “Between April 9, 1986, .- 
and November 24,1952, grazing privileges on the Federal range in 


the district. were administered by the South Phillips County Co-- 
‘s operative. State Grazing District under a cooperative agreement be- 
-. tween the Department of the Interior and the State Grazing District 
(see Wade McNeil et-al., 64 I. D. 423 (1957), in. which case Mr. - 


ai ~ McChesney was aD intervenor). Since November 24, 1952, the Fed- . a 
~ eral range involved in this appeal. has been administered Dy ae 


: Bureau. of Land Management. 
In applications dated J anuary 12, 1953, Beptanbek: 29, 1953, re 
‘December 20, 1953 (amended on J anuary 12, 1954), the. appellant 


-. Tequéested grazing privileges. on the Federal range within the CK- 


- » Dry Fork unit of the Malta district. By decisions of March 27 and. 
November 24, 1953, and March 11, 1954, the range manager awarded 

—. Mr, ‘McChesney fewer grazing privileges than the numbers for which 

he applied. Mr. ‘McChesney appealed from each of ‘the decisions? 

The appeals were consolidated for a hearing which. was held on Sep- 

~ tember 30, October 1 and 3, 1955, at Malta, Montana, betore a hear- 
‘ ing examiner. - 

“The i issues. at the. cre as formulated by the examiner were: (1). 


a whether the appellant owns or controls class 1. base property. which | 
ie would entitle him to grazing privileges i in addition to those awarded Ee a 


aoe 2 In: the appllcaiiit of: Tanta 12,. 1953, Mr. McChesney wanes nerinlacion: to graze eer 
° 8,500 cattle and 15 horses for.8 months, 60 percent Federal range use. By decision of . 


-: -March 27, 1958, the range manager allowed the appellant privileges for 2, 150° cattle and ae | | 


% oe AB horses: for: 8 months,. 77.7 percent Federal range use. —_ aS 
wo In the. application of September 29,. 19583, the. appellant: applied for. a: license for 2, 000 a 
ha ~ eattle on the range ‘from December 1, 1953, to March 1; 1954: The range manager’ 8s de- *¢ 
- gision.of November 24, 1953, allowed the appellant 2,000. cattle for one month. | ee oe 
. In the application. of. December. 20, 1953, -the: appellant ' applied for a Hcense to. graze” san 8 


"e a 2. 2036. cattle and 20 horses for 12 months, The application was amended on January 12, | 
wy, 1954; when the appellant requested a’ license for 3, O55. animal . units. (mixed livestock and. 


ine various numbers and- seasons). “The ‘appellant was permitted: to .graze 1,260. cattle for. 


oe -, one month and 2 :235 cattle for Ke months, 80 percent Federal Tange, hy the. range pmanasess 


ak. - decision of March 11; 1954. 


May 28, 1958 ° 


oe 3 hig the ‘Bigeans (ay whétlior the appellant owns. or. i comurols class 2 ee 
ie on base property. which would. entitle him to grazing: privileges i in. ad- . 
: on see dition to those. awarded. by: the Bureau; and (3). whether the. Bureau. an 
mee Justified: in: imposing a. ‘4-month bee property requirement. WG ee 
respect to the appellant’s lands (Transcript. of Hearing, September 
90, October 1, and October 3, 1955, at Malta, Montana, on the appeal. - 
aa Ok Charles i. ‘McChesney, pp. 8, 9. Page numbers hereafter refer oe 
ates to this transcript. unless otherwise indicated). a 
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a a1) es a eC CHARLES H. “McCHESNEY ET KEL ae oe 23883. oes 


At the time of the hearing, the ie was mithorized ine fhe _ 


oe Dera to use the Federal range in the CK~Dry Fork unit to the 
.. extent-of 2,208 animal units for an 8-month period. (Ba. 6) Ade 2828 
. -mmenth. base. property requirement i 1s recognized i in the district so: that. oie 
aoe applicants for. grazing privileges must. support their livestock. which =. 
use the range for 4 months of each year from forage resources of 
eee their: base. properties (Tr. 9-10). ‘The Bureau introduced evidence 
OF the: carrying capacity of the. range n_ the area based upon..the 


~Bureau’s- range survey, which was. part of a general Missouri: River 
‘Basin survey. tade in 1953, and. upon a. 1952 survey by the Fish and = | 
- Wildlife Service and the Bureau of Land Management of the Fort 9. 


_ Peck Game- Range within which. approximately. one- half of the 


- range in the. unit. is ‘located. (Tr. 16, 23, 38-54, 68.) A. dependent. ee 
ae property survey made bj y the Bureau indicating: that. the appellant’ ae 
base property had a ‘total. commensurability. or pr oductivity. of 10,291 
animal unit months (or 2,573 animal units) was. also. introduced by ee 


oi the Bureau (Tr. 135-136; Bureau’ S Exhibit 2). 


Mr. McChesney believes that he should be perinitted to graze 3 1500 a 
ey units on the Federal - range in the unit for a period O£ 9-402 8. 
10 months each year, and testified that he has been running about —- 
~ 8,100 head of cattle on and off the range since 1950 when he acquired re 


page ‘the ranch (Tr. 91, 100-102). Mr. McChesney testified also that there... - 
Pet were. no. restrictions on the operations of his predecessors i in the use: ae = 
"of the game range for winter grazing ; that. they ran a lot. of their. ~ 2 
os. stock through the entire year and never had to feed it but that: since he...” 
"< °. purchased the ranch, the. situation has changed, particularly. Wwithe 4": 
a regard to the. Bureaw’ Ss. practice in- “making allowance for. wildlife. a 
a a grazing within the Fort Peck: game range (Tr. 99, 106-107, , 120-121). ee 
He wants a 2-month base requirement rather. than a. 4-saonth: Tee 

_ quir ement in the area and he and. a& number of his witnesses. testified” es 
that in the particular area of the unit which he uses the climate is. i 

a -roilder than in other parts of Montana because of. warm winds (chi- . - 
ae ee which rs baad melt, the. snow: ee the winter and. ioe m 


7 


ep 8 On: this ae eaat it is: asserted that diiring the past 5 years, aie apnelant has: run map i a 
= proximately. 3,100 head of livestock 8 months on the range yearly. and additional Emons ve 


aa by special peat 
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; “sno grazing ideal: (Tr. 98-100, a, 118, 185-195)... “The: appellant’ ee 
od and chis witnesses disputed the accuracy of the Bureaw’ s.range cas. 0 
ae pacity survey figur es and the propriety of using the Fort Peck ‘Gams ents Bees. 
_>- ‘Range survey. Testimony.and other evidence were ‘submitted for 


ee the. appellant by an expert range consultant, Mr. Mont H. Saunder-: ~ 


a son, who, in 1953, had analyzed the commensurability of the appel- .. 


= : ~” Jant’s' base property and the carrying capacity of the Federal range - 
within the unit. According to his analysis, the carrying capacity 
of the Federal range and the commensurability of the appellant’s - 


“pase property are much greater than what. the Bureaw’ S determina- =. 


; : tions show (Tr. 200-257). 


‘The intervenors testified that. the range whith they sued with the 


i appellant was OvereEaaee and in. Poor, condition, oe 196-199, 263- 7 


Se eM), | a 
meeeers bie decision of March 12, 1956, amended ‘April 6, 1956, the eo hesring=o o* 
-..-exatniner concluded that the weight of the credible evidence: favored =: 
the accuracy of the Government surveys of the carrying capacity of = 
oe a the lands and found that. the. appellant’s qualified base. property has | na eg 
-. - @ commensurate property rating of 10,291 aum’s and will supportno 
> more than 2,573 animal units under: a base property: requirement of 
~4'months. - “The examiner held that. the determination of the lengthof == 

_- * the base property requirement. isa matter within the sound discretion 
oo) Of the Bureau and that there was no showing of abuse of this discree 
oe tionary authority. Although the: examiner found that the dependency De One ale 
..° by use of the appellant’s base property, established by its previous. 
_”- owners, was approximately 2,800 animal units, he held that under a 
i - base property requirement of i months the base would support nomore Pe 
. i» than 2,578 animal units and that commensurability was the factor: ver ee 
os limiting the. total range nee: which could pes awar rded to ee ac: 


ee - appellant. | | | | SS 
. The Director silico ine examiner’s ae as. to ‘the carrying ee 


oF capacity. of the Federal and private lands involved and the 4—-month . - 


-  base-property requirement. The Director held further that the exam-— 
>. dner’s determination of the appellant’s class 1 ‘privileges was moot — 
ae because that. determination was based on the priority period estab- - 
» lished by the provisions of the Federal Range Code (43 CFR, 1954 — 

 Rev., 161.2 (k) (Supp.) ), which provisions no longer govern the award > 
as: grazing privileges on the range here involved. A special rule - 


effective June 19, 1956 (43. CFR, 1954 Rev., note fol. 161.2 (k) (iH) ) 


ic (Supp.)), modified the provisions of .the range code defining land ~~ 
‘dependent by use. with respect to designated lands ‘within Montana 
.» Grazing District No. 1 by changing the priority period from the years: 


: a ~ 1929-1934 to'the 5 years immediately preceding January 1, 1953, and a 





c “ a also by changing t the Pigs that base land must have been offered a . ; . . | 





Di. i 


Sa eat Meer RAD ae oa 


re on applications i filea ators: An une 5 28, 1938, s See -dépandgat oe use on Fas 
ea ni 10 range. covered by. the special rule. “The Director remanded the 
oa ease: to the range manager “for determination of class 1 and. class. 2. ee 
ool grazing privileges, in accordance with the io epecial rule, with respect t to: ae 
im ~~ these lands. : 7 Pe ee 


- On appeal, objection is taken to the examiner’s ruling: affirmed by the i . 


a Director, that the weight of credible evidence favored the : accuracy Of 

ee we the: Government’s surveys as to the carrying capacity ‘of the range and. on 

- . to the acceptance of the 4-month base property requirement. The’ > 
Department has held that questions involving the determination of 
> the carrying capacity of the range and. of base property and: deter- <<. 

ie =: minations as to seasons. of. use are within. the discretion of the Bureau, a he 
».. . and where there is no showing of mistake, discrimination, or arbitrari-.<.~. 
ness, the Bureau’g determinations will be accepted (see Fine Sheep Co 
BST. D. 686, 691-693 (1944) ; Calder v. Murray et al., 59.1. D. 528,582. 
ey 0 (1947)). “After a careful review of all of the evidence on these ques- "rs" 
_°. tions,. there i is no. basis for holding that the examiner’s ‘and Director’s: 9 
“> yulings were arbitrary, discriminatory, or erroneous;‘and even though |: 
‘the evidence for the appellant casts some doubt on the: accuracy. of the: 6° 
+ © Bureau’s determination of the carrying capacity of the game range, > 
=... * the evidence in the record as a whole does not. warrant. modifying the. 
determination. ‘Moreover, the carrying capacity of the range and: the <. 
>> 4-month base property requirement. are not inflexible but.are. subject: cee 
Mae? G10; change and adjustment: under, the code, and exceptions to the 4-0 
-. month base property. requirement: may be made by the issuance of 
~* nonrenewable licenses. during periods when conditions of the range™ "0 


© justify (48 CFR, 1954 Rev., 161.6 (d), 161.13 (e) (Supp.)). ‘Accord: a 


2 : : ment! in the district was proper. 


; ‘ - ee ingly, the Dir ector’ S decision affirming the hearing examiner’s’ decision ae one 
TL. 88.to the carrying: capacity of the range, the commensurability of the pee 
a appellant’s base property, and the 4-month. base aus oper, require: Ce 


7) oaEhe' appellant objects also to the ruling — ci Birseior that the ques- oe : . : 
a ‘tion. of the class 1 privileges to which. the appellant was entitled dur- a 


a . - ing the 1953 and 1954. seasons.is moot.. Inasmuch as the only reason — 
Joo for deciding whether the examiner’s determination. of these privileges >. 


~ “was correct is to establish the extent of the appellant’s class 1 privileges oe | 
for future grazing. seasons, and as the regulatory. provisions for deter-. ..° 


2 — mining such privileges: have changed. because of the a dopt tion. 0 £ the i oe 
a special rule, the appellant’s objections cannot. be sustained. Sande ae 


With respect to the assertions that. the special rule is invalid, thost. oo _ 


aie of the matters mentioned on this appeal were considered in the decision a = : oo 
in the McNeil case. (supra) in which the Department: sustained the va-_. 

we lidity. of the special rule governing awards of grazing pr ivileges on the 
ee F ederal pape® here involved. The: validity « of the pect mules 1s now me S 
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the sibieet of litigation’ pending He ontuome oe which the — — - 2 
--ment. adheres to the decision in the McNeil case. The Director’s deci--. 


‘sion that the determination of the appellant’s class 1 privileges under 2 
“the range code is now moot is, therefore, affirmed. oe ana 


The appellant’s complaint that for the 1958 grazing season a3 was ae 
© permitted only 1,595 animal units for 8 months and that this deter- er? 
“mination was msde 3 in accordance with the special rule is not. properly —— 

-_:to be considered on this appeal because this proceeding is limited to the 


“appeal - from decisions involving awards of privileges in 1953 and 1954 
sand the issue of 1958 grazing rivilenes | is not before the’ Department. 2 


~The appellant: may, of course, appeal, in accordance with the Panes oe 


code, from any award of privileges under the special rule. 


2 Sechion 8 of fie Taylor ince ims id U.S. C., 1952 ay see. BLD) se a 
2 = provides in part that: 2 


cae a Preference shall be given. in.the issuance of grazing ‘permits to those. 


a = within or near a district who are landowners engaged in the livestock business, _ 


— bona fide: occupants or settlers, or owners of water or water rights, as may be: 


"necessary to-permit the proper use of lands, water or water rights owned, oc-. 


= _ cupied; or leased by. them, * * * except that no permittee complying with the 
- rules and regulations laid. down by the Secretary of the Interior shall. be denied. 


ae the renewal of such permit, if such denial will impair the. value of the grazing pestte « 


a unit of the: permittee, when such unit is pledged as security for.any bona fide loan. 


> ce “Such permits shall -be for a period of not more than ‘ten years, subject. to the ee 


nee ‘preference right of the permittees to renewal in the discretion of ‘the Secretary | ae 
ce. Of the Interior, who shall specify from time to ne numbers of stock and. seasons rae oe 
oe Has of use, Ae: [italics added. 1 | : a oe a 


Tt is asser ted on. appeal that $580,0 000 in anes is Beeured by eo ee ~ 


x a of the appellant’s ranch and that the statutory provision regarding ae” 


ae _ the renewal of permits when the permittee’ s unit is pledged as security. . 


io precludes the Bureau’s refusal to renew the appellant's grazing permit 7 


; ‘as the appellant | has complied with the applicable rules and regulations ra 
: and a refusal to renew his permit will i impair the value of hie grazing | 


a ‘unit. However, there is no showing that Mr. McChesney has been ae 
oe [ ‘denied the renewal of a permit within the meaning of the. above- quoted Oe ae 
. - provision of section 3. Since 1953, only heenses, and not term gs ee 


Vee -have been issued. to Mr. McChesney.° | ee 
As. far as the record shows, Mr. McChesney has not efplied for iis a 


: 2 renewal of any permit which may have been issued by the State Graz- ~~ oe 
(as « ing District to him or to ae Hensens 1 owned and operated: the Oe Sa ae 


= ‘MeN eit 1 v. _ Seaton, Civil No. 648—58,. in the United. States District Court for the District: 


- “ of Columbia: 


ee -6 Licenses. are qeaned under section 2 of the act (43° U. 8. C., 1952 ade sec, 315a). and - 


eS ae not under section 3. _ Solicitor’s opinion M-34766, 59 I. D. 340 (1946) ; see 43 CFR, 1954 Oe 
*. Rev., 161.1 (e), (Supp. ).; Alford. Roos, 57 I. D. 8. (1938)... In the Roos case, the -Depart- 


ae ment held that a grazing license did-not bar the adjustment of boundaries of grazing dis- 


ie rea tricts even. though such action might prevent the renewal Lot a license to oie whose iver soe 
ES = ia setock unit. was release as | Security for-a loan. = site? ae 


tay 28, 1958 


ay iivenn 1910 ‘and 19508 “Mateover: thera 4 ds: s nothihg: on: a the | 
+. appeal showing that the value of the ‘appellant's grazing unit willbe 
impaired by reason of a: denial to renew a grazing permit or by other ©” 





- action by the Bureau i in this case. An assertion that it is obvious: that. a e 
i - refusal to renew a grazing” “permit will i impair the value of a grazing.) - 
"unit, portions of which are pledged as security. fora bona, fide. Joan; ee 


without corroborating evidence, i is not. such a showing. 


When the. provision in question is read, as it must i in con} junction © oF 


with the other provisions.of the act, it is clear that a permittee whose 
_ grazing unit is pledged as security. has no. absolute. right to have a — 
permit: renewed. A grazing permit:is ‘not. a ‘guarantee that Federal — 


| 2 range for grazing a specified . number of livestock will be available. - 


: _ over a period of time. Range land which is covered. by a permit grant oo 


| ing exclusive grazing privileges. may be exchanged under section oo 
‘of the act (48-U. S. C., 1952 ed., sec. 315g); it may be classified under — ee 


os section. 7 of the act. (43. U.S. C. 1952-ed., Supp. V, sec. 315f) for any 


- other use than grazing and disposed of in accordance with such classi-°. 
7 fication. under the applicable public land laws; and the establishment ©. : 
~ of grazing districts on the public domain is authorized by section fof 
: the. act: “pending final disposal” of the public lands | (43 'U. S..C., 1952. oe 
ed. , Supp. V, sec. 315).” Consistently with these statutory provisions, ee 


a5 the range code provides that a license or permit may be reduced pro-. oo 


- portionately to the reduction in grazing capacity caused by. loss of the 
‘Federal range due to appropriation (43 CFR, 1954 Rev., 161.6 (e) ty ees 
_ (Supp. )). ‘The administration of section 2 of the act. (48 US. C., 1952 

. e@d., see. 315a) which requires that the Secretary make provision for =~ 


ae the protection and improvement of grazing districts, make. rules and. ? 


regulations to preserve the land from unnecessary injury, and provide ; ae 


one for the orderly use, improvement, and development-of the range may =. 


~ also limit.the grazing Privileges me bees eppleeut oars 4 CER, 1954, ie 


Rey. 161.6 (e) (5) (Supra:)). | 
_» Accordingly, for the reasons diccubeed heres: pis ene 31 provi- 
sion regarding the renewal of. grazing permits of permittees whose 

grazing units are pledged as security provides n no basis. fOr modifying 

_the result. ot the > Director’ 8 decision i in Pens cases oe : 


4 The: record tniicates. that’ in ‘1952, ‘the appellant. was: eaiiel: a eee 4 by. ‘the South. 


~ ‘Phillips District’ to graze 2, 400 head of cattle for 8 months and that this use was classified 


. aS 1,907. class ~ and 493 ‘temporary. Whether. the 1952 award | amounted to: a “permit. © 


. within the meaning of: section 3.is questionable, but in ony: event ine: appellant did. not 
a apply. fora renewal of. this permit (see footnote 2).. : os 
-. 7 Phe privilege to: ‘graze: livestock. on. the. public denial ‘tien ‘ig. . granted by a grazing: at , 


: “permit ; is withdrawable. at any time for any use by the sovereign without: payment. of com> 


“) pensation (United States v. Cow et al., 190 F. 24 293 (10th Cir, 1951) ; see Oman et al. v.. 


oo United States, . 179 F. 2d 738. (10th. Cir. 1949) : ; Osborne-v. United States, 145 °F. 2a BOB Bee 
9th. ‘Cir, 1944) ; and see M. OC. Steele et al. ve Ruby. Rector: Kirby, A-25713° (March 6,-° >. 
1950), in. which the Department held that: a grazing license or permit. is: ‘merely 2, privilege es, PD 

which may be revoked. by the Department. for the purpose,. inter. alia, ¢ of eonsummating ea 


ok a private: exchange affecting | the land covered: by the license or permit). ere 
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my 


| Epwoxn T. ‘Farm, : : 
eee Baleares: 
i eae eo "APPEAL OF YOUNGER BROS, INC, 
a . “meas | Dectéled May 28, 1958 


ca “| i Contracts: Additional Compensation —Contiuets: scien! guides ee : 


_ Changes and. Extras—Contracts: Contracting Officer 


“After the occurrence: of a ‘storm, which damaged an excay aeren for: anchors 
and. footing for spillway 30-ton cableway,. the contracting officer allowed 
~ the contractor an’ option in performing: the necessary repair work. between 
placing concr ete to the limits. of the excavation ‘or ‘forming to the neat line 





ee <Pheretore; en to 5 the: authority. delegated io the Solicitor. - = ms an 
oe the Secretary of the Interior (sec, 23, Order No, 2509, as revised; 17° 
Pte s BR. 67 “ the decision of the e Director, B Bureau of Land 1 Mangement, oo 
aes cis affirmed. | os 


of the ‘structure, in. addition to requiring him to clean out. the excavation. ne 


“The contractor conceded. his’ obligation: to remove. the materials. that. hada 


ZS sloughed into the excavation but, contended’ that | it could not be. required 


2. to re-excavate beyond. the neat lines. or’ to place concrete fill’ in this area. 
von a Although the specifications, requir ed excavation to be made only .to the neat : 


“lines of the structures, and it was contemplated that forming would be .. 


“necessary” only above: ground. levels, the repair of storm. damage ‘is. not 


generally regarded as extra ‘work, even though it is not contemplated - by | 
~ the specifications, and hence the contractor was_ not entitled to additional = 


-. compensation ‘unless it could show that the contracting officer, in allowing © 
. it-a choice only between two. alternatives. prevented. it from. adopting still 
~ another method which was: reasonably adapted - to. the ‘requirements. of the 


~~ situation. and which would have ‘been less: expensive - than: either’ of the nae 


ies a i. two methods which were allowed. It is immaterial that. the: cost of repairing - 
eae ithe, storm damage’ was disproportionate, or that. the work. to be performed oa 
: under: the contract was limited to foundation work. i a 


"Contracts: Unforeseeable Causes—Contracts: ‘Performance 


"Notwithstanding the occurrence of a storm which constitated “onusually ae oe : 
- severe weather” within’ the. meaning of. the delays- damages. provision’ of eta + 


pets contract, and which damaged ‘the excavation work of the contractor, Gai 


-. it wag not entitled to an extension of time for restoring the excavation when | a i a 
~~ during the period when the. restoration could have been accomplished, i ee 


oe, could have made no progress. due to its failure to have delivered to. the job. oe 


cs. site: the main anchor beam and erector anchor bar, without which. concrete 7 
- eould not. have. been poured. . ‘To be entitled to an extension of. time the - 


oes "contractor must show not only that .an excusable cause of delay occurred) ~ 


x ee “but also: that it was a factor in. the ultimate delay in ‘the completion of the eae 


es work. “The. contractor is. entitled, however, to: an. extension of: time for” 
4 ‘days. which were required. by the contractor to do the extra concrete | 
and form. work. necessitated by the storm, notwithstanding. shortcomings 


| an the concrete work: that had to be remedied, since it would undoubtedly, Lae 








ne Pe oe es cS. “YOUNGER: BROS., ING. = AE ES 289-52 = 
Pree eee yg May 28, 1958 eee ee 


have completed all L of the concrete work: 2 days earlier if the storm, had nd not 


occurred: 
eae BOARD OF CONTRACT APPEALS | 


pee Brees can has appealed from the findthgs of fact st ahd 


a e ei, of the contracting officer dated December 9,:1957, denying. its a 
.--. glaims: for additional compensation in the. amount of $2, 488.22 and. - 
= for: additional ‘time for the performance of its. contract No. eae 


: . = - 200-6327 with the Bureau of Reclamation. : ae 
~The. contract, which was dated April 17, 1957, was‘on Ut: Ss. Standatd ae 


a: Form pee (Revised March 1953), and étubodied the General Provi- 
_. » sions of U. S. Standard Form 234 (March 1953). It provided for the 
construction of anchors and footing for spillway 30-ton cableway, at. 

Bae the « contract price of $22,464.45... The principal features of the. work. 
were (a) excavating for track cable. anchor, tailtower. footing, and. 
ee guy. anchors, and (b) constructing reinforced conerete track eee ee 


ne a “anchor, tailtower footing, and guy anchors. — ee era 
The ‘contractor received notice to proceed: with: aie ere on: niApri o% 


oe 29, 1957.. As, under paragraph 16 of the specifications; the contractor |. 
“is vas: to complete the work within 60 calendar days of receipt. of. sugh 
eee “notice, the completion of the work was due on June 28, 1957. The. 
... work was completed and accepted on July 12,1957. As this. entailed ~~ 
_ +... a.delay in completion of the work of 14 ealonda days, and paragraph 
foal So CF the specifications ‘provided for liquidated damages at the rate. Of 
oe $25 per day for each calendar: day’s delay in completion, ‘the con- 8. 
-. .. tracting officer assessed liquidated damages against the contractor Mince 


oe ' the amount of $350. _ 
-.. The contractor began work: promnly. after oe of ‘notice, to eae 


ee sproosed! and staked the footings and anchors to the lines and grades . 
~~ . dndicated on the contract. drawings. “This involved a total excavation. i 
vo... of 415 cubic yards. The excavation was substantially. completed by. 
eo ae. - May 1%, 1957... On May. 18 and 19,1957, a heavy. rainstorm occurred. ee 

We Pe AB. recorded at ‘Shasta. Dam Weather Station, the total rainfall was sae 
care 83. inches. As a consequence. of the rainfall, there. oceurred BS = 


| : ae sloughing of the banks of the main anchor excavation. - oe —. 
 - ° Under date of May 21, 1957, the contractor addressed: a Tettie to oe 


OF Shak, Ge D. Atkinson, the Chist of the Shasta . Operations: Field. Branch 
ous 7 0r the Bureau. of Reclamation, i in ‘which it purported. to. confirm in- aa 
ie structions g given to its Mr. Willbanks at the job site the previous ‘day. 7: 
~... "These instructions were stated.to be that the contractor was to’ dis- 
a -continue work-on the main anchor until the Bureau had. had. an op. | 
© ‘portunity. to. consider possible structural changes. Under date of». 


= : “ oe May. 29, 1957, Atkinson replied. to this. letter and denied that any. ay pa 
Se os ‘ E "instructions had been given. Thus, he stated: ce 
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Your superthtendent, Mr, ‘Willbanks, seduested: a “detailed. ingpection of ‘the oe ae 


Gcnvaton: on ‘Monday: morning, May 20th, due to the fact that. the storm - of . a 
mes the preceding weekend had caused considerable slough. There. was: some con. 0 


oe jecture as to ‘where the limits. of firm material would be ‘after cleanup, and the 2 


A _ question. was raised as to whether the contract would allow any additional Pe - 


Ean payment: ‘for excavation and concrete where. the slough had. extended. beyond _ 


= oo the neat’ lines of the ‘structure. Mr. ‘Willbanks | ‘indicated that he desired. to. : ‘e s 
‘discontinue’ ‘further work on the | excavation ‘until “it: was definitely. decided 


ey "whether additional forming would be’ required. ‘Since. stormy conditions: were - ae wees 
still i in effect, the excavation work. could not Broceed in ANY. event, and was ‘not. an eg a 


aon sd issue. oe eee ed - | 
Atkinson’ ee on \ to state subst would ba siijained 0 of ne contractor ag fe 


Fa = - in connection with the repair of the storm damage as follows: a ; a 


We requested an interpretation of the specifications of the: Contracting Officer. i 


on and were advised: that no allowances could be made for additional excavation - | 
a required. due to the storm. and that concrete. could be placed: to the limits of f the ae (eee 


: excavation. or formed to the neat: line of the structure, at your option. 


Cleanup was undertaken on May 22, as soon as the ground was dry. enough to _ oe 


- accommodate the excavating equipment. | We are pleased to note: that nothing. 
oe has developed which will require: any structural changes." 


After receiving this letter, the contractor elected to pour portions of 


| the concrete anchors to the over- -excavated lines in lieu of forming, — 


presumably because this method of performing the-work was the more” 


economical. In a letter dated July 15, 1957, the contractor. filed its 


j claim: for additional compensation, which it. feos as follows : 


_ Excavation—46%4 yards @ $18.12/yd____.------_-------= $610.08 


'. . .-Concrete—46%_ yards @ 30. 78/yd-—-_----------..- ne onter es =. 1, 428. 95 
ee Cement—63 barrels @ 1.18/bb1_---_---------+----------= 449, 19 
$2, 488. ee 


. The conitiadtitig officer rej jected this claim on the grounds that under 
~ clause 11 of the general provisions of the contract the contractor was 
made ‘ ‘responsible for all materials delivered and work performed 
until completion and final. acceptance”; ; that under paragraph 27 of: 
ve the specifications payment. for excavation included “all costs of main- 


: taining the excavation in. good order during construction”; that the 


- specifications made provision for payment for concrete and. cement . 
only to the extent covered by the drawings and ‘specifications or pre- 


- scribed by. the contracting officer; and that in any event the conse- 


= - quences of. abnormal weather could not constitute a changed. condition, cane at 
Both parties seem to have altered somewhat. their respective posix 2s, 


= . tions in the course of the presentation of the appeal. The contractor — i _ . 
ae concedes that it was obligated by. the terms of the contract: to repair 
~- the storm damage but. contends that it was required by. personnel of are 


- _ the Government to do more than this, and now‘advances the changes” oo es 
_ rather than the “changed condutaons’, clause of the contract as a . basis ee 
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ie Ye for relief. oF a the Gocernnent: it now argues 3 that the fae for oe 
ee, additional compensation is barred by. the contractor’s failure to pro- eo 
—.. test-within 30 days against the ruling made by the contracting officer’s =< 
- representative in his letter of May 29, as. required by. paragraph. Qof os 
eee the: general conditions of the specifications. This contention of the es ee 
~.. Government is, ~ however, clearly untenable. The-contracting: officer. ae 
did not: invoke the failure’ to protest: but considered the claim.on its - 





rare ; “merits” Itis. swell- settled that. such. action constituted a waiver of a : 
ee: : protest requirement. — 7 7 eee oe Pete . : s . 
- Both parties take the. position’ that ae cepts contentions: are: oar 


<S : : supported by the decision of. the Board’ in the appeal of, Barnard- 3 oa 
Curtiss Company, 641. D, 312 (1957)... In that case the contractor was 


to construct a wasteway to. replace an old structure of the same nature. - 


The new -wasteway was to be a combination structure of precast con-"° 


° eo crete pipe with concrete inlet:transition and-a concrete structure at the 
~ outlet end of the pipe. The work to be performed included the making 


of an opening through an embankment across a creek, and’ the removal. | 


~. of the old. wasteway structure, as well as the deepening of the channel 


- which was. to carry the water froti. the outlet. works back to the creek... _ 


~ When the work’ was’ neatly completed: it was. damaged. by: a» severe *: oe 
- storm, The contractor contended. that, even if by the terms of its con-.. . - 
tract, which contained provisions similar to those in the present case, 


it was required to repair | the storm damage, it was not required todo... : 


.. work outside the pay or neat lines. The Board held, however, that. -. 
while the scope of the contractor’s obligation was not so narrow. that it. . 
~ could not be required to do any work that. was: outside the pay or neat — a 
lines, it was not so wide that the contractor could be required to restore _ 


coe any. property of the Government that may: have been:damaged: by the 


» storm. Applying. this doctrine to. the circumstances of the case, the CURR 
' Board held specifically that the obligation of the contractor could not. > 
be. enlarged to the point “where the contractor,. who was required . Bea 
-. merely to make an opening through the embankment, would be re- 
—-quired to rebuild other portions of it, irrespective of the relationship ee 
_ ~ of this work to the restoration of the area excavated by the contractor: eG 
bo or to the completion of other features of the contract work.” eee 
- The Government concedes that in the present case the specifications ae 


we required excavation to be made only to the neat lines of the. structures, °°.) 
-.-. and that. it was contemplated that forming would be necessary. only — —e 
~~ above ground levels. Clearly, if the storm ad not occurred, the: con-. 
ae 2 ~ tractor would not have been required to excavate beyond ‘the neat = 
~ -s-.. Tines, or. to: provide concrete fill for this additional excavation area. ~ 
But the repair of storm damage is not generally regarded as extra 
a work even though. iti 1s not contemplated by, the specifications." a While. oa 


ce a “4$ee ‘Donovan Construction Co. and James. Gonetruction 00., apola Donovan-James G0. Poet ne 
a. v. United States, U. S. Ct. on Claims, No. 280-58. ace ain 3, Se . e ‘ 


ae 468605584 wt, ee 





ee "DECISIONS. ‘OF THE DEPARTMENT OF THE INTERIOR ‘65 bes np. i 


WE _ a the ‘wow jE fe tortion required of the contr cee may nots go x6 beyoud . = i 
oe othe. reasonable requirements of the. situation, the Government ‘argues. 9.0 
oe that the: Limitation expressed in . the Barnard-Curtiss case was: hot. Se ae 


: - se oe exceeded. ie ee oe 
: The contractor coneades that its obligation to repair ‘the storm foe Se 


i ie extended to “the removal of materials sloughed ‘into the original = 
excavation” but did not require excavation beyond the neat linés,or = 
../* the placing of concrete fill in this area. It regards these requirements 
ae unreasonable, and. seeks to distinguish the Barnard-Curtiss casé on 
oe » two grounds. - The first. of these is that.in the present. case the cost: 
cam +) repairing | the damage, which is alleged. to -have: been $2, 488.22, ar nee 
..\ far greater in relation to the contract price of $29,464.00 than it. was 
“-» in the Barnard-Curtiss case. But the Board did not consider the cost | 
ies factor in determining i in that case what could reasonably berequired 
oe sof the: contractor, . and it.is obvious that the contractor’s obligation to... 
oo “repair damage is in no wise limited by its cost. "The second- ‘ground Cn 
7 which the contractor seeks to distinguish the Barnard-Curtiss case igs. 
© oo. - that in that case the work, apart from excavation, involved the erection Fe 
. of structures,.as well as foundations, while-in the present case it in- © 
oe _~ volved only: fonndation work. It argues that work “around, the foun-— ee 
ee dations” is not logically necessary when the contractor’s obligation = 
“is limited to foundation work. This: argument, too, it} obviously. fal- Bee 
_. la¢ious. "The foundations were not‘erected for their own sake ‘but to 
od hold structures, and the fact'that the contractor in the present case 
"was not to erect the structures did not.excuse him from providing ade~. 6k. 
-. quate foundations. To discharge this obligation the excavation either 


Ha had to be restored to its original limits, or some other method devised. 


: : oo Of remedying: the situation. Certainly, the contractor’ S. obligation 1 was. 7 ue 2 
et hot restricted to the removal of the material that had ae ee oes 


ee ‘the excavation. : OTS 
: The burden of an eye a basis for its Arta is on the sontiactor;, ee 


ee a this burden. could be met only by showing. that the contracting ie Aa 
officer, in allowing the contractor a choice only between. two alterna’. 3-0 
tives, prevented it. from adopting still another method which was rea- 
ae sonably adapted to the requirements of the situation and which would oe 
_. have been less expensive than either of the two methods which were «-s_ 
oe allowed. Conceivably, the contractor, after cleaning out the excava- a 
»- tion, could have resloped it but this would have requited: compacted =. * 


> fill, and it is not: possible for the Board on the basis of the. record 


— to determine whether such a method would have been more practical — ane 





| or less: expensive than. the concrete fill.. Moreover, the contractor does. oS 


ee us not even allege that such a. method could have been ‘adopted, and that it — “ . 
Bea Me would have been less pexPEnSIVes) “On the ed mee contractor seems ee 
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= : . : ‘oe ensedet in 5 his npties of f uppol that ether “forming t to pike a not t lines a 
OES Or placing concrete to: the. limits of the excavation was. necessary.” 
ie The claim must.be denied. - oe ee eae 


. As for the contractor’s lei for additional time: or performance, 


-» ” it requests an extension of time of 14 days, which would relieve itof all. 
-..- the liquidated damages. In a letter to the Bureau dated July. 15, 1957, 

. /....+ the contractor had requested an extension of time of 13 calendar cays 
~ alleging that operations had been shut down from May 20 to May 22 - 
ees during the investigation. ofthe main anchor excavation following the. 


_ storm, | and that 10. additional days: had ‘been. required to. clean up. 


| ; e the excavation, and to pour. the additional concrete. . “However, the 
—.. contractor. apparently increased the 18 to 14 calendar days i in its release 


oy on contract. by. reserving a oe the whole amount of the Tiga - 


. dated damages withheld. 


The contracting officer found that t the: rainstorm of May 1s 19, 1957 


ae : cwas “anusually severe weather” within the meaning of clause 5. of the 
general provisions of the contract.” - Nevertheless, he concluded. that 


the contractor. was not entitled to anys extension: of. time. “Thus, he 


a ~ stated: 


“Construction records of the Government show. that: becavation pers liens for 


. : : - the main anchor were delayed. four. days due to Yainfall, but: that in’ the’ absence 
of such delay progress would not. have been made because of nondelivery on: the” 


_ jobsite, prior to: June 10, 1957, of the main anchor beam. and. erector anchor par. 


: 4 ionocmniay two additional. days were: required. for- the extra: concrete. and” 
a . the form work. performed as a. result of the sloughing of excavation during: the - 


» May 18-19: storm. . However, it was: not. this additional work but, rather, poor. 


Pgh a organization of: conerete placement work. and conerete defects, requiring: extensive — 


a : work. 


| ae repairs: which were the controlling: causes of parca in n completion of ' the contract: 


- oo . main anchor beam and. erector anchor bar,’ except that it contends that. 
they were delivered to the jobsite on June 7 rather than June 10, as. 
_ . found by: the: contracting’ officer. ‘The contractor also. admits: that 


’ there were defects in the concrete work which had to be remedied. Ts oe 


7 ‘i takes the position, nevertheless, that it should not. have been charged: 
et with any liquidated doanages, a and, advances t two arguments in support 


ofits position... | : 
‘The first is that: ates the: ston: sacumred: it necessirily tad to oa 


S - © for instructions ¢ on. how to repair the damage, and that these instruc: 


2 Clause 5 (c)- of tae Sonera Spey leon: of ‘the’ contract provided: that ‘the pontractor® 


Bane SiGta. not be charged with liquidated damages “because of any. delays in the completion 


_, Of the work. due to unforeseeable causes beyond the. control and without the fault or negli-: . ae 


: . gence of: the - contractor,” : -including,. but. not, restricted. bs certain named. causes: “Among 


rae which is “‘unusually.severe weather,” > 


oe eontractor. 





8. Under paragraph 18- of. the. specifications the materials | were » to be supplied by the 








‘The eortmucion adraits ink ieee: was. ae in ie delivery. a the: 


2 oy oa 
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ee tions: were bes in: 2 Atkinson’ s eter oe May 99, ophich was ‘not oe 

-. received by the contractor until May 31. The. second argument ‘ca owns 
a dd - that. despite: the delays attributable to: the contractor: the work would — a “s 
have been completed in time if the rainstorm had not occurred. The || 
contractor points: out. that its records indicate that the job. was. ready ie ae 


ae for: pouring cement. on June 11, 1957, and that it was accepted on - 


od uly 12, 1957: There thus. elapsed. 31. days between the time the job i . 
was. ready for. pouring. and its completion;: a period thiit included the © 


ee delays. attributable to-it. - Before: the storm, the’ excavation had. been. eee 


as substantially ‘complete and the. contractor” s ‘superintendent had esti-._. 
~-mated that he would be ready for pouring by about May 21. Add-_ 
ing 31 days. to the period beginning with May 21 would indicate,. 


an argues the contractor, that the job would. have been completed by 


June 21, which would have been days. ‘prior: to the contract | com- 


: pletion « date. 2 ee ae 
_.. To be entitled to an. extension of time the contractor at show: not ace 


oe ; “ only: that. an excusable. cause of. delay occurred but: also that. it cwas: roe 
a factor-in the ultimate delay in the completion of the work. The =~ 
oe ~contractor’s argument that it should be allowed: an extension of time 
ve for the period during which it was waiting for instructions concern: 
~.. ing the: repair of the storm damage. would have force if it were not’ 
“2 for: the fact’ that. the ‘contr acting: officer Has found ‘that during. hide 3 
whole period” ‘the contractor was. not in. a position to. proceed any fur-.-2° * 
_..’ ther with the work. Whether or not the main anchor beam-and = 
2 -erector anchor bar were delivered June 7 or June 10, it is clear that. 
-._. the contractor was not in. position to pour cement. between the time. 
kc when the storm occurred. and May 31 when it finally received. the: ar 
“~*~ ‘contracting officer’s instructions. Assuming even that the necessary =. 
materials were received by the contractor by June 7,‘ it would have © | 
-... had-ample time before this to restore the excavation, for the contract- 
ing officer has found that the excavation operations. were delayed only = 
omer days by the storm. Moreover, the contractor hardly needed instrue- mt 


: : . ‘tions to know that it had to clean out the sloughed: material from the 
oe excavation. ‘The contractor’s second argument: based on the time . 


which it took to complete the job after pouring is no less fallacious. 


ae This period of 31 days cannot simply. run. from May 21, for itis ob= 
vious that the contractor was not then ready for pouring, the neces- 


sary materials not. yet. having arrived. _Nevertheless, the contractor: » 


: would seem. to be entitled ‘to an extension. of time of 2 days,. ‘for the. — & 
~ eontracting officer has found that approximately 2 additional days: : 
were. required. by: the contr actor to do the extra. concrete and form: ws 


* : a The contractor’ Ss statement that its own records show, that the job was: ‘not ready for ao ie: 
'. the pouring of cement. until June 11 would seem to east doubt. upon the validity of this- . 


“assumption. If the materials were received, indeed, on June 7, then. there is am: unexe ne 


ae _ plained. delay | of three : Gays | in pouring " cement. Two. of these Cave WEE however,. a ae 
rabtige parunday * and Sanday 3 : ' | Mas “2 oe tgs ge | if 
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i ¥ ie Sie were , made: necessary by the torta: ‘and, ngtwithetenaine : : om 


“the shortcomings. of its. concrete work, ‘it would. undoubtedly. have 3 


7 _ - completed. all of the concrete work 2 days earlier. if the storm. had 
“not occurred. The claim for an extension. of time, of performance i 1B —s 


; oe allowed to the extent of 2 days. 
CONCLUSION. 


> hersfire), dasa ¢ a the authority delegated t ‘to ‘the. Board “of: 


| Canis aet Appeals by the Secretary of the Interior (sec. 24, Order i = 2 
. No. 2509, as amended ; 19F. RR. 9428), the findings of fact. and ion 


oof the contracting officer are affirmed, gga as modified. | 


| | Waunrase Snacue, u Member. oe 


“We concur: Ee cas 
-‘Trmonore H. Faas, o hairman. 


| Henson J. . Staion, J ut ember. oe 
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és Mining Claims: "Determination of Validity 


‘The fact that a ‘mineral locator: has ‘filed an apoueation® eon a eae and: oaa = : 
- the purchase price does not leave. the Seeretary of the Interior with. only. a 
the ‘ministerial- function. of. issuing the. patent, but the’ mining claim ds as 


“subject. to. pr otest and contest to determine its ee 


OES oe ‘Mining Claims: Generally _ 


An‘ oil and gas lessee’ is. not ia the catagory, of those who. can ‘and ‘must a 
file an adverse claim. against. a mining. claim. during the period: of cia ie 


-eation. of” notice of. an application for. patent ‘to. the Lapariod claim. 


ot ; ‘Mineral Lands: ‘Multiple: Mineral Development 


~The fact. that an application for a mineral ‘patent. has” “pen : ‘filed: ‘for i - 
- lands included within: an oil and gas lease does not. prevent the oil and gas hora 
lessee from initiating proceedings | under section y of the Multiple Mineral 


| ~ - Development. Act. 


se Mineral Lands: ‘Multiple Mineral. Ticrélopment * | ees 
| Section 7 of the Multiple Mineral Development Act ‘applies to: all ‘conflicts enees 


between a ‘lessee, applicant, permittee or offeror under the. mineral: leasing ” 


, laws. and a claimant under. ‘the: ‘mining | laws, ‘including | mineral. claims : : : 
based upon” minerals | now - npubdect to. disposition only, under the: mineral ee 


- leasing: laws. 
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. Mineral Lands: ‘Multiple Mineral. Development 


~ Where. an oil and gas. iéssee initiates action under section 7 7 -of: ‘the Mul- 5 ne : 





Taek, tiple. Mineral. ‘Development “Act for: land covered : by. an. application for a. 


es mineral. patent, the proceedings will be allowed to continue. through pub- e ; 





oe _ -lication and. the filing of a verified ‘statement by. the patent. applicant, - ie 
. but then- the ‘section. q proceedings will be aves: until. ag paien applica: par ee 


“A _ tion is disposed of. 


= x Mineral Lands: Multiple | Mineral. Devélopmicat | / 
| "Section ce of the Multiple Mineral Development: Act may be invoked against. «, < “ee 
all: ‘unpatented mining claims, whether they are identifiable or. not or ae al ee 


- whether the names and addresses: of the locators are known ° or not... 


ae ae Claims: ‘Generally—Oil and Gas Leases: Lands. Subject. to: 


_ Where: the records of the Department show 2. tract of land. to be fr ee Sau 


_an‘adverse claim, an oil.and gas lease issued’ for such land is prima facie : - . 
valid even though it . appears thereafter that a mineral location. has prec 


<2 i __ viously been made on: the tract. 


ay Claims: Generally 


| se Where a. “mineral claimant applies for a. patent for land. incladed: within Be xt 


ae : prima facie. valid oil and gas lease, the mineral entry cannot be allowed s 


a oo until the: mineral applicant - has established. the validity of his claim in a i 7 ener 
contest brought against the. oil and gas lease or at a hearing ordered by — Boy je a 
_ the Department at which the mineral claimant. will. have the burden: Of See 


2 wd pr oof. 
APPEAL FROM THE ‘BUREAU. OF LAND MANAGEMENT | 


The Vaion. Oil Company of California has appealed to the Pe Pah 


: ie of the Interior from a decision dated June 28, 19517; of the Act- a ee 
- ing Director of the Bureau of Land Minagément which reversed 
. 2 -bhe- decision of the manager of the Denver land office denying Ramon ee 
_ P. Colvert’s request for a stay of “proceedings in connection with ea 

~ Union Oil Company’s. mineral patent application, Colorado 07667, . | 
ee ko: permit. Colvert: to proceed. pursuant. to section 7-of the Multiple a 
oe. “Mineral Development Act (80 U.S. C., 1952 ed., Supp. IV, sec. 527) a 
“to determine the rights of mineral aint to Leasing Act minerals 


- - within a in oil cad “gas Tease, ‘(Colorado 03022) otion issued to: 


— him. - so 
On: J anuary 6, 1954, Union Oil Company filed a applic Ps ation oe eae 


oF ‘mineral patent for 40 oil shale placer claims, covering 6410.07 ~ 


ol. ores i in sections P21, 22, 28, 94, 25, 26, 27, 34, 35, and 36, T.4.S., and a ao 
: section 4, T. 5S, BR. 95 W. éth P. M. Cointado. ‘The oil: ghale-'- ia 
02. placer locations were made in 1918 and 1919 by various persons whose 
... Interests in the claims have been conveyed to Union. Oil Company. pe se 
- _. Publication of the application for-mineral patent was completed on 2 
May 28, 1954. -Colvert’s oil and gas lease was issued to him in Nc Oe eu i. 


pe vomber i 1961 covering all ¢ or part of secs. 20, 21, 22, 27 and 28, T. 4 s., 
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| chase } price for the claims. | 
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oe R 5 WwW; 6th p. M, “for a . primary. term “oe . years. “Upan the’ ex- = oe 
aa piration of the primary term the lessee was granted a ‘5-year exten-- 

Se. sion: ‘effective. November 1, “1956. -On June’ 15, 1954, Union filed, ek 
with other documents, an: ‘application to purchase and paid the Pur: aye 


On: November 22, 1954, Colvert filed. with ihe. Denves land: office ts 


me affidavit in hich he asserted that; 10 of the mining claims which ma 


“we conflicted with his lease in secs. 21, 22, and 27, were invalid and that... - - 


there were defects in the patent Sophie He requested that fur <0: 
ther. proceedings i in the matter of the application for patent be: stayed ods 
until the procedure specified in section 7 of the’ Multiple Mineral . | 
Development. Act: (supr a): had been performed or until a hearing ae 
- was held in. which it might be decided in what manner the conflict . 
ated ge ‘rights of the lessee and the. miner al: claimant could. be presented... [2 
With: his affidavit, he submitted a copy of a notice he had. filed. on oe 
2). November 18, 1954, in the office ofthe Clerk and Recorder of Gare. as 
—. field County; Colorado: ‘in compliance with section 7 (a). of the Mul- ee 
~ tiple: Mineral. Development. Act. (supra). (On Jz anuary. 21, 1955, oe 
~) Union Oil Company filed a motion to. dismiss Colvert’s. request. . ne 
a decision dated: February 1).1955, the manager denied Colvert’s ee 
ee petition. for a stay of the patent. eee ‘Thereupon Colvert’: eS 
vo! filed. an’ ‘appeal: with the. Director. of ‘the, Bureau of Land MANOE  S 
oe _ ment. | te, 
et On, March 8, 1965, Colyer filed with: the. Dever iid. office | a, re- ek 
ees ne for publication. of a notice of his lease in accordance with the. 
provisions of section 7 (a) (supra), which the manager forwarded 
ae to the Director for consideration? ce 
In his decision of June 28, 1957, the ron Director, held: ‘that i 
aoe ee on Union Oil. Company’ S Sainepal patent application would =. ~ 
“= = be suspended ‘to the extent of its conflict with the Colvert’s oil and. 
ee, gas lease and that further action would be taken on’ Colvert’s re~. SF 
quest, for. publication i in accordance with the pertinent departmental. co 

_ -regulations.. he pales 
Union Oil Conan nes duly appealed to the ee from that oo. 
om decision and has. filed a brief in PERE: of its ee Colvert. “has ae 


filed a reply brief. 


The Acting Director held that under aie 7 (a) ee a eee ae 
of an oil and gas lease. could invoke the procedure prescribed therein. ! 
to determine the rights of mining claimants under unpatented mining 
cs ee ‘elaims to leasable minerals on the same land ; that the mining claimant’. 
oe and the oil and | gas lessee 5 were not peolene. the same mineral ; and that oe. 


a eae | “The pecvintons olating 4 te ‘proceedings ‘ander! section. 7 were not issued. until Auust ee a 
a ae 16,. 1855 ae CFR, 1954 Rev., Part cane, (Supp. ))-- Pee fe ie eset 


ca “248 DECISIONS: or HE ‘DEPARTMENT OF THE INTERIOR, 165 L Di ig a 


| - ie. an oil ond gas léseded is : not t precluded. ftom: proceeding under. atin SoA | 
> 4 for failure to file'an adverse claim during the publication period of. 
- the patent. application, as provided in the mining laws (30U. S.C, 0. 


"1952 ed., secs. 29, 80), because an oil and gas! lessee i is not an n adverse ow 


: party ade the mining laws. | ee: 
In its appeal, Union Oil Company argues, first: chat neces it had 
complied with all the requirements: of the mining laws and paid the ~ 


ey purchase price, equitable. title to the land in its claims: had: passed Lore? 


jt, that all that remained to be done was the ministerial act of issuing - 


' © the patent, and that no question as to its ri ight to Leasing Act minerals 


ae which might be decided under section 7 (ay was left for determination. - 


“In United States v. Al Sarena Mines, Inc., 61 I. D. 280, 288-285 | : 


; (1954), the Department. considered fully a similar contention by an’ 


_-’ “applicant for a mineral patent to whom a. final certificate had been — 


o> ss issued. that, in the absence of an adverse'claim. during | the period of. pees 
ee publication, equitable: title had passed to it.and the Department. had. 
a = -- no jurisdiction to consider a protest. filed after the ‘date of the final. eee 

~~. certificate.. The Department found the contention untenable, holding — pala. 
“that the Department can inquire into the validity of rights to public. 
~~... land until the legal. title to the land has passed (Cameron v. United 9 
States, 252 U. 8. 450, 460 (1920)), that the issuance of a final-certifi- 
“ * éate did. not vest equitable title in the mineral patent applicant, and! oi 08. | 
ae that until the Department had. determined that all the requirements of | a 
a the law had-been met, it could entertain a protest and order adversary. 
eds. proceedings against the validity of the claim. In view of the holding 
.- inthe Al Siena case, the appellant’s contention that all that remained’ =. 
_. for the Department to do was the ministerial act t of 1 issuing ‘the pa ree 


ae cannot be sustained.” | ee 
PE tg ‘Next the. appellant contends that Colvert, not hagas filed 2 an ade ee 
oe claim: within the time allowed by the ‘statute (80 U.S. C., 1952 ed., 


aoe secs. 29, 30); is precluded from proceeding under section vr (ay of ame 7 


a Multiple Mineral Development Act. . This. contention is, of course, a 


. -based upon the conclusion that an oi] and gas lessee is an adverse — | 


: claimant within the meaning of the mining laws. 


_. The Department has for many years held that an adverse claim must be 
“be filed only by rival mining claimants and that an oil and gas lessee — 


_. -does not fall into that catégory. In Joseph &.M cClory et al., 50L. D. 
623 (1924), an oil and gas permittee filed a protest-against a mineral — 


. patent app rcalions during the period of E publication, which the local | 


nuns 2'The case of Benson Mining and Smetting Go. v. Alta Mining. and Smelting Co., 145 e 
 U. 8. 429 (1892), is not to the contrary because it concerned an- attack upon a mining claim = 


test for which a final certificate had issued based upon events occurring after the issuance of _. 


ee eae the certificate.’ Here we are concerned with ‘the: question ‘of whether prior to the time the 

wo applicant. paid the. purchase price. he had. ‘complied. with. the requirements of the’ a Ee 

hs ae law, a determination which may be made at: “any ‘time: ‘prior. to ‘issuance of a patent.” aie 
Bee are United. States v. Al Sarena ee Ine. (supra) ond cases: peleed therein. - FS xh 
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colfieers treated as: ‘adverse cua The Commissioner: of ihe ‘Gerace: ie 
ae ~ Land Office (now: Director of: the Bureau of. Land Management) held: se." 
—-.: . that'the protestant was not asserting his claim under the United. States ae 
mining laws and that therefore his protest: could not be treated: as an: eo : 
- adverse claim under sections 2325 and 2326 of the. Revised ‘Statutes oo 
2 80-U, S. C., 1952 ed., secs. 29 and ae In aporowing this eo a ee 
oe » First Assistant Secretary sald:. te | ee Poteet ae 
The appellants do not contend ‘that it was error to refuse to treat, the: pro- See 
ss test filed as an. adverse claim under sections 23055 and 2326 of. the Revised. Statutes, ee 


and the Department finds none in such action. “The parties are not rival mining Sect 
claimants: and to such only the law on the subject of adverse claims applies.” 


i? es Lindley on Mines, Sec, 720; Creede and. Cripple Creek Mining and Milling Com-- 2 
. pany: vy. Uinta Tunnel Mining and Transportation, Company, 026: ‘Uz 8, 887, ae 


are not applicable to situations in which. both the mineral applicant — 


:. 360). [50 L. D., p. 624] 


_ This has been: the rule: ‘which. oe Dopakinent has ever since. , fol- ec hoes 
lowed. .,Leslie Parker et al., 54 I. D. 165, 173-174 (1983). , 


- The manager in his decision held that, proceedings. under section i 


and the oil and gas lessee are seeking the oil and gas deposits... The 


Acting Director held that. the act. msde: no exception for situations | 


where the unpatented mining claim may be an oil shale placer claim — 


~- or where both the mineral patent applicant and the mineral lessee — 
are seeking oil deposits and ‘that the manager was in error in denying aa 


-the request of the oil and gas lessee to ‘proceed under the aét.- 


sy 


For the reasons set out. below, I Bea that: the Acting Director's 


conclusion is the correct one.* : : . — 
Where a mining claim is based upon a nonleasable mineral, the Tere 
moval of Leasing Act minerals from: the claim still leaves the mining me 
claimant i in a position to exploit. the mineral. on. which. his:claim: is ~ 
based: Flowever, where Leasing Act minerals are removed from. a | 
claim based on one of them, the heart is removed from the mining - 
claim, and, whatever rights, the mining. claimant may have left, he can. 
no. longer’ assert any. interest in the mineral on which his claim was: 
=~ based. = ete Gath nt . be ! vee 
| Despite the ¢ serious differences i ine consequences ts ae: eel ‘Tor. . 
oe cator, there is nothing in the-act which removes from its stricturesa. - | 
7 mining claim. based upon a leasable mineral.’ ‘The act. imposes tis oy 





og “The appellant relies on  BoAner ¥. “Meikle, s2 Fed. 697. (Cc. CD. Nev. 1897), and Young ~ eee 
os Vv. Goldsteen, O97 -Fed. 803° (D. Alaska 1899), as establishing a broader rule. . However, AD “oe 
. Grand: Canyon Raiiway.Co. v. Cameron, 35 LD. 495. (1907), the Secretary of the Interior PS aie 2 

~ expressly. refused -.to follow. them: and cited. many.-cases holding to .the.contrary: | pit Saas 
 :4The Acting Director went on to say that the mineral claimant and the oil aid; ‘gas oe. 
"lessee were. seeking different: minerals, the one, oil shale, and the other, oil: and gas de 0 0 
‘posits, and that, as a result, it was not necessary ‘to. determine whether section’ 7 would. 
apply to. a: ‘situation where: the. identical mineral is. sought. by. each party. ‘This decision ee rae 
is not to be deemed to lend support to the view that a. different rule would apply in the = 


latter, Situation, for the. language 0 oh the act. -ApDLies: in the one. case. as well ¢ as. in. the’ other. » 
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ey 2260 ‘DECISIONS. OF THE ‘DEPARTMENT. OF THD INTERIOR 165 be De 


oe provisions u upon § Sony mining ralmaane ae any, pute aiiag = ee 
Se selain,” (section 7 (a).), a description which ‘plainly includes a mining: roa 


- claim. ‘based upon. a leasable mineral. Jf 
While the legislative -history of S. 3344, 88d we od Sess. | 
which became the Multiple Mineral Development Act, does not appear 
“- to contain-any specific considération of this problem, it is also devoid - 
of any: intimation that the act would not apply to all unpatented 
~mining claims: However, the problem was discussed in hearings held 


“before the Subcommittee-on Mines and Minerals of the Committee 


on Interior and Insular Affairs, House of Representatives, 83d Con- - 


es gress,: 2d sess., on i Re 8892 and 8896, which were identical. to. ‘“ a 


Si 8844, 


Soy While Clair Sonor an attorney appear ing in behalf of £ the ree oe 
© ean Mining Congres who participated in the drafting. of the bills, ee: 
WAS: explaining the effect, of section 4G the following colloquy occurred : s : 


” Mr. “ASPINALL. Then; Mr. ‘Senior, | who can: be: hurt by. this provision? 
Mr. ‘SENIOR, The’ man who can be hurt by this provision is the man who has. | 


a haa a mining claim: located in the past and who. has not had a sufficient’ interest. ~ a <a 


Fates Or alertness. to see to it that he. got: notice and did: something about the. ane me ee 
_ When he got ite ao | as a 
; We have a responsibility, Congressmn, Aspinall, that we are imposing ‘upon. oe 


ae ee the mining man. But there are a lot of things that happen, we feel, in the. 


e whe matter of. adequate administration of the duties that citizenship sometimes . | 
o7-. imposes: upon, an individual, ae responsibility of action as distinguished from 


. “inaction. We are imposing there on the man: ‘who has a mining claim, who is. 


_-. notin possession, a responsibility of action, if this notice is published, in making | a 


an : his claim known, or at least the responsibility. of action in filng a notice that z Oe oe 
Pues says, “Mail me a ‘notice at a certain place. sol can do something about ite 


Mr, Dawson. Then I take it, even if he does. not: come in, as: you ‘say; and do 


Ce ee anything about it, he can still go on years. after. and develop his mine as long | as . 
“ie ‘he did ‘not interfere with that mineral lease or the Mineral. Leasing Act?” ee on 
> Mr, Senior, That is right, Congressman Dawson. “That, of course, we would ha 

have: to recognize would condemn him to death. if he happened to be one of ae 
ce those people who. had had. that under the patented mining claim hanging fire: eee at 


-since prior to the enactment of the Mineral. Leasing Act on February 25, 1920, 
where to cut him out of the oil-shale claim, cut him out of the. oil shale, would 
be to hang him. But incidentally—'* 
-Mr. Dawson. ‘Right at that point, he did: ‘not file that. mining claim “ oletially 
to get.oil shale anyway, because oil shale is not under the general mining laws. 
Mr. -SENTOR.. It -was prior to. 1920.. He. may. have filed in 1918. . But actually. 
“sone of the things that’ is. causing the greatest - difficulty in that area is. this 
“matter of these old, old claims located prior to 1920 which are still on the record: 


without any. knowledge as. to whether any one claims anything under. them ee 


“or not. ° 
“It so happens that frequently: you may - find that the oviginal: locators’ would: 


ae claim something, but the alert: speculator who had found their heirs, after . 


(net had found an oil well, “would be there claiming. ‘[Pp. 29-30.) 


> Tater Mr. Senior referred t to oil shal claims again as s follows: - noe a 7 : 
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. Me Senior This section %, that we are cae’ about awould: pe « an. n advantage: aa 


7 oa to the oil and gas: people,. and. again I remind you that in talking about the oil» LEES 
- and gas people, Tam talking: about the Mineral Leasing Act people because the oe 


x oil. and gas. people do. not stand apart from the phosphate,. potash, coal, oil, on = Oe 


--ghale people. . | . 
They are in the. same ‘beat. But it would give then the opportunity for the ue 
discovery of contention of valid claims, — : 


May I say. that one.of the greatest: difficulties exists in | regard. to claims: that. se . 
were located out in the: area there. many years ago, before the passage of thes. 2 


Mineral Leasing Act—let us say for the oil shale claims—hundreds: of thousands. : 
‘of acres. : 3 eee 
On the plateaus where ‘there. are. oil shale exposures, and those aims. were : 


located; _ placer claims could be located by-8 people right in 160 aoe with. no.’ se 


. limitation. on the number of claims those same 8 people could’ locate.. 


ae oe Nothing has been done, y nothing is on the record, since that claim was s located a ee : 
7 in 1917. . ee 
Bo | In 1920. the ‘Leasing Ket was. ‘passed. that eonea the door” to: the Teeation: of eee 

ae Be claims for oil shale, as it closed. the door. for the location of. claims for oil. shale, or ie 

it also closed the door for the forfeiture of location, because of default in. per: ae 
_ formance of annual assessment labor, and gave an immunity i in a respect to annual ae he 

a assessment labor or performance. _ . tee ane Tae oe Se 
F _ There will appear on the unit tr acts of a given area of some scores of locators es 
Tam assuming an area where you can identify. the location. with. the tract—and ee 


those source of locators: appear there, persons recruited at the time of Jocation | ue 


| from different points, since all those claims must have. antedatéed 1920, it is © ie ; 


7 - obvious’ that. a: good proportion of. those: locators are now deceased, and, Tr amie es 


ae — familiar. with : a case in regard toa unit of some 34, 000 acres, where the conipany, fs - 
: oe undertook to trace down the whereabouts— : , a eae ae 


‘Mr. Youn: ‘They do not have to oa > assessment work? | - = Peo ee 
“Mr. SENIOR. INGOs o's . 2 
’ Mr. Youne. What if located prior to 1920? 


eh 3 tise! NERY Senior. The fact the only discovery that. could | be mine on. 1 the ground y was rag 
eos : oil shale. meant that after. 1920 nobody else could make: a location. Te 49.) a 


”. 2 ie tae a - ho Ae Oe Sag Se eS i. ae eo SS 


Mr. SENIOR. I am afraid, Congressman, that L was. misunderstood in 1 that - 2 i 2 
said this: -That.as to any mining claim located. prior to the enactmett.. of the 


-o Mineral Leasing Act in 1920, where the mining location was based upon the diss = 


- ; covery of one of those minerals withdrawn from future location by ‘the. Leasing 


gress can.do, then, to clean those. up? 


Act, that by. reason of. the fact. that the. Leasing ‘Act did preclude subsequent... ; 


_ relocation, it precluded adverse. relocation, which could create a forfeiture clause a 


of my default i in respect to. a prior claim. gis ee 
.* Mr. Reean. Do-you have any idea how many such claims inight be in existence’ ? oe 
Mr. SENIor.. How many?. a : 
Mr. REGAN, Yes; Are there any great number of such claims? 
Mr. Sentor. There are thousands. : | 
= My, REGAN. There’ is nothing in the uncles there is. s nothing that the Con- = 


“ee Mr. SENIOR. This, we e think, is is something th that Congress ¢ can 1 do to help in that t : 7 e 
© direction. ap | hey 


Mr. Reeaw: You think this bill will help to dot that? a ie. 
Mr. SENToR. Yes. EP. ed . . 


mae - S a 


ee. a commenting ¢ on 6; 3344 and H. R. 8896 the e Assistant t Secretary of ses 
| -— ieTneiorside si So Ae eo ae on 
Le Section’ ve authorizes. “publication of notice: er any , Leasing: Act £ ‘permit, ieaae . 
a or application . or offer. for such permit. or lease. ‘The mining claimant may file 
“a claim to minerals subject. to the mineral leasing laws’ by reason of his mining — es 
-.-. + location. If he-does not file his claim: within 150 days after the date of first = 8 
“ee: publication. of. the notice, any ‘claim - or right to these minerals by the loeator gos ee 
feces Will be deemed to be relinquished. | Ifa claim is asserted, this Depar tment would — 
ae hold. hearings to determine the right of the. claimant to the minerals. This - 
= provision would delay somewhat. the issuance of mineral leases. and permits, but Se 
.. would furnish the ‘mineral lessee or permittee with some. security of title with - _ 
Ls . respect to outstanding claims to the land he wishes to explore or develop. SENG. 2: 
ae ee publication, provisions are compara able to those applicable to contests of applica- ae ae 
_«. tions for: mineral patents under the mining laws. Gadeee 3° S 
a | ~ These comments are consistent with the plain langrisers of the ree eee 
ae “aad fully. support the conclusion that section 7 applies to all un-.. Hye 
ee patented. mining claims, whether based on a locatable mineral or a * < 
- _ Leasing Act mineral, | Pack, Slit 
-- The appellant has also. sdversal: to the proposition that section 7 ty oe 
a was ‘intended to deal only with unidentifiable mining élaims. Al 
though the possible existence of such mining claims was a major 
~. -reason for the passage of the legislation, there is nothing i inthe act - 
ae which restricts section 7 only:to claims of that type. It is clear‘that 
. section 7 may be used even where the leasing act applicant has found 
“persons: working upon the mining claim or. has discovered the ames ae 
and addresses of the locators (section 7 (a)). - to as 
2, Having determined that the completion of the preliminary stébe to. 
| ees the granting of a patent, even through the issuance of a final certifi-. _ 
gate, doesnot: prevent. the Department or others from attacking the ~~ 
validity of the mining claim and that an oil and gas lessee is not pre- | 
~ . eluded from asserting: his rights for failure to file timely an adverse: 
. claim, we may now consider the interrelation of the me procedures — - 
AG, under which the parties are seeking to proceed. Ae 
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As a mining claimant. alleging a prior valid location the ‘appellant : 


Os. 6 etter dated. May 19,. “1954, ‘from Assietant Secretary Orme Lewis to Hon. A L Miller, on 
He oan 2 OY Chairman, ‘Committee on Interior and Insular Affairs, House of Representatives, printed at 
2 pil 2sok: Hearings: -on-H..R.:8892.and:.8896,.supra.; letter.dated.May.14, 1954, from.Assistant 
ea ‘Secretary Orme Lewis to Hon. Hugh: Butler, ‘Chairman, Contmittee on Interior and Insular: 
ee, Affairs, United States - Senate. (Hearings before ‘the’ ‘Subcommittee ‘on Publie Lands -of. the. 2. eh 
aie at “Committee on Interior and Anuar. Scum United pSietes Senate, 83d Congress, 2d ‘Sess, eos eercae 
on S. 8344, pp. 7-8), | pete , Pa ee or ne 


“i has. the. right to proceed. under the mining laws and regulations to 
‘obtain a patent, despite the fact that an oil aad gas lease has been issued . 
_.. for Jand covered by its claim. Marion F. Jensen et al., Elden Fo. 

Keith et al., 63-1. D. ae (1956). ‘However, the possible existence of oe 
mining claims. on land for. which no application for patent, has been ae. 
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oe ‘filed adbés 1 ote oe the Department from issuing : an. 1 oil and gas - Foe 


sr = ae lease because, aS the Department has held: 


os - * aed The mining claimants had not applied for | a cuatent to their ‘claim’ “ana ae ao . Z 


: a i. the time of the issuance of the lease, the-tract books of the General Land Office. Fes 
-  [now: Bureau. of Land Management] showed the land. to be free from adverse. 


3 claim and to be subject to lease. The issuance of the lease was therefore regular ae : ; : 
and the lease is prima facie: valid. .*.*.* F Ohio. Oi oe: et. al. Ve Ww. F. i 


if Kissinger et al:, 58.1: D: 153, 758) (i944). 


See also: Orem Development Company ie Leo Calder et. al, “A-26004 os : : 


(December 18, , 1958). 
It is well established that: a miseral entry ‘carinot be allowed for land. 


} within an existing entry: so long as the latter. remains. of record: es 


Roos v. Altman et al. (On Petition), 54 I. D. 47, 56-57 (1982). This 


~ rule is based upon the concept that an entry of lad under the public 


land laws. segregates it from the public. domain, appropriates. if to 
_°.. private use, and withdraws it from subsequent. entry or acquisition — ee 
7 until the entry. is officially. canceled. An oil and gas lease.1 isdeemed.to 
ae be such an. entry. Lada T. Pressey, 60.1. D. {ot (1947 Je It-has: ‘been oe 
_-. said that to allow two entries, antagonistic as tothe exclusive. rightito 0. 
.. the possession. of the surface, to exist. for the same land is in contra-~ yee 
Se _ vention of a fundamental ritle of the Department. that two: entries for: 
the same tract must not exist at the same time. Roos v. Aliman. 
(supra, p.49). While an oil and gas lessee. does not have the exclusive ees 

. right to the possession of the surface, a valid mineral locator does; SO 
that the existence.of an oil: and gas lease is inconsistent with the © — 
-. existence of a mineral entry for the s same land. A. Leslie o Parker: et al. os 


eae, (oupra, at 178.(1988)). , oh 
. Where a mineral applicant seeks. a ‘patant for ‘att covered ¥ by. an ae 


oe ~ existing entry which is prima facie valid, the conflicting entry must be. eo 
ee removed before the mineral ‘patent can be. ‘processed. - Walter Go. 


Bryant, 531. D. 379 (1981). When faced. with a.conflict of this nature, — 
o the: Department. has directed the mineral claimant to bring a contest 


' against the existing entry or has ordered.a hearing at which: the min- 


eral claimant. has the burden of showing the. validity of his claim. . oe 


Walter Ge Bryant (supra) ; Clarence H. Steussy, 58 I. D. 474, ry (sae 
AT9. (1943) ; H. Leslie Parker et al. \(supra) ; of. Augusta G. “Stanley, 


_. State of California, A-26959 (November 15, 1954) ; Monolith Portland. : a 
—* Cement Company et al., 61 I. D: 48, 44, 49 (1952). , es 
If this latter principle: were being: considered. on: first impression, it ce 


a, ‘might be seriously doubted whether the locator. of a prior mining. - 
~~. elaim properly should be required to carry this latter’ burden. against oe 


: oo subsequent lease applicant. But the decisions cited above are firmly Soe | 


es 5 eee in - the ee land Drécedents ¢ of this & Depacttinnt in: na 
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a i A, RS Soe 


wate ealae involving ee same > seqquenes sof events appearing | in this appeal, See : a 
: aoe Secretary. stated: . Be eh, eee ee 


- There is no merit in the contention of the: ‘ Appelian that the: failure of the Gees 


verse an application for patent to.a mining elaim. results in the conclusive pre- 


supra, at 173. )y 


ey This practice does: Ros: virtue of ee corer all parle in- 
~~ terested in the land and all the issues which might otherwise have to. . 


ae: “permittee to ‘adverse the patent application during the period of publication. — 
oe thereof, forecloses any ‘assertion of: right. under: the. permit. | The permit. was oh 
ao “granted: before the application. ‘for patent was filed. It was the duty. of. the: i 
oe aay patent applicants: to contest the permit: and first’ show that they had a superior | 
ae “tight under. the mining locations. Appendix to Oil and Gas Regulations, Cir. . | 
2  .ealar 672, (47 L. D. 468,. 470). Under the leng established . ‘policy. of : the: Depart- . ee oe a 
ee » ment: ‘to treat. as: excluded. from entry” or filing lands to “which the claims. of ore eer 
os. others. have been allowed, these appellants by. -their application acquired. Os. ree 
“".".- Jegal status other than that: of a contestant. State of Utah, Pleasant Valley. 
ie oe ~ Coal Company ‘Intervener, Ve ‘Braffet (49 L. D. 212); Work v. Braffet (276 UL S. * 
ae 560). - The mineral application should, therefore, never have been. permitted. 
ae to proceed to. publication, and no. adjudication. in this: proceeding. solely between fee 
-. . the Government and the mineral claimant that the mineral claims. were valid, 
ot. had the: evidence so warranted, would: have been binding upon. the . permittee . 
“oe OF his. privies in ‘interest, to the extent they are not actually par ties to the pro- — 
a ceeding. Furthermore, an oil and gas prospecting permit is not. granted under. 
the general mining laws, and the rule, that a mineral claimant’s failure to ad-°- 


se ‘sumption that: no such claim aad has no application, (A, aie Silas et Oey, a 


be resolved piecemeal. In this case it would relieve Union Oil Com- 


pany from defending its claim ina section 7 proceeding and then, if | 
- successful, facing another possible contest initiated. by’ the Govern-. _ 
-- ment. It adds no burden to Union Oil Company because it cannot 


: proceed with its mineral patent until the outstanding oil and gas lease 


"is disposed: of.. Accordingly before a patent can be issued: to Union 
Oil Company, i it must Pring. a contest against Pees, oil and gas 


lease. : 


tion pursuant to section ¢.- Section ‘6 provides: 


: Any applicant, offeror, permittee, or lessee under the mineral leasing laws: may. - 
-.. file in. the: office of the Secretary of the Interior, or in such: office as the ‘Secretary oe 

¥ may designate, a: request “for. publication of notice. of such’ application, onete ee 

ye “(pera or lease | at . (80 U. s. G,, 1952 ed., Supp. IV, ‘sec. 527.) ees cae Be. 


Section. Tis are of the Multiple Mineral Development Act lich” | 


‘There still remains foe donaiderntion Colvert’s. request for publica- 7 | 


- “was enacted, insofar as is material here, to ‘provide. a mechanism. for - Oe oe 


oo determining the rights of mining claimants under unpatented mining: ee 
oa _¢laims to leasable minerals in the same’ lands. ~The statute requires. ~ 
coe the applicant, lessee, « etc., to take certain steps: culminating i in: ‘publica-.. 


_ tion of a notice of the application, Tease, etc.,-and. mailing a copy of So 


we 


- the x notice to certain ‘persons ° who 9 might be. claimants. under an un-- oe 
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ie petanted ¢ mining claim for the same lands. “There eupon: ithe: ee. St Bee 
ed “claimant, must file a verified statement within a prescribed. time ore 
fo in. effect, have the Leasing Act minerals removed from his claim. If... | 
he files a verified ‘statement, then a hearing i is held to determine. the Pe 
a validity and effectiveness of the mining. claimant’s. asserted. rights in ee ee 
ay Leasing | Act. minerals.” 7 “Leasing Act. minerals” are defined. as all 
-. minerals: which upon the effective | date of the Multiple Mineral Devel- oe 
ss opment Act (August 13, 1954) are provided i in the mineral leasing laws 
tobe disposed. of Foercunder (80 U.S. C., 1952 ed. , Supp. IV, sec. 530). ae 
_.. Both oil shale deposits and oil and gas deposits fall within this Ce Rates 
ees. “tion. (800. 8.C., 1952 ed., sec. 181.)-- . ea 
. The situation. presented by this appeal seems. to. be eal of the | Pea 
‘problem which section. ‘7-was designed to: alleviate. For the reasons’. 
-: earlier stated, Colvert, as'a lessee under the mineral leasing laws, i 
: qualified to initiate proceedings and Union Oil Company as a claimant = 
| under an unpatented. mining claim must: respond. or suffer. the conse- 
~quences. However, the ‘right of Colvert to proceed under section 7... 
must be accommodated. to the right” of Union Oil Company to carry?) eS 
its patent application toa conclusion. -To allow both parties to move, . ~ 
ahead independently ‘with the application each has initiated could’ . 
result in two separate hearings i in which the issues would be essentially ©.» 
.» the same. I believe wb 1s prea e to ‘put the parties: to such. a oe 
-- burden. » a eee 
ee On the: other aie if Col’vert 3 is. ‘not alowe at Lesist, té pr at a pe 
ef e publication of his notice, he -will be prevented from clearing his lease.) | 
> of the claims of other r mining claimants, if such there be, to the Leasing fom ge 
.. Act minerals in the land covered ‘by his lease and be subject to the... 
possibility that Union Oil Company might withdraw its patent appli- fe nL 
“- eation at some futuretime: ee ars 
>) Phere is a procedure which, I belive wall oe duplication and ee 
ve, protect « each party. Union Oil Company’ will be directed to fileacon-. 
test against Colvert’s oil and’ gas lease (an obligation which it mist. O22" 
in any event assume) within 30 days from the receipt, of this. decision ee 
or suffer the rejection of its application for patent.. Colvert will-be. 9 
_ .. allowed to proceed under section 7 and Union Oil Company will be..." ™ 
an required. to file a. verified. statement within the time allowed. Since eee 
~~ Union Oil Company. has already filed a patent. application, the filing — eo 
So ofa verified statement will i impose no material burden on it. However, ee 
_.- no hearing will be held under séction.7 until the patent proceeding‘is =” 
“. disposed of. If the: latter results ina finding favorable to Union OI 
se Company, the oil and gas lease will of necessity be canceled and there =~ 
will - be no need for further proceedings under section 7. -If the result. 
ae is unfavorable to Union On Company; its mining: claim will be. held as 


~~ . 
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‘pull. a void Bnd the issue Colvert seeks to. raise s under section a will : | 


= Ravel been settled.’ 


In the meantime Colvert will i beat able to obtain t the advaniages ~~ 


- of section 7 as to’ other. possible mineral. claimants. - 


Therefore, pursuant to the authority delegated to ‘the Chit e by ee 


: | | ] the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17. 7 a 
BF, RB. 6794), the decision of the Acting Director is affirmed. insofar : 
—asit permits Colvert to proceed to publication. under section 7 and rans Se 


ce ease. is. s remanded for further. -Broveedings consistent herewith. 


TE aE OR eS 


Exam FR Bonner, | 
on ae "Solicitor. 


— éThis in: essence is ae “proecdure provided for by ‘tie Bureau of Land aang . 


Be Manual, which in discussing applications under section 7, provides: 


“Tf the mining claimant files a verified statement as required by: section 188, 12. ; . a i 


the Hearing Hxaminer shall fix a time and place for a hearing to determine: the... 


: , mineral. locator’s right or-interest in the leasable minerals, in accordance with 
Subpart Cc, ‘Part 221. ~The hearing ghall be in the county where the lands lie- ake " 
unless. the mining claimant agrees to have the hearing in a different place. | a s 

“A. If the. mineral. locator. has: filed ‘a. mineral patent application, the. ‘Man- 7 
ager: will suspend: action on the: verified statement until it. is determined whether Be ee 
the e abplicant 4 is: s entitled to a: perene 9. (Vol. VI, part 3, ch. 3.5. 14. ye Sea 
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a = ae HUMBLE’ Om REFINING CO. one a“, —— a 


HUMBLE OIL AND. REFINING COMPANY | 


. patie re | Decided Moy 9, cae 


_ ‘Aste Practice—Bureau. of Land Management-—Rules of. Prac- ea 


, tices. Generally. - a eee ee boi hh a. 
“It is: ‘proper for the Fastern: States Office of the: Bureau of Vana | Managenénit; ee 3 


on its own motion, : to reconsider.-its decisions. prior.-to an. appeal: to: the: en ia ae 


‘Director, even though there are adverse Tights present. 


"Se, Oil and Gas Leases: Applications 


_ Where a lease is. offered to an applicant iubject ws: a restricted drilling provid. a a 


Sion,.. whether the applicant will be able: to operate the. lease ‘in. accordance < 


ues, with. the restriction. is-a matter pertaining: to performance of lease @ obliga: ee fe 


ons: and not to. his qualifications as an applicant for. the. lease. 
a APPEAL FROM THE BUREAU OF LAND MANAGEMENT ie 
Humble Oil-and Refining: Company. has appealed to the Gana: | 


_ ‘of the Interior from a decision of the Acting Director, Bureau of Land _ StF 


- Management, dated Aupust.23, 1957, which affirmed a decision of the’ poe = 


7 Chief, Minerals. Aaadieation: Seetion,. Kastern. States Office, dated 


November 29, 1955, rejecting its noncompetitive oil and gas lease - | oa 


age offer (BLM. 030939), for the reason that the land applied for was, in- i -. 


> cluded in a prior-offer for which a lease had. been issued. a 
-_.'Thefacts of the case, which are undisputed, are that N. C. MoGowen, a mes 
. Jr., filed'an offer (BLM 037975) for a noncompetitive lease on all of 2 0% 


7. gee 82, T. 15 S., R. 10 W., Louisiana Meridian, on August 4, 1954. In. — eon 


his offer the sapplicatit stated that section 32 was reserved. for light- | 


. house purposes by Executive order dated November 22, 1875, and - 
was being administered by the United States Coast. Guard. With his 


| : ~ offer McGowen included a stipulation whereby: he agreed to waive all - we ke ee 
-. surface’ rights to the land applied for and all rights to either direct = - 


or directional drilling thereon. and agreed to limit his development. to -. ‘Ss ae 


the inclusion.of the tract in a unitization.or pooling agreement subj ect oe eee 


in to approval by the United States Geological Survey. : Se 
Inasmuch as the land applied for was being administered by the oe 


7 United: States. Coast Guard, the Eastern ‘States Office: contacted. that. 


“agency on: December 15,1954, and requested its views in: regard to. the oe Fue: 
| ‘application, 3 m light of. the supulation attached tothe lease offer. a 

. ...On-March: 4, 1955, the Coast Guard replied to the. inquiry, stating nae 

. - that it had. no obiection to issuance of the lease subject.to the stipu-. 
lation... The Coast. Guard suggested, in addition, that any language i in © 


the lease giving the lessee the right to drill should be deleted. . 


7 land, 


On ean! i, 1955, “Humble fled: its application to lease the cami ae ee 


On er une 28, 1955, ae oe oe Baatorn States Office, Seid a4 


an opinion: of the. Geological Survey as.to whether or not the land eee 


: pled for by:McGowen and also by Humble ¥ was logically subject: to ie 


(472459581 , sy * : SC aa 65.1. D., No. 6— 
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a és “development under: a “unit or cooperative once and wees such is, 
an agreement was necessary or advisable in the public interest and. = os 


the purpose of properly conserving natural resources. ae 
Ina memorandum dated July 22, 1955, the Director of the Gsological 3 
| Survey replied that the conditions imposed by the Coast Guard would | 


sf nullify the purpose of leasing and that, unless the Coast Guard changed | 


__ its position, MeGowen’ S reppheano should be Pejected.. The peer 
further stated : a? Joy | | 


The ease vecord does not disclose any seen justification for not allowing: 


‘directional drilling except. that it would be opposed to long established ‘Coast A 


Guard: policy; accordingly, itis recommended that the Coast Guard. be requested 
‘to: reexamine the. matter with a ‘possible: view. to modifying its present: stand. - 

' A modification: to ‘permit: directional drilling’ with the understanding that no 
bore hole shall. underlie the land within 500 feet of the surface should. afford 
adequate protection to. any ‘surface user and would enable the Jand to be offered 


a “ for: lease it anid when. aeyeloyment:t in. the: area occurs. and the land Is subjected a 
.. todrainage:.. 7 pe 


“On bboy: 44, 1955, the ‘Bastern Sites Office 9 dejected MeGowen 's 


aa application on the sround that the conditions imposed by the Coast — 


7 ~ Guard’and agreed to by the applicant would nullify the purposes of 
a mineral leasing and that this opinion was expressed by the Geological - 
- Survey in its report dated July 22, 1955. A right of appeal to the — 


; Director was allowed for 30 days from receipt, of notice of the de- 
’ cision. The record -shows that notice of the oo was served. on 
| _MeGowen on August 18,1955... | ; 
~ On September 9, 1955, McGowen filed. a isto in xthe Ranern States 


| Office. entitled: “Request For Reconsideration of the Decision of August ‘ as : 
2 14, 1955.” .In the letter McGowen: referred. to: the statements inthe 
report of the Director: of ‘the Geological Survey which: are quoted | 


_ above’ and stated that the case records failed to disclose’ that the 
~ Bureau had complied with the recommendation “that the Coast Guard 


_ be requested to: reexamine the matter with a possible view to modifying | 


its present stand.” McGowen further stated that he believed that if 
| the Bureau had ‘followed the recommendation of the Survey’ the stg 
tisha deitting: “MoGewen t ‘dhen: requested that, the detision: of Auguat 
11, 1955, be-reconsidered and: held in abeyance, and that the Coast 
Guard be requested. to. report on: the recommendation contained 1 In- the 
| Survey’s report of July 22,1955, 

— On September: 15, 1955, the-Eastern. States Office ree eaneee nee 


Coast Guard: for-a report. on the ‘Survey’ S recommendation, and ‘on 
i des September 26, 1955, received an. answer to the effect that the- Coast 
- Guard was agreeable to allowing directional drilling subject. to the 7 


proviso set forth i inthe Survey’ 's report of J. uly 22, 1955. } 
On October 21, 1955, the acting manager of the Bastera States Office ee 
| pone the decision of cess 11, 1955, and stated: that a Tease > would . 
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issue upon exeetition ‘of a stipulation that development of thé Tossed, en 


: 4 “area be limited to directional drilling from surface locations outside 2 
the leased. area, with the understanding that no portion of the bore a 


_. hole should underlie the leased area within 500 feet of the surface. 9 
so 3.. The stipulation was executed and a u:lease was. issued to ‘McGowen, a 

= sefféctive as of December 1, 1955. oF r geteels, 
| ‘On November 29, 1955, the Eastern: States Office rejéoted. Humble’ Gee | ack 


| application hecaase. the land included. in the application was em- . . E 
braced in an oil and gas lease which was issued on a prior filed. 


application. On Humble’s appeal to the Director, the rejection was: | | 


- ° affirmed, whereupon Humble took this appeal to the Secretary. ° / 
oe. ” Hamble has-advanced several contentions in ‘support of its” ap- | ae ee 
3 peal. However, they skirt around what appears’ to be the basic. 


- Jssue in this case. After McGowen: and Humble filed their respec- oo 


tive offers for the tract in question, the Eastern States Office re- 
jected. McGowen’ S application. subject to his right to appeal within 


: 80. days. Within the 30 days McGowen asked for reconsideration. | | 
of the decision. ‘The Eastern States Office reconsidered, revoked its 
‘prior decision; and accepted McGowen’s offer: subject to his execut- > 


Aa “Ing a ‘stipulation. - After issuance of: McGowen’s lease, the Eastern 7 nae 


| : States Office rejected Humble’s offer and Humble: appealed.” 


These. facts show. that the basic. issue in the case 1s whether, in: — 


‘the absence of an appeal, the manager of a land office has authority 


“to reconsider and modify or revoke a prior decision rendered by him. — | 


. -- Humble does. not say flatly that the manager does not: have such: au- 7 ee 
= -thority, nor does Humble cite any cases indicating lack of such’ au = 


' thority. On the contrary, the Department has held time and again 


_ .that-the Director of the. Bureau of Land Management, and. his predee 
cessor, the Commissioner of the General Land Office, | has authority, - as 
: before an. appeal : és taken to. the Secretary, to. reconsider a previous oe 


“decision, on-his: own ‘motion, and-correct any errors that may have x S 
been made in his former decision. Z. D. Crawford et‘al.; 61 I. D. 407, 


409 (1954), and: cases. cited. therein... The same. authority inheres in 


i _ a manager with respect to his own decisions.” As the Department said : : 
in | United: States v. State ay New Mewico, 48 a; D. 560. (1922) : “This: a aS 


“power, of correction, on one’s own motion, of one’s own errors, before 


| gonsideration of them. by a tribunal of. review has superseded. the’ - 


- 3 jurisdiction, inheres in every ‘tribunal or adj udicating official, and 
| dt aids in arriving at a correct. result of a.controversy * * #99 iC p. 562). 


‘Humble | argues that a manager cannot reconsider his previous de- _ 


ee cision where adverse rights are. involved. Tt cites in support Le De 


eo Crawford et-al., 5 SUPTA.- ‘That case, however, was.concerned with the os 


a authority of the Director to reconsider a decision after an. appeal to- | = a : 
the Secretary had been filed. It held that although the Director _ 2s 


24 — chad. been. given, limited authority. to reconsider oor decisions - = a 
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~-even: after | an. 1 appeal. 7 was filed, sicle seuthority: did dot. euead to- | 

eases. where there were adverse parties. It did: not hold that'in the ~~ 
absence of an appeal the Director lacked. authority. to correct. a.prior ~ 

- decision. where there were adverse parties: in. the ‘case, The decision a 
clearly indicated that: jurisdiction. is lost. only: where an:appeal is . 


~ taken and not until an appeal is taken. The. presence of silverse, : 


7 parties | has nothing: to do with. jurisdiction. | 


-. Humble argues that there was no error in the first, ‘decision of 
the Eastern States Office to be corrected. The answer is, briefly, 1 that. 


there was an error of judgment, in rejecting McGowen’s. application 
without further seeking. the views of the Coast Guard ‘as recom- 


. mended by the. Geological Survey. The error to be corrected need 


not: be a mistake of law. 


It being established that the ‘Bastern. States Office had aor Ge - 
on its” own motion, to. reconsider its first. decision. on McGowen’s 
offer, it is unnecessary to discuss Humble’s contentions that McGowen _ 
had no right to ask for reconsideration of that decision but only a 
right to appeal and that, not having appealed, MeGowen lost what- - 


| over rights he had under his offer. - 


There remains to be. considered. only Humble’s S aueortion that ihe af 
2 Acting Director’s decision did not properly consider the question of — 
the. qualifications of McGowen to hold a lease of the land involved. 
in. light of the stipulation required to be agreed. to by him that — 


development be limited to slant drilling from:surface locations outside _ 


- ‘the leased area. Humble’s. contention is that the ability of McGowen 

‘to comply with this provision of the lease goes to the qualifications a7 
.of the applicant for the lease. Humble states that section. 32, the 

-- Jand embraced: in the lease, is surrounded by privately. owned lands, oe 

all of which are under lease by Humble, thereby implying that 
- ~“McGowen will be unable to slant drill from the adjoining land. = 
‘The appellant. presented, this same. ‘argument, to ne. Dirostany,9 a . 7 
a answered. it as follows: Ce ee cat bias / 
AS qualified offeror is one wlio is otherwise qualifiea to hold leases amdee the - 


7 Mineral Leasing Act, as amended, ‘and who files a proper. application: for land — e 
available for: leasing. McGowen was in this respect a qualified. applicant. and a 


his qualifications under the act were not affected by the: Stipulation required 


| ; “Tt was. therefore proper to reject Humble’ Ss application. bos on 


The: appellant. has not. pointed out. any. error in the Acting Diree- 


7 tor’ S holding. and. the holding is proper under the provisions of. the 


-” “Mineral Leasing. Act and the ‘Department’s | regulations. The ‘fact 
“that Humble leases all of the private lands surrounding the land i ine. 
volved may make it difficult for McGowen to comply with the provi- 
sions. of the lease, but this fact goes to the performance of the leaso 

by Lilt “obligations and is not.a proper basis for denying McGowen the stat- 
ie utory ee right oa to him as s the first mcabee ceed 


_ py the Coast Guard.. He agreed. to this. stipulation and. a lease issued to him. oe 


: 
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| Se ‘thous appears “tate ‘thie’ 5 a pMatit has failed’ to: prove any. tio? . . : 7 | 
. in’the Bureau’s ‘decision which would warrant: the cancellation of Seca ee aie 


lease to: McGowen and i issuance of a lease to it. aa : 
. Therefore, pursuant to the authority Tee to. the. Solicitor 
the Secretary of the Interior (sec..23, Order No. 2509, as ‘revised ; 
1 FF. RB. 67 94)., ‘the decision of the Acting Director, Bureau on Land . 
“ Management, 4 ds ; affirmed. 
i ‘Ronen Be ieee 
Bone Solicitor. 


r APPEAL OF PETROLEUM. OWNERSHIP MAP COMPANY 
| TBCA-110 “y 7 Decided May 9, 1958 


Contracts: ‘Interpretation i . 


an ‘Under the’ terms of a “supply. contract for’ the’ improvement of the public land Be 
~ - records of the United States in the State of Utah for a lump-sum. price which. 


_» involved ‘the processing of ‘estimated quantities of aperture and cross-refer- = 
- @nee cards -and irregular. ‘township plats, but provided that the estimated. 
ae quantities were subject to a 25-percent increase or. decrease, the contractor. es 
is entitled to.additional compensation only to the extent that the estimated = 
a ‘quantitiés, plus 25 per cent, have been exceeded. Such a contr act is not ambig-. ae 

- uous nor lacking in mutuality, nor can it be said to have been prematurely e 2; 


made’ because. the’ Government. may not have been-in a good Doon to e 
estimate the quantities. at the ae ane contract. was. made, : oat teers 


“Contracts Breach 


"An allegation by a ‘contractor who was. ‘awarded a contract. fies the improve- E a 


ment of the public land records. of the United. States in- the State of Utah 
co that? before. its: bid: ‘is: accepted, the Government possessed. sufficient informa- 
*. “tion to. infer. that: the. estimated quantities of work were erroneous. might, - 
-~ form the basis of an action for recision: of the contract or for damage for Ory 
7a breach of contr act, but not for relief by the Board. : ; 


“BOARD. OF CONTRACT APPEALS. 


“This digoses. of’ an appeal of the Petroleum Gwe Map 
| Voneiie Box 404, Casper, Wyoming, from the finding of fact and 
decision of the contracting officer dated April 11, 1957, denying: a 
claim consisting of two items aggregating the total amount of $21,- 
882.08, under Contract. ‘No. 14-11-006-8 with the Bureau of Land 
| “Management. 2. . a 
_* The contract’ was executed on September 28, 1956, on U.S. Standard  ! 
Form 33 for supply contracts (revised: June 1955) which incorpo-— 
rated the General Provisions of U. 8: Standard Form 32 (Nov. 1949 - 
edition). The contract was part of the Bureaw’s record improvement 

program. — ~The Bureau’ had. already let a ‘contract to the York Tabu-: 


oo lating: Service, Tne., for an ‘index of the documents: controlling the : we 


ae Hereinafter designated as “BOMCO” ‘or the contractor. : a 


| - 9 Hereinafter designated as the Bureau. to eee ore ee es ee 
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: ownership and use status of the. public lands er resources: of | te 3 
“. United States. This. control document-index was to be composed. of 
- tabulating cards which were to be punched, verified, pen ee a 
. and arranged by the contractors. ne 
 . The contract with POMCO required it to. ke, use of the sontret 
= documarit-index to prepare new land records for the public domain 
lands of the United States and their resources within the State of 
Utah for the lump-sum price of $181,636. 50. These land records were 
to include a master title plat for each township ; ;one or more use status 
ae plats for each township ; an historical index for each township, which 7 
was to be in the form of a narrative summary | of all actions affecting. oe 
the public lands; and, finally, Copies of the master title plat and the Ae 
ae historical index for an township. — z ‘ae 
In paragraph 1 of the section of. the seciiea wens headed ‘Detail ae 
| Information and Description,” it, was stated: “There are an estimated —_- 
sixty-five thousand (65,000) mounted. aperture and cross-reference 
ecards for the State of Utah * * *2) In paragraph 2 of the Specifica- 
. . tions, it was indicated that the number of irregular townships’‘which 
could not be platted on standard diagram sheets amounted to an esti- _ 
mated 85 percent of the total number of townships, which was in turn. | 
estimated at-2,550.* “However, paragraph 11 of the General Require- _ 
ments and Conditions of the specifications provided: “All estimated. _ 
- quantities. in this contract: are subj ect to a rrr. per. centum _ 
Pie ie (25%) 3 increase or decrease.” i 
_ Notice to proceed with the. work under ties contract was eee a 
-on October 10,1956, and paragraph 1 of the General Requirements 
and Conditions of the: specifications fixed the date for completion of = 
all the work at June 30, 1957. ‘This date was subsequently oxtended = 


to March 15, 1958; ,by Change Orders Nos. 2,3 and 4. - 


: In all. five change orders were “entered: ‘they provided Ser for a 
extra work or extensions of time, or both... The most important of © 
-. these change orders was No.:2,-which was. occasioned by the fact that. _ 
- it-was found that the control document-index comprised 105, 000 caper: - 
ture. and. cross-reference. cards instead of. the 65,000 estimated, plus, 
25: percent and. that the number of izregular, townships -were A 148, 0 


| pended fon additional eon to POMCO i in the. amount. t of _ 
$28,413.33. by reason-of the increased work resulting from the Bureau’s 
“Gee underestimate of the aperture and cross-reference cards. (Item 1). and Pes 
- -in-the amount of. $16, 670.14. by reason of the: increased work resulting = 
_ from the Bureaw’ S: underestimate of the number. of the irregular town-- 
ships. (Item: 2): ‘Under date of March 5,. 1957, POMCO accepted 
e Change Order No. 2, except that it reserved claims i in the amount of —_— 
Pi) For further details concerning. this. contract see. York Tabutating Service, Tne, “2. 65 Be D. = a 


|. 420 (March 7, 1958), a oe 
- > 4$ee introductory: paragraph to the section of the specltteations headed “Detail Informia- “ae . 1 


cs tion and Pesce eon. iy 


iS da Nara 
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| gi 440, 17 under Ttem i ad $2, 391. 86: under: aur Or ‘or in a “total - 


oe : amount, of. $21, 832. 03. "These claims were based on fhe. contractor 5 ae a | 
theory that it, was. entitled to be paid’ for all work Bee the. zie 


am estimates. ees 
~The j issué in this spp is whether the contractor: is to be ‘paid’ for : 


the full amount of the increases over the ‘estimated’ quantities of ae 


_ “aperture and. cross- _reference cards and irregular townships rather ye tie 3 
— merely for the additional quantities above 25 percent. tiie, Oe 
Counsel for the contractor originally requested an opportunity + to ae 


a ve present ‘evidence at a hearing i in support of its case but-he has since - a 


_— withdrawn his request: and indicated’ that he wishes 1 the oo to ‘be | ne . : 
os disposed of on the written record® oes 
. The contractor contends that on September 18, 1956, titel 4 was. 3 five 


days prior ‘to the opening of bids, the York Tabulating Service, Tne.. be ae 


“had billed the Buieau for 64, 604 cards; that this was within 396 cards: aa 


~~ of the estimated 65,000 cards’ in the POMCO contract; that on the day 
of the award, York billed the Bureau for ‘an vadiGonal 16,244 cards, - 

; which brought the number of cards under the contract to 80,818 cards, 
~ or 16,244. more than the original estimate; and that subsequently the | 


“Burean was billed. by. ‘Yor oa for several (ionaana more cards. The a 


- contractor contends, in other words, that before its bid was accepted, " 
the. Government. possessed sufficient information to infer a the 
estimate was erroneous, | | a ~ 

The Government admits that cies was substantial error’ in 1 its ésti- 
mated: figures, but denies that these errors were knowingly made or that 

any’ information i in n its Isat was withheld or concealed from pany a 

: bidder. re : aay 

It is well settled that, it is incumbent 1 upon a ‘Gontractor who niivanpde a 


a claim against, the Government that was denied: by a finding of fact ~ Ste 


or decision by a contracting officer to come forward with the evidence 
- showing error therein, and that the contractor has the burden of: pre-— 


—. ‘genting evidence to show that the: action taken ‘by the’ contracting — 


ve officer was erroneous. Such burden is not met by mere allegations of 
what the contractor asserts to be the facts, because such allegation, 1f 
disputed by the Gover nment, cannot be oe as pas Ghat the , 


hed facts so asserted are trie.®’ re 

> Even: assuming, ia und that the facts are as: ‘Sélitended: by the to 

7 contractor, they: might justify an action for recision of thé:contract, © 

or for damages for breach. of contract. It is well ‘settled, however, ten 
that an administrative agency lacks the authority to grant. such. fe 


oe lief. The judicial decisions cited by the counsel for the. contractor oe 


6 In: the course of arriving. at this position, counsel ’ on “both sides ae ticoived! in oo cs Ss, os 


7 traneous issues. but, since their statements: in: ‘this connection: have become immaterial, nee te oer. 


‘will not be considered by the Board. 


7 * Appeal of Duncan Construction Co., 65 1 D. 135 (2958). “= i ae . a 
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| 7 _ involve actions for breach of contract, for which relief i 1s afforded only : 
by the courts. | | 
The es maintains AS that é oarageenh it of thé. ‘Gencl | 


% . Requirements and Conditions of the specifications is ambiguous, and, .- 


| _ therefore, should be disregarded, and that under the. “peculiar circum- 


stances” surrounding this contract, it should be treated. as of no effect. 
i In these circumstances, the contractor. ‘seems: to include the | oh 
mature” award of the contract. 7 : : 
Reading the contract.as.a whole, the intent tof paragraph ask is clear: 
Instead of. leaving for future interpretation. what would constitute a 
| reasonable variation in the estimated quantities, it fixes specifically | 
the variations which would authorize changes 1 in the contract price. 
_ An ambiguity could be found in the provision perhaps if the contract 
‘provided for the performance of the various. items of work. at. unit 


prices. However, the. present contract required performance. of all | 


the work ata Jump- -sum, price. There was no need, therefore, to ‘pro- 


oe vide. specifically i im paragraph 11 that additional payment. would not. 


- - - bemade unless the estimated. quantities, plus 25 percent, were exceeded. i 


-.. As there is no- ambiguity i in the contractual provision, no recoursemay 
.. bemade to extraneous circumstances or conversations ; in the eran | 


tion thereof... ns 
The Board is ne mole to perceive how: a contract sould be exe ’ 


* to be “prematurely” awarded. The Government may choose £ any time nS = 


= to award a contract. aoe 
. The contractor finally contends that: paragraph it should be. ae ae 


garded because it lacks. mutuality. This contention. is also without : 


merit. As a technical doctrine i in the law of contracts, the require- ae 
ment of mutuality simply i imposes an obligation on each contracting — 
"party: to do, or permit to be done, something i in consideration of the 
“act or promise of the other. "Speaking generally, the contract was. 

_ characterized by mutuality, since the contractor. stood. to gain by | 


| : ‘underruns, é as: well as to Jose by. overruns, in the estimated quantities. ; 


“ Concuuston 


- eee pian to ace authority. delegated to aha aa of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 

_ 2509, as amended; 19 F. R. 9428), the findings. of fact and decision’ of 

the ga officer, dated April. U1, 1957, are affirmed. “a 


: 7  Taxovore H. Haas, ( Chairman. ‘< : 
We | ‘coneur : Mare ee ae ae oe ee eee 

| Waurnaar Seacts, Member, pe faeeen 
a, Auruur 0 0. Aum, Aliernate u ember. Bee a oe an % : 


oe | STATE OF | WISCONSIN, ROBERT E HAYES . 
“RICHARD A. NEBEL. 


we oe a | Decided, Tune 17, 1968 


| Public Sales: Generally—Small Tract Act: Sales 


Where land: has. been classified as ‘suitable for disposition: by. direct sale under : : 


~ the Small Tract Act, the sale has been held, the purchasers declared, cash 


certificates issued, and the purchasers have ‘complied with all. the require- 
ments of the statute ‘and regulation, a “protest against the sale on ‘the ground 


that the land. was: improperly classified will: be entertained. 


Small Tract Act? Sales 


The Secretary of. the Interior retains jurisdtétion to inquire into ‘the validity . 
of the. aispoest’ of a small tract so long as — title remains in ‘the United ee 


OP States 
| ‘Small Tract Act: ‘Sales 


‘The Secretary. of the interior. may vacate the , disposal. ae a ‘small tract and : = 7 


es r efuse ‘to issue ‘patent only after Proper, notice and hearing. 


wae ‘Small Tract Act: ‘Sales See toh a | os 
a. duly. authorized. State s agency may r protest a ‘sale of lands. under the pe Small Pax 


Tract Act ie S | : | 5 
| APPEAL FROM | THE ‘BUREAU or LAND. MANAGEMENT 


See ‘The State of Wisconsin, through its Conservation Devartinent, ae _ 
a appealed to the Secretary of the Interior from a decision dated J uly 
D4, 1957, of the Director of the Bureau of Land Management. which oe 
a denied its protest: against the completion of a public sale conducted. sy He 
_ pursuant to the provisions of. the Small. Tract Oe as amended Se a Be 

U.S. C., 1952 ed. , Supp. IV, sec. 682a e¢ BeGiieee St ae 

». The aid offered for sale consists of two all islands jose 26 ee 

—_ rae north of Sturgeon Bay, Wisconsin, in Green Bay, described as 

ae lots 1 and 2, sec. 30, T. 82 N., R. 28 E., ‘Ath: P. M. , Wisconsin, andcom-... 

“prising 1. 31. and. .68 acres, respectively, i in area. . The islands, having oo 
_ beenomitted from the original survey of the township, were surveyed > 


as public lands and the plat‘of survey was approved April 21, 1953. 


On January 19, 1956, the Supervisor, Eastern States. end office, | 
Bureau of Land Management, issued a notice which stated that the % 
plat of survey of the two islands would be officially filed in the Eastern | 


States land office effective as of 10 a. m. on February 23, 1956, and. 
_ that the islands were classified as. suitable for direct sae at public : 


auction pursuant to the provisions of the Small Tract Act. 


On February 24, 1956, the acting manager, Eastern States land office, es 


issued an announcement which offered the islands and eleven other ~~~ 
tracts for public sale on March 29, 1956, at. the Oneida: County Court-. - 

~. house, Rhinelander, Wisconsin... “At the sale, which was. duly. held, 2 
ara a fF. fs Hayes was the high} bidder for Lot a i and Richard A. Nebel Pe 


AT 2A59—58—— 2 
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“ a? for Lot No. 2 Ina decaion dated April 2 ‘1956, they: were declared a 
... to -be the purchasers of the respective tracts. Theres ter Hayes and 
-.* Nebel each submitted a statement saying that he had not exercised. his é 


4 - ; rights under the Small Tract. Act and that he was a citizen” of. the - : e 


_ United States. On April 95, 1956, a cash certificate was executed for. 


os each. tract and on. oo 30, 1956, ‘the certificates were e approved for | 


patent.” 


. Meanwhile on al 25, 1936, the Pare manager,  Waalarn Stiites -_ ae 


_ land office received a telegram: dated April 24, 1956, from the Conserva- | co 
_ tion Director, Conservation Department, ‘State ‘of Wisconsin, asking oa? 
whether the sale of the islands was final and saying that the Depart- a 
ment was very interested i in. continued public ownership.*, After some 


further correspondence, the acting manager, in a letter dated May 38,. 


1956, in effect, informed the Conservation Director that, it was too. iste rae 

to consider another disposition of the islands. Thereafter, in a letter 
Se addressed to the Director, Bureau. of. Land Management, “aid received 
-..- on May 31, 1956, the State of Wisconsin through its Conservation, 


Department made a. formal protest against the i issuance of patents for’ 
the islands to private persons. . ~The protest was ‘treated. as an appeal. 


On June 5, 1956, the Eastern States land ‘office informed the pur- | 


_. chasers that, in view of the protest, “tt is necessary t to rs action . 


on Tracts:12 and 13. [the islands}. ‘a 


-- In his decision of July 24,.1957, ihe Director hela thats since equitable, ti 
- title had: passed: to: the: ‘piurchasors there ‘was no further. discretion. as. 


to: the: reclassification, of the land and that, aS a, result, the. protest, : 

must be denied. : 
Tn its appeal os the Secretary, ine Cae sDepactinent refers | 

to the persistency with which it has: protested. against. the. sale and 

- states that the islands are used extensively for the nesting: of. gulls,. | 

terns, and other water birds and should be kept as a refuge, a view. 


a: “Which is supported by a.statement from the Bureau of Sport Fisheries ms 
-. and Wildlife of this Department. - It also asserts that structural de- 


velopments on the islands will be detrimental from.a scenic standpoint, | 
to a State park and resort area on the mainland. 7 = 
Tf it is assumed that the State’ Ss. contention. that the islands aah | 


| : to. be retained in public ownership is correct, the 1 issue is whether at. 
this stage of the proceedings the Secretary: has the authority to. ‘set ee 
the- ‘sales aside and, lf he a the B,suthenity, whether he. ought to. re: 


: exercise it. 


ges The Director, een upon « a series cof depar ineatal aoe pe ar ~ 
+ Bee lating to public. sales of isolated or disconnected. tracts or. tracts too 
7 Tough: or mountainous. for: cultivation under section, 2499. of the 7 


: 1'0n- February: 37, 4956: ‘the. ‘State of Wisconsin, : ‘through: the: SGommiccianen ‘of the. 


f Public: Lands, filed; an. application. for the islands:under the provisions of. the Swamp Land eo 


- Act of 1850 (43-U. S. C., 1952 ed., sec. 982 et seq.). In a decision dated March 5,.1956, - 
_ the acting manager ‘rejected the application. - The State dia. not file ‘an ‘appeal: from: this. a eek 
Z decision and the, Case was closed. > a. oe 7 


~~ that: 


me 
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- “Revised Statutes, : as 3s amended (48 U.S. G., 1952 ed:, ‘sec, 1715. 43 OFR, ‘ — em 
Part 250); held that after a cash certificate’ has heen Gesued. the Dew 


partment no longer has discretion. as to the reclassification of the land . 
- offered for sale. However, the. isolated tract sales regulations. state | 


8 os However, until the issuance of a cash certificate, the authorized officer = 

“Tay at any time determine that the lands should not be sold, the applicant. or 
-any bidder has no. contractual. or other rights as against the United States, and 
-no action taken will create any contractual or other epneeon of the United ; 
States. [43 OFR 250:5:] ae Ske “ i 


- "The cases cited by the Director i yolved situations In which: a public | 
. gals had been set aside prior to the issuance of a cash certificate. — 
- Whether a public sale under that. statute may be set. aside after a cash, : 


z : certificate has issued has not. been’ decided, is not. before us” now; - : 
and. need. not be decided. It is enough’ to point out that the sales con- 


| cerned i in this matter arise under a different statute and under regu- : . ; 
- lations which do not contain a » provision: similar to the one ieee woe 


. 7 above (48 CFR; Part 257 ye 


The Small Tract ‘Act, as > amended Gum: de that the ao 
oe ‘Secretary of the Interior, i in his discretion, i isauthorized tosell. * * * a = 
tract of not. exceeding” five acres [of ‘certain categories of. public as eS 

: _ lands] * * * which the- Secretary may. classify as chiefly valuable. et 


for residence, recreation, business, or community site purposes: * st 


The question presented here is whether, after a tract: of public land a 7 a 


- has been classified as. chiefly valuable for one or more of the purposes a oo 
oy oa stated i in the. statute, the Jand has. been offered for sale and the highest. - 2" 


‘bid: accepted, ‘and then:a cash. certificate. has been issued to.the success: oe 
ful bidder, the Secretary can now cancel the sale on a determination 


- ae that the land was improper ly classified for disposition under the Small oa 


Tr act. Act and should be. either: retained an: Federal ownership: or ~ 


classified for disposal t to the State 4 for its value j in a wildlife preserva i 


~~ tion program. 


It is pertinent to note. at hig paint that t the $eidations spscifieally 

‘state the policy of the Secretary of the Interior in the administration 
‘of the Small Tract Act is “*.* *° to safeguard the public interest in 
the lands. To this end small tract sites will be considered in’ the light 
of their effect upon the conservation of. natural resources and upon the 


communities or areas’ involved. 22° [48 CFR 257.2: ; emphasis supplied. dege 


In one form or another i in situations involving many. of the methods - 
under which public lands ‘ are disposed: of, the issue. of the Secretary’s 
authority to set aside. a, proposed. disposition, of public land when: all 

_ steps except the issuance of a patent. have been. completed has often. , 


— . been. litigated, both before the. Department and in the courts. An 
early expression of the general authority of: the —— over: » dis- | 
aes Posen of public. ls lands Supt to 0 the fine: a a patentsi issues. s Stated :. ae 


acd 
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neg oe # S. For ecnnls, if, when a weatent| is about ae issue, , the: Beciciars pena © 
im ‘discover a ‘fatal. ‘defect in the proceedings, or “that by reason: of some newly . 


oe . ascertained fact the. patent, if issued, would have. to be annulled, ‘and ‘that. it 


would be his duty to ask the Attorney-General to institute proceedings for its 


- annulmient, it would hardly .be. seriously contended. that the Secretary might = 


not interfere and. prevent the execution of the patent. . He could not. be obliged 


e. to sit quietly and allow a proceeding to be consummated which it. would be _ be 
: immediately his duty to ask. the Attorney-General _ to take: measures to. - 


ie annul. oe Pueblo of San Francisco, 5 L. D.. 483, 494 (1887 Ns cited | with 


approval in Knight ve Uz 8. Land Association, 142 U. 9: 161, 178 (1891)... 


A few years later the Secretary examined in greater detail the extent se 


of his jurisdiction over an entry which had passed: through all steps. : 
necessary for the issuance of a patent, but for which a ‘patent had 
not issued.. At stake was a preemption entry made by Custer for 


~~ which final proof had been made, acted upon and approved. by. the -~ 


local officers, and:a cash entry certificate entered upon it. About. 4 
months later,‘one Smith attacked the entry as. fraudulent. and void on 
. the ground that it:was made for the use and benefit of one Cavanaugh. 
In defense of the entry it was contended that the final receipt. and 
cash entry certificate. were conclusive evidence of the. validity of the 
entry as far as the Department was concerned. After a lengthy dis- 
cussion of the nature? of the Secretary’s ae and duty i in such . 
: circumstances, Secretary Vilas concluded: 


These adjudications, so strongly supporting the plain reason of the matter, 
leave me in no doubt of the duty of the Department to cancel. any entry which 
has been made contrary to law, or- of lands not subject to such entry, or by a. 
person not qualified to make such entry, Or: where compliance with the legal 
_. prerequisites to such entry did not take place, or where by. false proofs a seeming: 

compliance was fraudulently sida leasron Smith v..Custer e¢ al., 8 L. D. 269, 279 
(1889).* | oe) - 


“2% * %* The law provides for the issuance of patents by the President with all the 
. machinery of a bureau equipped for the preservation of all information concerning 
the circumstances, condition and disposition of the public lands; the local offices. 
are subordinate agencies for the transaction of the business committed to the General 
Land Office; the Commissioner is charged with the performance of. ‘all executive 
duties’ relating to the subject; and the Secretary with supervision of the entire 
. public business. concerning the lands; and the register and receiver can act only 
- agreeably to. the rules prescribed by the Secretary. ‘Under such circumstances, is... 
it to be rationally supposed that the law. intended to leave it to the register and.re- - 
-eeiver to. disregard all the limitations and conditions prescribed by statute, or the. 
rules of the Secretary, without any right to review their. action on the part of the | 
Commissioner, who is charged with all executive duties, or the. Secretary, who is: 
 eharged with- supervision over. all? © Such a theory makes the: subordinate the su- 
-». perior, and inverts: the order. of authority and administration, oe : a 
— “Tt must be conceded | by all, to put a plain case, that<if a pre-emption: aininent 
- should impose by his false affidavit upon the local officers the United: States are 


entitled to some redress.. Is that redress only to be had by an action in the: courts? . ne 


se TE 50, from what. does the necessity arise? The title is still in ‘the government, 
"¢ and no right to it has been. acquired. Or, suppose ‘the local. officers should be satis- 
* fied, so. as to accept. payment and issue a- receipt, upon proofs which, upon their 
_ face, disclose plain non-compliance with law or the regulations; is the President, by - 
- whose patent alone can the title Pass, ‘bound to issue that patent? Such instances, 


and: one readily multiplies: ‘them on ‘reflection, demonstrate the: ‘legislation of. Congress >” - eee 


in the creation .of bureau and. ‘Department to. be absurd, -OF that. this Her ia hea at: 
admissible.” Smith v. Custer et al.; 8 L. D. 269, 275-276: (1889), - 2 a 
a To’ the Same effect : Tr avelers? Insurance 09%, OL, D. 316. (1889). 
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ae The problem w was: again ‘folly considered in relation io publié ae 
-. gelected as forest lien selections under the act of June 4, 1897 (30 Stat. 


: 11, 84-6), which prior to Janae were established to be mineral in = - | 


ohavacter:. . The Secretary stated: 


| When do rights under. the selection. pecne. vented De. in. the aisposition. of: ‘the 

‘publie lands: of the ‘United States, under. the laws: relating thereto, it: is settled: 
law.: (1) ‘That: when a party has complied with all. the terms and conditions neces- 
sary to the securing of title toa particular: tract of land, he acquires a vested in- 
terest therein, ‘is regarded as the equitable. owner thereof, and. thereafter the. 


= government holds the legal title in trust for him; (2) that the right. to: a guano ae | 


‘once vested; is, for most: purposes; equivalent 46 ‘a. patent issued; and when: mm. 
fact issued, the patent relates. back to the time when the right to it became fixed; 


and (3) that the conditions. with respect to the state or character ‘of the land, as - 


they exist: at’ ‘the ‘time when all the necessary requirements. have been ‘complied. - 

. with by a person seeking title, determine the question: whether. the land is: ‘sub-_ 

ject. to sale or other disposal, and N10: ‘change in ‘such. conditions, Subeedieny 
occurring, can impair or in any’ manner affect his rights. . (P. 556. > 

-- That the administration of ‘the act in question: falls within ‘the: jurisdiction of 

. the land department there can be no doubt (Bishop of N esqually Vv. Gibbon, 158 

_ U.S. 155; 167): Selections’ under ‘the act: are ‘therefore subject to examination by. 


~ the officers of the land: department until the issuance of patent. .This. examination 


is had for the purpose of: ascertaining and declaring whether: or not: the. selector, 
by: compliance with-all.the necessary requisites, has entitled: himself to a patent, 
and ‘not for. the’. purpose of determining -whether or. not these officers: will con: 


- gent. to the selection. . If the examination, whether had at the instance. of third 


2 parties, claiming against the selections, or:in ev parte proceedings, discloses that — 
= the selector has fully complied with all the necessary. requisites and has honestly — 
and. ‘correctly disclosed’ the title to ‘the land relinquished and the condition and — 


character of the land selected and ‘that the records of the land department dis: : = 


close no obstacle to the relinquishment or selection, the duty of the land officers is. 

; clear ;. they. must patent. the land to: the selector and. they have no. ‘discretion to 

do otherwise, The rights of the selector, however, attach and take efféct at 

2 the point of time when he has done all that is incumbent upon him to doin the 

. premises and are ‘not postponed: to the time when. that: fact is } ascertained and 
declared by the land officers. (Pp. 560-561. ) 7 oe 3 
The Department. accordingly holds.: 


(1) That. where a person. making: Saleen: under the act of Fu une 4 1897, has. | 


| complied with all the terms and. conditions. necessary . to entitle him to a patent — 
. to the selected land, he: acquires ¢ a vested interest therein and. is to be ee as 


the equitable owner thereof. ° 


(2) That the right to. a patent under the set; ‘once weston: is, for Dat purposes, _ 


the: equivalent of a patent: issued, and. when in fact’ issued, the patent relates” 


back to the time when the right to it became fixed and takes effect as of that date. 
(3) That questions respecting: the class and character of the selected lands are - 
| a be determined by the conditions existing at the time when all. requirements 


are necessary to obtaining title- have been complied with by the selector, and no change - - 


; in. such conditions, subsequently. occurring, can affect his rights. 
These principles are in no ‘sense antagonistic to the established doctrine of the 


| a jurisdiction. and control of the land department over the disposition of the publie 
.. lands. ‘Undoubtedly such jurisdiction and control exist. until patent has ‘been | 


_ issued. Knight v. United States Land Association (142 U. S., 161); ‘Michigan - : 
is Land and Lumber Co. v. Rust: (168 U. S., 589); ‘Brown v. Hitchcock (173 U. 8., 
a 8 neh esti adn Diller GB Uv. 8, » 476). This jurisdiction exteids to determining — 
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: the daeetion: hetier or not. the equitable title has passed ; but it has: never been 2 ae 
held that where such title has once actually vested the land. ‘department. has 


_ the power to destroy it. AS said in Michigan. Land and Lumber Co. v. . Rust, | 


supra: 7 
“Generally speaking, while ‘the legal title 3 remains in the ‘United States, the 


a grant j is in process of administration and the land is subject to the jurisdiction of 
the land department of the government. Itis true a patent is not always neces- — 


gary for. the transfer of the legal title. Sometimes an act of Congress will. pass — # 


the fee, “Strother. v, Lucas, 12: Pet., 410, 454; Grignon’s Lessee Vv Astor, 2 How., 
. 819; Chouteau wv. Eckhart, 2 How., 344, 372; Glasgow. v. Hortiz, 1 Black, 595; 


-Langdeau v. Hanes, 21 Wall., 521; Ryan -v.-Carter, 93 U. S. 78. ‘Sometimes a cer-. fet 


tification of a list of lands to the grantee is declared to be operative to transfer 


‘such title; Rev. Stat. 2449; Frasher v, O’Connor, 115 U. S. 102; but wherever the — 


. granting act. specifically provides for the issue of a patent, then the rule is that : 
s the legal title remains in the: government until the issue of the patent, Bagnell 
— ‘Broderick, 13 Pet. 436, 450; and while so remaining. the grant is in process | of 
: ‘administration, and the jurisdiction of the land. department is not lost... ~ ' 

: OR eT other words, the power of the department to inquire into the extent 
‘and ‘yalidity. of the. rights: claimed against the government does not ‘cease ale 
i legal title has passed. ie | 

Bee also Cornelius v. ' Kessel (128 U. 8, 456) ; ‘Orchard v, Alexander (157 U. 8. : 
: 872) ; and Parsons v. Venzke (164 U. “$., 89). So,. too, with respect to selections 

under the act of 1897. The land. department. has the jurisdiction and power, at 

any. time before a patent is issued, to institute and carry on, after appropriate 
notice, such proceedings as may: be necessary to enable it to determine whether: the 
selected lands were of. the. requisite class and. character, and whether the selec- | 

~ tion was in other respects. regular and in conformity with the requirements of the ae 

act. “But: the: determination, when had, moust relate to the time when, if at all, ‘ 

the: selector has’ done all that is required. of him in order. to. perfect his right 

to a patent. (Kern Oil Company et al. v. Clarke, 80.1. D. 550, BBS, 560, 565 


(1901) 5 on review, 81 L.-D. 288 (1902).). : ie fue 

Again, where an entryman under the. Timber ree Stone. Act (3 
U. S. C., 1952 ed., secs. 311-318; repealed by the act of August 1, 1955, 
69 Stat. 484) had made final proof which had been accepted and paid | 
the appraised value for the entire entry, it was held the entry. could 


be canceled to the extent that some of the smaller legal subdivisions 


- ‘were not of the character subj ect to disposition under the act. Albert 
: R. Phau, Jr, 39 La. D359 (1910). The decision concludes. as ‘follows: 


3 | And: the fact that payment for the entire tract claimed was made and ‘accepted a 


and certificate issued -by. the local : officers does not: preclude. the. Commissioner 


or the head. of. the’ Department,. prior to: patent, from investigating the legality. —_ 


of such: entry and cancelling such certificate; in. whole or in part, so as ‘to-con- — 


. form’ the entry:to. the law; for such is the province. of the Commissioner and 
: Ga the Seer etary with reference to the public land. business. (P..360. he 


“The Supreme Court decisions cited repeatedly 1 in the Department’s = 
decisions referred to above have upheld the authority. claimed by the — 
Department. In Cameron v. United States, 252 Uz 8. 450 (1920), the | 


Court summarized these decisions as follows: 


a “Por. a fuller. statement of the eetenk and limitations of ‘the ‘Department's authoxity, 
“See Charles W. Pelham, 39 LL. .D. 201 (1910). sf Ss . ore 


aoe 
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By” general’ statutory provisions the execution of the ‘laws regulating the oo 


acquisition. of rights in the public. Jands and the: general care of these: lands is. 
confided ' to. the land: department, as a special’ tribunal ; and the ‘Secretary of | 
the. Interior, as. the head of. the department, is charged with: seeing that this | 
any is rightly. exercised to the end that: valid claims may be recognizéd, 
invalid ones eliminated, . and the rights of the public preserved. Rev. Stats., | 
38 441, 453, (2478; United States v. Schurz, 102 U: 8. 878, 395; Lee v. Aad 
116 U, ~§..48, 52; Knight y.. United States Lend Association, 142. U. SS. 161, ae, 
181, Riverside Oil Co. v. Hitehcock, 190 VU. S, 316. 

A mining location which has not gone to patent. is of no “higher quality and: 
no more immune from attack and investigation than are unpatented claims . 


- under the homestead and kindred laws. If valid, it gives to the claimant. cer | 


tain exclusive’ ‘possessory rights, and. so do homestead and ‘desert. claims. . But 


no right arises from an invalid claim of any kind. All must conform to. the law | me : 
“under which. they are initiated ; otherwise they work an unlawful private. aDDEO:, Sag 


- priation in derogation of the rights of the public: . 


Of course, the’ land department: has no. power to strike down. any nian axbi- ee 


trariiy, ‘but So ‘long as the legal title remains in the Government. dit does ‘have | 
- power, after - proper notice and upon..adequate hearing, to. determine whether . 
the claim is valid and, if it be found invalid, to declare: it null and: yoid.. ‘This . 


sig well illustrated in Orchard v. Alexander, 157 U.S. 372, 383,. ‘where in giving 


— effect to a decision of the Seer etary of the Interior canceling a preemption’ Claim. 
~theretofore ‘passed. to cash: entry, but “still unpatented, this ‘court. said: ‘The © 
cyparty who makes proofs, which are accepted by the local land officers, and:pays 


“his. money: for the land, has. acquired. an interest of. which he’ cannot ‘be: arbi- : 


~ -trarily: dispossessed.” “His “interest - is: subject ‘to state taxation: . : Carrot ay, 


Safford,-3 How. 441; ‘Witherspoon v. Duncan, 4 Wall; 210.°-The: ‘governnient ae 


holds the legal title in trust for’ him, and he may not ‘be disposséssed: Of ‘his | 
equitable: rights without. due process of law. Due process in ‘such.. Case, implies — 
notice and a hearing. But, this does not require that the hearing, must be i in. the © 
courts, or forbid an inquiry and determination in the Land Department: oF “And 
“to the same. effect i is Michigan Land & Lumber Co. Y. Rust, 168 U.S. 589: 598, Shere | 
“in giving: effect to-a. decision: of the Secretary canceling a: swamp: land: seléction ‘By - 
the State of Michigan. thexétofore approved, but as yet: unpatented, it was said: 2 fAt 
“iS, .of course, not pretended. that when .an equitable. title has passed. the land. | 
. department. has power to arbitrarily: destroy. that equitable title. It has juris- ~ 
-“aietion, . “however, after” proper notice to the party claiming ‘Stich’ equitable _ 
Title, and upon. a hearing, to determine the question whether or not such title has - 
eee Cornelius v. Kessel, 128 U. 8. 456; Orchard v. Alexander, 157 U. 8. 872, 
888; Parsons v. Venzke, 164 U. S.:89. In’ other: words, the power of: the depart. 
ment to inquire. inté the extent and validity of ‘the: rights. claimed Beso the | 
_ Government does not cease until the legal title has passed. 2 8 


Ina series of cases decided a year later the Court held he ealidity < of 
railroad indemnity land selections and State school-land lieu selections 
were to be determined as of the: conditions. existing at.the. time. when 
. the selections were made and completed, and were not subje ect, to being — 
defeated by events occurring thereafter merely because the Secretary — 
had not yet given his approval.to the selections. Payne.v. Central 
-, Pacific Ry., 255 U.S. 228 (1921) ; Payne v. New M exico, 255. U. Ss. 367 | 
_ (1921) 5 Wyoming v..United States, 255 U.S. 489 (1981). 3 
_ These decisions recognized as established law the principle: that the ~~ 

Secretary could examine an entry, prpiced except for ae issuance i: 
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of a pata toe, defects or mistakes existing as of the date the entry. : 


= man met his: final requirements... Thus, the Court. said: 


: 7 * * * Of course the State’ s right under the sélection was, “precisely the game | 
| “as. if in 1912 it had made a cash entry of the selected land under an applicable 


a “statute, for. the waiver of its right ‘to the ‘tract in the ‘forest reserve was the | 


ie equivalent of a cash consideration. ‘And yet it hardly would be suggested that 
the Commissioner or the Secretary on coming to consider: the cash. entry could 


a ? do- otherwise than’ approve it, if at the time it’ was made the land was open to. 


such an entry and the amount paid was the lawful Be CS ia a ve ‘United | 
7 cg 255 U. 8. 489, 497 (1921). tae ‘ ae 


In. several rulings made. after ‘these: Scoeuns Court ‘decwions he: 


aay “Departtictt pointed out that: they did not affect'the principle that the 


| “Secretary could determine whether an entry was qualified for patent © 
“as of the day the entryman completed his. requirements, even after final 


| certificate. has been issued. Henry Chamberlain, 48 L.D. 441 Ke 1922); 


Charles R. Haupt, 48 L. D. 855, 858. (1921) ; Walker Basin Irrigation 

- Company, John E. Morson, Receiver, 51 L. oe 406. er); sohn W. 
Stanton, 501. D. 242 (1924) .5. its 

| _ The headniote i in the Ss tanton case states: 


-- Where by: statute payment. of the. purchase price i is all that remains to be abne 


7 py” one. in. order to acquire title to.a. traet of nonmineral. public. land,. payment. 


“thereof entitles the purchager to an unrestricted patent, if, prior. thereto,. there 
-had- been no withdrawal, classification, or: report that the land was prospectively 
valuable for mineral, unless the Government assumes, the: burden. of proof and 
. shows, that the land was of known mineral. character at that. time. = « 
‘The cases which have been discussed appear to establish ‘ieee prin- os 
foie: Where one has done all that is required of him under a par- 
ticular statute and has earned. equitable title to a tract of ‘public land, 
nonetheless so long as legal title remains in the United States, the. See. | 
‘retary retains jurisdiction to Inquire. into the validity of: disposing of - 
‘the land to that person, “The Secretary, however, can: ‘vacate the dis- . 


posal and refuse to issue patent only for proper grounds existing’ prior -— 


to or up to the time equitable title was earned. Thus, if only nonmin- | 
eral land:can be disposed. of under a, particular statute and an appli- 


ant is. permitted to earn equitable title: to a tract of land on a 


determination or assumption that the land is nonmineral in. character, 
_. the disposal of the land can be vitiated only ona subsequent } determina- ~ 
tion that the original finding of nonmineral character was in error 
and that facts in existence at the time equitable title: passed required a 


. ; determination that the land was mineral in character. 


_. + In the’ cases where a disposal can validly be set aside, despite the’ 
passage of equitable title, due process permits such action to be taken 
2 only after proper notice and. hearing. +. Pee ee 


: ‘sor ‘ater statements see: United States Vv. United States Rorav Co., 58 I. D. 426, 430 
(1943) ; Totan-Dowse Oontroversy, se I. D. 20, 24 ee United States v. AL Sarena ce 


_Ine., 61 I. D, 280, Bee (1954). 


Bie es STATE OF WISCONSIN Br Ali; ee ie 


., = | _ Sune 17, +1958" 3 . S - eee 
 Becciliently, ‘6 set aside: hs sale i in the case on n appeal, it is 5 riecessary i 


< ‘to find that the islands were not chiefly: valuable for recreational pur- a 


poses on the day that the purchasers finished their compliance with the oo 


= requirements ¢ of the Small Tract Act and regulations. These findings. 2 


“@ can be made only. after proper notice and hearing.* : oo 
~ The question. next presented. is whether a sufficient. basis: appears a es 
for initiating proceedings to set aside the sales concerned i in this pro- 
ates ceeding. As mentioned earlier, the State Conservation. Department pee 

- assérts that’ the islands should be kept asa refuge for birds: In this 


ie o the Bureau of Sport Fisheries and Wildlife, Fish and Wildlife Serv- ‘a : es 
ice, of this Department, has concurred. In a memorandum dated 
-. March 14, 1957, to the Director of the Bureau of Land Management, ~ 


. - the Acting I Director og "the Bureau of sb ae Fisheries and aa | = Ba 5 


stated: Se ee ee 


“The U. S. Fish ‘and “Wildlife § Service has. made a major effort in the. jecation” ae me 


of isolated tracts of vacant ‘public domain ‘that are of importance. to the per- = 


- petuation of. wildlife for future generations. Most of these small. isolated tracts. ; - : ? 
_ ; are. not of national significance, but their importance from a wildlife standpoint gee he re 
'. -is:so great that. the State conservation. departments have requested these lands = 


te be. dedicated. for. public purposes. While the: Bureau: of Land: Management . : 


offices have been consulted: on many. occasions ‘in order: to: ascertain’; the location”. - : 


of these tracts, it: is most difficult to keep currently advised of the availability of 
‘such ‘: areas, and we are most: sympathetic with ‘the view expresséd’ ‘by the ‘State — 


of Wisconsin that these islands are important to ‘the oes as: Phreeding. comme : . 


: for aquatic’ ‘birds and waterfowl. | 
~The records of the Service indicate that both of the islands in: ‘question are : 
. very. important areas for colonial nesting birds - inéluding ‘gulls, terns, and 


- cormorants, as well as other species. We are of the opinion. that the tracts will .. 7 
Be. serve the highest. public purpose. if they are’ ‘dedicated to wildlife. protection. a 


More recently, i ina memorandum: to.the Solicitor, dated: September i : 


17, 1957, the Director of the’ bureau called attention to ‘the: ee ae 
ae randum of March 14, 1987, and stated : Pa : 


it it ig possible to set ‘aside the private sales and to ‘tiansfet the islands t ane the 


; a. ‘State, the preservation of these breeding grounds for: aquatic birds and waterfowl — ea 
a would be a material contribution to wildlife conservation. - ey Fr 


“Accordingly, the Bureau of Land ‘Managemént 3 1s irstenated® to in- oo 


: ‘hae the State Conservation Department that a hearing will be ‘held : 1 : 
on its protest. against: the sale of ‘the islands to Russell and. ‘Hayes. - 


a. Although the Conservation Department is not a qualified contestant, — oS 
-- as defined in the regulations (43 CFR, 1954 Rev., 221.51 (Supp.)), 


| the Department may direct that appropriate action be taken on its ob-. 


i : jections to the completion of the sale. (id. 991. 52). In these circum- = : : 
iS Stances, it's seems. cee that the State Conservation Department be = 


-8 Ag to the stereantty of a. hearing, see United States v. at Sarena Mines, Ines 61 I. D. 280, ee. ee 


agg. (1954) ; United Stotes v. Keith V. O'Leary, 63 I. D. 841 (1956) ; Cameron v. United — 


- Sion, 2 252 1 Uz ‘Se 460, 460-461, and cases cited ; Halley v. itl 178. vu 8. 476, 488-489. | aes 


2900). . oe aa, (ae ee ee 
aaa50—5s— 3 a Oe ee 
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nie ceedings consistent herewith, ee 


- ™ directed, to proceed 3 in this matter. aS though, it were initiating, a Geer ae 
. » . test and’ to follow all the pertinent. provisions of the regulations — 
a "relating to contest as set out in-43 CFR 251.58 et seg. “The matter — 
will thereafter be. subject. to the rules ‘relating to contests. If the | 
. State Conservation Department, or some other duly authorized State — 
agency, does. not file a complaint: within 20 days from the receipt. i: re 


this: decision, its protest will be dismissed and the sales completed. a 
he decision of the Director of. the Bureau of Land Management | 
| accordingly Is set. aside and’ the” ‘case is remanded. for further ‘(pro- a 


= ; “Roce Enwar, aa a 
. eee S eres: i 


G APPEAL OF ‘YOUNG AND SMITH CONSTRUCTION COMPANY: 
TBCA-151 Decided June 18, 1958 oe ee 
cos Contracts: Subcontractors and - Suppliers—Rales of Practice: Appeals: 


Standing to Appeal - 


a The action of: a prime contractor i in 1 filing: a ‘plain with the contracting officer 
on. pehiilt. of a subcontractor. does. not in ‘itself suffice to ‘ground an appeal 
to the Board of Contract: Appeals. that. is. subsequently. ‘taken | by. the. sub- 
BOP contractor. alone. A provision in a. ‘subcontract making the subcontractor 
2 subject to all the terms of the prime contract: is. insufficient to create privity 
' of contract between the Government and the. subcontractor, even though. the 
prime. contract provides. also that. all subcontracts. shall be. Subject to. the 
approval of the con acine officer, : : gery aap dP us oe J 


“BOARD OF. CONTRACT. APPEALS 


| This, indiana ‘ an appeal by. Young and Smith Concteadian oe | 
pany, a a subcontractor for United Concrete Pipe Corporation; from 
the findings of fact and decision of the contracting officer, dated. Janu- 


a ary 2, 1958, denying . three claims. for additional compensation. sub- - 


. “mitted by. ihe prime contractor on behalf of the subcontractns under q 


: Contract No. 14-06-D-971, dated June 28, 1954. 


ioe The contract, which was on U.S. ‘Standard Fo orm 1 No. 93 (Cored | ; 
‘March 1953). and embodied the General Provisions of U. Ss. Standard 


- Form 23A (March 1953), provided. for construction and. completion. i ee 


| oa the bifurcation. structure and. the earthwork at the west portal of the a 
gateway tunnel,. and the earthwork pipelines, and structures, from 


> Station 8+36. ee) to Station 935+05, Davis Aqueduct, under Sched- si 
ules, Nos. 1, 2, -and*3. of GS oecikcutions No. Deali, d., “Weber: Basin Sine 2 


Proje ect, ‘Utah, Bureau of Reclamation. 


The United Concrete Pipe Corporation as a prime contractor sub- * 7 


7 “déntracted: to the Young and Smith Construction Company various. 


~.jtems of work under Schedules Nos. 1, 2, ‘and 3; which. appear, to have S 


mar consisted principally of the excavation, backfill, and riprap work,» : 


| ie 2s | _ YOUNG & SMITH CONSTR. CO. | ae ae ae Pee 


June 18, 1958. 


a ‘ “The ae shows ae the United Concrete Pipe Gorpotaticn: i * ‘ a 
a prime ‘contractor, upon the completion of all the work under schedule ie 
J, executed a release on contract dated February 19, 1957, in which no hi atta 


Rie a alas at: all were reserved. against the Goverment “However, upon te Ge 


: completion of the work under schedules 2 and 3, the prime contractor, _ 
In-executing its release on contract, dated September 5, 1957, reserved a 


_ claim described as “presented by the Contractor for. and. on behalf of 


one of its subcontractors, Young & Smith Construction Company, in 


_ the sum- of 700,000—Exhibit ‘B’ attached. to the previous. submis- ; nee 
gions” In transmitting this release to the Government with. its letter age 
(Of July 22, 1957, the prime. contractor stated : as EP sie arate 


We have no particular knowledge. of the Gain, of - $700, 000 00, fhieh we: ae a 


presenting for and on behalf and at. the request, of one of our ‘subcontractors, -_ 
"eos & Smith Construction Co.. 7 | . 


Ih the so-called “Bxhibit. B, es ggltioh 7 was in. he bia | a ieee 46 : 


the contracting officer, the subedntractor spoke of four major areas to 


be considered as the basis for: the relief —— but er stated. ipa te 
-3items of claim, as follows: 


1: Request for payment of excavation outside of the » specified 1 lines 
. contained i in the plans. : : | 
2. Request.for. paieae for hauling b backfill excessive » distances. a 7 ° | 
| 3.. Request: for adjustment. based. on. factual misrepresentations of - 
: conditions i in the plans showing the drill hole findings, 


In his findings of fact. and. decision of. J anuary 9, 1958, ‘the: con- 


3 tracting officer took the. position that. he could not consider, any of . | 


the claims, in so far as they related to work under Schedule 1, 1n view 
of the execution by the. prime contractor of the release:on ‘contbact 
for the work covered. by this schedule without exceptions.. Although 
the contracting: officer’ also. made comments. on the merits of Claim : 


Items 1 and 2, he. expressly invoked the provision of Paragraph - 11 of 


_ the enecneae ce: which required the contractor. to. make timely. pro- _ 


test against work which it.considered.to: be beyond the requirements. 
i ak the contract, and. rejected the claims. on.this ground. The con- 
a tracting officer also rejected Claim Item-3 on. the. ground: that in so. far | 
as. the claim was based on misrepresentation, it was a. claim. for un 


—_ liquidated damages, ‘and that. in so far as it might be based. on the 1 


“changed conditions” clause of the General Provisions of the contract 


- i it -was barred. by the. failure of the contractor to comply with the — - | - . 
| notice requirement. contained therein. Nevertheless, the ee ee 


oe ‘officer extensively reviewed the merits of the claim. i 
-. The subcontractor’s Notice of Appeal dated February 21, 1958, ig) oe 
: headed “Appeal: of “Young & Smith Construction Company——Sub- Seis 


es contractor,” and is. signed by Richard T. Cardall, who describes him- i. 


self as. “Attorney, for’ Petitioners.” In. addition to disputing some. of 7 - 
- the contracting officer’ 8 comments on ‘the merits of the claims, and an 
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; assertion be him that he could not base a jecgen on considerations - : 
os of “equity and. good conscience,” the said attorney also states : ane 


oe This subcontractor claimant. submits that since they had no advance ‘notice a7 
- from the Bureau or the prime contractor that schedule number 1was being re- a 


_ leased that such a release by the prime contractor should not constitute abar 
' to recovery on the claim for work covered ‘by schedule numbered 1 “if otherwise ies 
allowable.” *  [Italics: supplied.] 4. os BS | 
By riemorandum dated March 28, 1958, ihe = Goresnmmant submitted : 
a ‘Statement of its position, requesting that the appellants claims be 
- dismissed. ‘on the ‘various procedural or jurisdictional grounds ad-. 
- vanced in the findings arid ‘decision of the contracting officer, and, in 
~ addition, on the ground that the subcontractor lacked: standing to file 
_ the appeal.” The: oo Seared ae failed us reply to i statement. tof ithe. 
Government's ‘position. - a 
On the basis of the nusord; the boat must find that the prime con — 
tractor executed an unconditional release of all claims involving work 
under Schedule 1, and holds that the claims of the appellant in so far 
as they relate to ‘work covered by the said. schedule are barred by the 
release. It is immaterial, so far as the Board is ‘concerned, that the 
prime contractor gave no. notice to the appellant that. anes under 
Schedule 1 were being released, since it is well settled: that:there is no 
privity of contract between the Government and a-subcontractor per- 
forming work for the prime contractor under: ‘the provisions of the 
~U. 8. standard form of. ‘Government construction contract.’ It is — 
true that in the present case the subcontract: contained: a provision 
making the subcontractor subject to all the terms of the prime contract 
but the Court of Claims has held that such a provision is insufficient 
to create privity of contract between the Government and the subcon- 
"tractor, even though it is accompanied by the further provision in the 
. prime ecntraet that all oa shall be subj ect to 0 this ap peor? of 
_ the contracting officer. - aes | 
As the contracting officer has Soha ‘the contractor’s .tailaxe to file 7 
a a tmely protest with respect to Claim Items 1 and 2, the Board must 
also hold that these items of claim are barred by reason thereof. 
_ As the contracting officer, judging from the comments in his. find. 
- ings, appears to have rather extensive knowledge of the circumstances 
which might furnish the basis for a.claim of ‘ ‘changed conditions” 


under clause 4 of the General Provisions of the contract, the Board | eo 


does not deem it desirable to determine whether such a ren should 
be deemed barred by the prime contractor’s failure to comply with the. 
| notice requirement of this provision. Ne 


_-L Merritt v. United Statés, 267 U. 8. 388 (1925) ; “United States y, Blair, 321 U.S. 780, 


787 (1944)-: Continental IWinoie National Bank et al. v.. United States, 112 Ct. Cl. 563, 2° 
_ 565 (1949) ; Brister & Koester Lumber Corp. v. United States, 116 Ct..Cl. 824, 848. Crear a rn 


— John Matthew Kilgore et al. v. United States, 121 Ct. Cl. 340, 373 (1952). = 
. 8 Continental. Ittinoig N ational Bank et al. v. United States, supra, at p.. _ 566, “No pro- = 
- wision for approval of subcontracts was ‘included, PROTON, in’ the contract: documents in 


une bee case, 


- os are ae “YOUNG. & ‘SMITE CONSTR. co: ae ee oe SG 


June 18, 1958 


a “The Dead olds, ae, that such. “By elgiin, as. swells as ahs thier : - = ‘ 
. acceded: by the subcontractor, 1 may not be considered by. the Board ce 
because the subcontractor, in view of the lack of privity of contract = 


between the Government. and it, lacks standing to present an appeal 
~ tothe Board. — 

It is true, of: course, that a prime eouteactor may file, with the 
contracting officer, a claim on behalf of its subcontractor, and appeal = 


from an. adverse determination by the contracting officer. The prime . | 


contractor. presented the. claims ; in the present case to the contracting » 
officer on behalf of its subcontractor, although without attempting to, 
assign specific amounts to any of the items of claim, but the prime 
~ contractor has wholly failed to give even an indication that it wishes 


_ to join in the appeal from-the adverse decision of the contracting ofes | 
 ficer. The question. presented is, therefore, whether the action: Of 2 = 


the prime contractor in filing the claims on behalf of the pubeguiecer 7 a. 


. sufficed also to ground the appeal. © 


The Board must’ answer this acre in the neste. since danse . eae 
—6<6 of the General Provisions of the. contract—the “disputes”. clause— ce Be, 
clearly” envisages" two: ‘separate steps in . the handling of a. ie a a 


“which is not disposed of by agreement.” 2 


The first step is initiated by the contractor requesting the contract- ee. 


ey, : ing officer to make written findings of fact. It is probable that the — 
maj jority of disputes end at this level with this action of the contract- ee 
Pe ing officer. The contractor may, however, take a second’ step. AG. et 2 


- may take a written appeal - from the findings: of fact and decision of oo os"; 


ia ‘the contracting officer within 30. days of the receipt of a copy of the oe 
_ findings. As the taking and prosecution of an appeal involves.usu- 
. ally an: additional and greater expenditure of time-and. money, itean 2.22 


a hardly be. regarded as automatic. As the two steps require separate ee ‘ a 


oe actions on the part of the. contractor, the first action does not neces- oa. 


_sarily~pr esuppose that the other will follow. Thus, since no timely a? 
action was taken by the prime. contractor in taking the.appeal on. 


behalf of the subcontractor, latter’ S: pppeal to the Board. must se 
fail. S, =) 

‘There may ie oiteuristances in a case which Soul indicate io he. 
sure, that the prime contractor has in effect ratified the action of the 


- subcontractor in taking the appeal. Such circumstances are wholly . : 7 
absent, however, in the present case. On. the contrary, the fact that: .. 


- the prime contractor released ‘the.claims. under Schedule 1 indicates 
rather that the prime contractor has consulted its own interests and. - 


has not been acting entirely in harmony. with the subcontractor. . 


_ Moreover, neither the contractor nor the subcontractor has done any-.- 


thing to supply evidence ofan act of ratification since the filing, of ae 


re ad statement of the Government’s position. “Whether : a oe con- on ee 


| * Forest Boa é Lumber Oo,, Tao, ASBCA No. 2916 (1988). 
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Se ‘tractor conld ratity a subcontractor S. action in oe an. appeal after oe 


- the: expiration of the 30-day period allowed. by the “disputes” clause: - 
eee for the taking of an peta is a question which need not: be decided i 


St the - present cs case. - 
fot, Concuusion 


tee punstsne: to: the authority’ ie +0: as Board: of 


= Contract’ “Appeals by the Secretary of the Interior (sec. 24, ep 


or meee 2509, as amended ; 19 F. R. we the appeal i is dismissed. | 
oe, a. _ Trmonorn a “Haas, Chairman, : : 
We concur: * ; ae —_ a 

| Wanatane Seacrs, Member. | . oe a | 


| “Heesnrr a Stavaremen, th M ember. Paging | ¢ 


_ APPEAL oF urmury consrRuctioN COMPANY 


es TBCA-149 and TBCA-161_ 


| Decided June 19, 1968. 


aa Contracts: Delays of  Contractor—Contracts: ‘Notioes—Contracts: : Contract: 
_ Ing, Officer. 22 ge m3 ote ee 


“When a contractor ee was. 5 Seeking a an. extension of ine for the ‘pertornance ae 


of: a: contract, claimed that the cause. ‘of delay in completion was attributable Me - 


— to the conduct of an inspector who'had died before the completion of the 


~~ -eontract’ and that he had been, dissuaded’ from’ notifying the contracting — : 


ae ‘officer of. the cause of the delay by: the. assurance of the inspector that. he. 


oo would. be. granted. an extension ‘of time, the. Board will not’. disturb. the 


.» decision of. the contracting. ‘officer that. an extension of. time should ‘be : 


- _ denied because. of the failure of the. contractor to give- ‘written notice of % aN 
the cause. of the delay in the absencé of proof that the merits of the. claim oe 


oe \ gould: still be ascertained and that the inspector gave the assurance > clatimed: 
“BOARD OF CONTRACT APPEALS | . 


— Utility, Constrictiott Company of Ontario, ees fins ‘appealed _ 
| from findings of. fact. and’. decisions, dated December 93, 1957, cand 


- March: 18, 1958, of the: contracting: officer which denied in part its - “St 


ee: requests: for extension of time for the:completion of Contract No. 

a 14-06-D-1804, dated - May 2, 1956, with the Bureau of Reclamation. = 

"The contract, which was made on-U, 8. Standard Form 23 (revised 
‘March 1953), and incorporated the General Provisions of U.S. 


ae “Standard Form 23A (March 1958), ptovided: for the rehabilitation. = 


“ae of the Ontario-Nyssa, Pumping Plant of the Owyhee’ Project’ of:the — 


3 Bureau of Reclamation at the estimated. contract price of $1575845. 50: 


“Notice to. proceed with the work under the contract was received : 


38 . 2 by: the ee on a Mag. i, 1956... _ As under Barsgraph 4 oy of tie” a 
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dune 19,1958 


he ponies tone ine wore was ‘to be. completed within 385. calendar days et te 

.° from the date of the. receipt. of such notice,: April 14,1957, was estab- 

_. lished ‘as the completion date. The work was delayed by a nation- wide © 28 
steel strike, which prevented. delivery of reinforcing steel, and: ‘by. oe, 


eo findings of fact dated April 26, 1957, the time for. completion of the. 
contract work was extended 50 calendar days to. and. including June 


8, 1957... The work: was: further, delayed. by reason of discrepancies — 
in the fabrication of: Government- furnished motor-control equipment, - 
and by findings of fact dated December 23, 1957, the time for comple- 


tion of the contract work was further. eee by 58. calendar’ days os 


to and including July 31, 1957. “All work under the contract: was — 
not substantially. completed until October 23, 1957. ‘There was thus: 
a delay of 8f calendar “days; in : the ° completion of the work under a 


a contract. ao nee 
| ier dats of. 5 anuary: 10, 1958, tha’ spnalinat filed | a notice: of ees 
ee. appeal ‘from the. contracting officer’ ‘Ss findings of fact of. December 93, 


_ | : 495%." This appeal. appeared to have no relation, however, tothe — < - : 
cause: of delay: covered by the findings. Tt alleged rather that’ the 


delay in the completion of. the. work’ had been caused: by: the. over=! aa : 
~~ gealous conduct of the Government: inspector in-the discharge of: his. 


: : | : inspection. duties that led him to insist, on personally overseeing all the — as : i 
work, although it proceeded. at amore rapid rate than his capacity to. 
oversee it, and to require even: that. work which had eee nDISERE oe 


: performed be rédone under his supervision. » 


The contracting officer decided to treat: this. nate Gatise Sot délay-: | 2 . 


as the basis of.a new claim for an extension of time, and under date.of: . a 
ae March 18,1958, issued another finding of fact and: decision in which:. ee 
pia he: denied the same on. the ground that. the appellant: had- not. given: Se te 


~~ notice of the alleged cause of: delay as ‘required by. clause 5: ofthe: eo 


General Provisions of. the contract. 1 The contracting officer pointed: 
~ out that the inspector to whom the alleged cause of delay was attributed. ~ 
. by the appellant had: died during Pe 1987: before the work : 
under the contract’ lad been. completed. a = 
- Under date of March 14, 1958, which was one ane after: the: issuance: : 
of. the: contracting officer’s: fidings, of fact and decision,. ‘Department. 


Counsel filed‘ a. statement: of the Government’s position with: respect 


7 to the appeal of J anuary 10, 1958, in which he moved: that. this. appeal: 
be dismissed in view of the on taken by. the. contracting officer: . 
. In issuing the findings of fact’ and decision the previous day. oo 


~ Under. date. of March 21, 1958, the appellant filed. a notice. of appeal chee 3 


a! This clause provided: that the contractor should not he dhaged with Nquidated or: actual: Pi caleian o8 

| damages “because of any: delays’ in the completion of the work due to unforeseeable Causes’ 
beyond the. control and without. the. fault: or negligence of the contractor, tee “provided. that... _ 

- the contractor gave notice’ of the cause of the delay within ten days. from the beginning: =. 


~ of any such.delay. It was also provided that the contracting officer could extend the time. ee ees 


for Siving notice, fomeren 3 at any. time prior to. the date of. the final settlement of t the Bae 
oa contract. ened ee ; . | . aan * 
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ee fro the findings. of. fact and soasicn of March 13, 1958, in which he : : 
 _. reiterated the allegations. contained i in his | previous notice of. appeal 


and explained his failure to give notice of the ‘alleged ¢ cause @ of delay, 


os as, follows: 


. "That: the eontractor infor med the > Inspector that it would be: necessary: “for him 4 | 
to notify the Contracting Officer that the conduct of the Inspector was causing | 


> a delay and that the Contractor’ could. proceed with far more rapidity, but: that 
— .: the: Inspector informed’ the Contractor ‘that it would not ‘be necessary to give #3 


"such. notification in writing and represented to the Contractor that he would be’ © 


granted extensions of.time corresponding with the delays caused by the: inability 


— + the. Inspector to examine the work properly. 


‘Under date of May 9, 1958, ‘Department. Couia filed. a ee 


: of the Government’s position. with respect to:the second appeal which is. _ 
- that the appellant is attempting.to blame the delay in completing the — 
~. contract on a Government inspector. who has died, and thatthe appeal. . 


should, therefore, be dismissed, without a. consideration of the merits, . 


_ beonuss of the failure of the ‘appellant to give the notice required by . | 


7 - Clause 5 of the General. Provisions of ‘the. contract. The Govern. | 


ment ‘argues that the truth of. the appellant’s charges cannot now, _ | 


_ readily. be ascertained Because of the death - a the: Govertiment. ‘ae 


inspector. 
_ Conceivably, dessite ihe es of: ae Cen ‘prior of ‘the 
-appellant’s allegations might be available, either in the form of sworn 


- testimony of the officers‘or. employees of the appellant or in the form . 


._. of cireumstantial evidence derived from the nature or progress of the 
work itself. Ifthe Board were satisfied that the merits of the appel- —_ 


~ Jant’s claim could still be. determined, and that, moreover, the in- _ 


oe spector’s . assurances or representations - were © responsible for the i = 
2 aid appellant’s failure to notify the contracting officer 3 in- writing of the . = 


cause of the delay, there would not be an insuperable obstacle: to a. 
consideration of the merits of the appellant’s: claim, s since in a 2 proper 


| case the failure to give notice could have been waived. nee 
eS, However, the. appellant: has not filed. a reply to es seatoment of the a 
ey Government's position, although the time for doing :so has expired, - 


-nor has it requested. a hearing at. which. It: might substantiate its con-— 


| ; . tentions by proper proof. - Moreover, -it is inherently improbable that _ 
o* : the: personnel of the appellant:should have relied on the ‘inspector to 
a report | his. own shortcomings, it not misconduct, to the ‘contracting. te 


officer. | 
ar: Concuveton:. 


Aare een oe ey & ‘the authority delegated to the Doar. of 


as Contract Appeals by the Secretary of the Interior (sec. 24, Order ~ e 


~~ No, 2509; as amended; 19 F. R. 9428), the first ‘appeal is dismissed, —_ on 
‘and the findings of fact and decision of the contracting: officer 3 in. the : 


> second appeels are. affirmed. 
+ Re | ba | Woraw Seace, Member; 


ae: oNeeiag i he. “Sa Dts eee Ege BBE ee a, 


| ‘. Tune 23, 8, 1958 ae 
a concur : | ea: ; 


Herenrr a. Suavoxren, J u —— 


: se ‘Ffeopoait H. Haas, Chairman of the Board, did not ; participate in : < = 


| 7 Put disposition. 9 of this ea 


D. MILLER 


oe, A A-27501-A _ “Decided June 28, 1958 


~ - oil and Gas ore “Termination—-Oil and Gas Leases: =: Relingushments— a 


Oil and Gas Leases: Rentals — 


“The act. of a uly 29, “1954, which provides ne the automatic ‘termination. of toe 
s. 3eases upon failure of. the lessee to pay the annual rental when it is due, does. - 
a not permit a lessee, by submitting a ‘partial payment: of the annual rental Pee ees 
+) for: designated. acreage: in. his: lease, in effect. to. relinquish a: portion of his Ee wee 
ae : lease and to. have’ the portion of the lease aes ae the ie tied payment feos 
coe co continue i in effect. a toy | 


APPEAL FROM THE BUREAU. OF LAND MANAGEMENT 


a Pe Miller has” appealed to the Secretary of the Interior: from a8 
- decision of the Acting Director, Bureau of Land Management, dated: °..0". 
ae August: 91, 1957, which. affirmed the decision of the manager of:the  - ) 
| “Denver, Colorado; land office,. dated J: anuary 21, 1957, holding thathis 
ne noncompetitive oil and gas lease Colorado 05625 had ‘terminated asof 0 © 


Ds anuary 2, 1957, by operation of law under ne act of g ely 29, 1954 . oe 


(80. U.S. C,, 1952 ed., Supp. V, see. 188). ee 
Oil and gas lease Colavads: 05625 was ‘siined: to Noel ‘Teusdhier’ On i) 2 


— ? J anuary 1, 1953. The lease embraced a total of approximately 860. i T a - 
acres. “On July 1, 1956, an assignment of the lease in its entirety to 


_ the appellant iocame effective.’ Consent to have the lease governed by: es 
_.. the automatic termination prods of the act, of J aly. 29, 1964, wae osu. 
_ filed by the appellant. - | ea 
. On December 31, 1956, ‘the appellant mbites a check 3 in thes sum. 


. ae $70:as the. rental payment of the fifth year’s advance rental which =o: 


became due on Ja anuary 9, 1957. On the. face of the check was a ~ 


os _ notation that it was in payment for “Land in 6 N., R. 81 West only. ce 2 
See. 22: EWN Wi, WI,SEY,; EYSWi,; SEYSEY,. » A receipt pee 
Was issued to the appellant, which showed that the amount payable: was 


7s $216, 25, the amount paid was. $7 0 and the balance was $145.25. . eas 
By a decision. dated J: anuary 21, 1957, the manager. held. that. the is ae 


ak ee was deemed terminated as of i anuary 2, 1957 “since J Eroper rental ae ee 


. me ‘was not paid on the lease * *. sc ts 
In his appeal to the Director the appellant stated only that “Tt i is ge a 
felt that the decision is erroneous. and that there ‘is no reason, why 


: Penta pasamen cannot: be made. for ee of the land i in. ‘the lease and — 
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eS ‘for the hac tio continue for Thee ead as The acpaliant: nico indi- a 
- eated that he was willing to pay the $145.25 balance of the rental and : 
ae, for the lease to remain in “effect for all of the lands... _ ete ad 
In his decision the Acting Director correctly poisited out that hers an 
_ is no provision of Jaw or the Department’s regulations which author- 


_ izes partial payments of annual: rentals, He also pointed out that the — 


notation on the check cannot be accepted as a partial relinquishment 
_» inasmuch as it fails-to comply with section 5 of the terms of the lease 
or the Department's regulation, 4 43 CFR: 192. 160, - governing, relin- 


< | quishments. 


The act of J uly: 29, 1954, which ender section 31 af the Mineral as 


ateae z Leasing Act. (30° U. 8. C.: 1952 ed., - Sup: Vv, Sec. HEB) ih cele in Me | : | 


“3 pertinent part.as follows: 


OP a eae Notwithstanding the provisions. oe this section: oweren, upon: tadlune 
‘ot a lessee to pay rental on: or before the anniversary ‘date of the lease, for any 
- lease on which there is-no well-capable of producing oil or gas in. paying quan- 


ae ‘tities, the lease shall: automatically. terminate by. operation. of. law: ‘Provided, 


however, 'That. when the time for payment falls upon any day in which. the proper 
office: for payment is not open, payment may be received the next official work- 
ing day and shall be considered as timely made. cnet nee Be: 
| There is nothing in the language ‘of this provision. which states or 
suggests that it may be used as:a means of effecting a partial.relin- 
quishment of a lease. There is also nothing to indicate that if less 
than the full amount of the rental due is paid, the lease will terminate. 
only as to-the acreage for which rental has not. been. paid: .In other 
words, if anything less than the full amount of. rental due | Is Paid, ‘the 
lease will terminate in its entirety. and. not merely, i in part... ae Ss 
. As the appellant: did not pay.the full annual rental due on or - before | 
the: anniversary date of. the. lease, his’ lease was: automatically, ter- | 
minated in its entirety by operation.of law. 7 
“ Therefore, pursuant. to the authority. delegated : ve mee Selicior by ie 
| ihe Secretary. of the Interior ‘(sec..23, Order ‘No. 2509, as revised ; 17 


FF, R. 6794), the decision of the Acting Director, Bureau of, Land = 


os Management i is affirmed. — 
¥ es 2 bee - / Epox T. Farrz, a 
Aoting Solicitor. | 


“UNITED STATES v. REED H. ‘PARKINSON Me a : ae 


a eros | | Decided June 23, 1958 


ote Rules of Practice: “Apreats: ‘Standing to » Appeal—Rales of Practice: + Hoar : 


* An: order. of a shearing ¢ examiner. denying : Qa inotion tb postpone a. heading: is: set _ 22s 
a 2 ; oe “an appealable, order and the movant has nO right to appeal: from the. denial agi ; Ta ah 
ST oes of bis motion. nar | | Sees 


 ppag fet Seo “UNITED | ‘STATES: v. ‘PARKINSON D8 a ar 


J une 23, 1958 | 


APPEALS. FROM THE BUREAU oF LAND MANAGEMENT 


| on a otis dated April 15, 1958, a hearing examiner of the Barend, of pg tae 
ee Land Management | set a hearing 3 in Nevada mining contest cases Nos. 
_ 2%38-2748, incl., involving charges brought: by the United: States eae ge 
_ digainst Read H. Parkinson. The hearing was-set for June 9, 1958. 
~ On May 19, 1958, the attorney for Parkinson filed a motion to postpone: ee 


| : : the: hearing “toa later: date.” Following: objections: filed’ by inter- 
- -vénors in the case, the examiner on. May 22,1958, issued an orderdeny- 


ing the motion. ‘Thereupon, Parkinson on Juiie 2, 1958, filed a notice: oa. 


| 7 of appeal to the Director of the Bureau of Land re Jane ae it 
- the examiner’s order: _ : 


: “On June 4 the examiner ‘wir ott ae Direttor none whether an ap eat 
cm peal from his: order 7 was proper or. whether he had discretion to: pro-'- 


— ceed with the hearing as scheduled. On the same day the Acting a a 


Director. advised, the examiner by return. wire that if the latter’s order 


had been received. by the contestee he should proceed with the hearing, 


ahs: scheduled. The text day Parkinson’s attorney, in a telegram re: _ net 


ferring” to the Acting Director’s wire of the previous day,. asked the | 


— Director: to direct. the examiner’ to vacate the hearing scheduled ‘for’. 


June 9.. The Director immediately replied. that the examiner was to’ ~ od 


a proceed. with the hearing as scheduled. Upon receipt. of this. advice, oe. 


ae, Parkinson filed a notice of appeal, dated. dune. 7, to. the Secretary. of: 7 
the Interior from the Director’s action. “The oe was eed) In Saar 


* the Solicitor’ S ‘office ¢ on J une 10, 


“Meanwhile, according’to a report free the examiner, Parkinson and a. 


a : his counsel appeared at the hearing on June 9. Counsel orally moved : 


to continue the hearing. pending the outcome of the appeal ‘to the 2 
|. Secretary. The. examiner denied the motion on the basis that his 
order of May 22 was not. appealable. ‘Parkinson and his ‘counsel left =~ 
the hearing and the Government’ then put on its case. On the same. 


an date, June. 9, Parkinson. prepared another notice of appeal ‘to. the an 


Secretary. from: the examiner’s: refusal at the hearing to continue it. 

; despite the pendency of the previous appeal to the Secretary. . ‘Parking 
son contends that pending the disposition, of the prior appedt the - oe 
examiner had - no jurisdiction to proceed with the hearing. =. 


The basic issue presented Dy the appeals is whether there. 1s. any 


a right to appeal from-an examiner’s order denying a motion. to ‘post- Sa Te. 
- Soa a hearing. The answer to this is “no.’ ac go ae 
In a recent decision by the Director of the. Bureau of Land Man- ee 
Oe ss A aeemiett. approved by Assistant. Secretary Ernst on August 15; 1957 Poe se 
(United States v. Keith V. O'Leary et.al., Contest No. ‘5168, ‘Sacra- eee 
- mento Misc. 68381), the following situation was ha ed ‘One egies 


a day before the date. set by 1 the. hearing examiner for the rehearing i in se 


- a, mining contest. case, the contestees - filed. a motion. to dismiss anda 


oy detnurier to the: © proceedings. : At the ° hearing, the: examiner: continued 7 : 
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| - ae for 15 days and announced he would rule on the motion at the Water | | 
date. He cautioned the parties, however, to be: ‘prepared’ to proceed» - 
with the hearing-on the merits. At the continued hearing the ex- 


miner denied the motion. to. dismiss, overruled. the. demurrer, and 

. ordered the hearing to proceed. on the. merits. The contestees stated 7 
~ that they. would await a ruling. on appeal: from :the- ruling of. the ex. 
aminer and left the hearing. The Government then put on its case. 
i Relying on the case of. United: States y. Al Sarena Mines, Ine., 61 | 
- Ti. D. 280-(1954), the Department i in the O’Leary case dismissed ‘the 


| appeal from the panne examiner’s. s ruling as. premature. . ‘The De- <n 


as partment said: 


a eo In administrative housings of the ie here involved. it. is: sonsiaared: 

- that rulings of the: examiner in: the: proceedings. ‘are. interlocutory. in nature — 
and the taking. of an appeal therefrom. prior. to. ‘the: rendering : of a decision 
by the hearing examiner, in accordance with the record assembled, is premature. 
_ The Departmental rules of practice (43° CFR Part 221; Circular 1950, ‘effective 
. May 1, 1956, and Circular 1962, effective October 4, 1956), do. not. provide for 
appeals from. rulings of a hearing: examiner. in the conduct of a hearing, pre-. 
. liminary. to: the rendering of. his: decision in the matter. : They provide for 
written decisions in. hearings. cases by. the examiner (221.96). and that parties 
adversely . affected by such decisions may appeal to the Director .as provided in 
Subpart. A of Part 221, CFR (221.77). The regulations specify that the initial. 


decision as a result of a hearing shall be: made by the hearing examiner and 


- shall be served upon all parties. to the case (221.76b), unless the ‘Director. has. 
required the examiner to make only" a. ‘recommended . decision im the matter. — 
- (221.7%6c). A recommended decision was not.required in. the subject case. 

The appeal is therefore dismissed as premature, and the record will be returned 

_ to the nears examiner for his. decision in the matter of, the contest ; proceeding. 

* oe : ee : 


| “This statemerit, is s dispositive of. cane case. A ruling ¢ on a ‘motion to : 
| postpone a hearing i is clearly. interlocutory in nature, much | more so 
than the motion. to dismiss and demurrers considered in ‘the O'Leary. 


“and Al Sarena cases. ‘Parkinson’ S. appeals : are premature and must | 


be dismissed. | 
ee. - Therefore, purauant to the ‘authority. delepated i ‘the Saicitor = Ps 
ae the Secretary of the Interior (sec, 23, -Order No. 2509, as revised ; 17 ‘ 
ae F. Re tie the appeals a are e dismissed. oe 
° - Eoconp T. Frey, fon 
| , Aating Solicitor, | 


ee 2 oe "HENRY §, MORGAN ET AL. 
oa A-27556 | — ca ‘Decided June 30, 1958 


ey Patents of Public Lands: Amendments’ 


"Section 2372 of the Revised ‘Statutes, as amended, authorizing the atiendment 
of: entries and patents in order to correct errors in the description of lands - 

, entered and: the: regulations: issued pursuant‘ théreto’do not permit amend: | 
ment ofa patent in-behalf of persons. who are not. transferees deriving title = = 


c 


ae aay” a nae et “HENRY- = ‘MORGAN: ED. ALS: neuneky) SBS oS 


Pe: June 30, 1958 


from: the one » who, entered: or ‘located the. land covered by ‘ing’ patent the ee ae 


:. amendment of which is being sought or transferees of such’ entryman as 
to the land which it is sought to have the patent amended. to: cover: 

Patents of Public Lands: Reese aval ea and Entries: ‘Amend- 
ments | : 

‘By. departmental regulation ‘entries. which are “void ab initio are not subject 
‘to adjustment or amendment under section 2372 of the Revised Statutes, as 
amended. : 

Patents of Public ‘Lands: Amendments " 


Patents to public land cannot be ‘amended pursuant to section 2372 of the 
~ Revised Statutes, as ‘amended, where the: showing required by. the statute 
as to the circumstances ofthe error: is not. made. 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT , 
Henry S. Morgan. has appealed. to the. Secretary of the. Interior _ 


froma decision of August § 97, 1957, as modified on September 4, 1957, | 
for the Director of the Bureau of Tana: Management which rejected 


in part Mr. Morgan’s oil. and gas | lease offer BLM 040686. The appel-_ 
| lant’s application, filed on August | 19, 1955, covering 160 acres of land 


in Alabama, was. rejected. as.to 40. acres. described as the SWYNWi, -_— | 


sec. 19, T. 2 N., R. 2 W., St. Stephens M., Alabama. Mr. Morgan’s — Page 
~ offer was partially rejected because it conflicted, with an application, 2 


filed on April 28, 1951, by Lawrence F. and Hudson P.: Ballard. for. 


the amendment cf a patent, of June 15, 1857, issued on military bounty - ‘oe 


ar 2 land warrant 51489 in the name of Emily. H. Turner. The Ballards -, 


: and others interested i in the amendment application * t filed a brief i ine — 
| this proceeding i in support of the e partial Bea of I Mr. Morgan’ sy : 


a geet 


The Ballard application for amendmeiit tequests: ee issuance ‘of 3 a ; a 


~ new or supplemental. patent. correcting the. description of the land — 


= covered by the 1857 patent. issued on military. bounty land warrant: : = gn 
51489. The 1857 patent to Emily H. Turner granted title to the = 
WYNWY, sec. 19, T. 2.8., R. 2 W., St. Stephens Meridian, Alabama. > 


The applicants request, that a. new ‘patent be issued on the WiANWi, 
sec. 19, T.2 ¥., R.2 W., or on the SWY4ANWY, sec. 19, T.2N.,R.2W.- 
: Inasmuch as the NWYNWY, sec 19, T. 2 N., R. 2 W., was patented 


by the United States to Park D. Ballard on ‘February 10, 1916, the © a 


- amendment application can be considered only as requesting: a patent a 


on the SW14NW%4 sec. 19, “T. 2.N., R. 2 W., which is vacant.public — 
Tand: according to: the ore ‘of the Bureau and the same ‘land. for 
which Mr.. Morgan filed: his lease offer here under consideration.’ 


The’ only provision: under : which. the application: for amendment - . 


‘ould be allowed is section.2372, of the Revised Statutes, as amended : 


os (48 U. Sy C., 1952, ed, Sec. 697) 5 which. authorizes: the amendment, oa, . 


e Others who joined in the answer and eae to Mr, Morgan's apveal are: Ww. ‘D: ‘Reaias, 


_ Hugene S; Wells, Mrs. iy, Blewett Walked, Mrs, “Mildred: B. Hanlein, an id oul ° il oe ae 
Corporation. Oe ae on Ee Jt ee 
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7 ander cores eanditions,. of eritries: and patents in order to correct > 
errors in the description of lands entered and intended to be entered " 
(see 43 CFR, Part 104).. The statute applies only to cases of mistake 


-in description at the time of an entry whereby the entryman’ s intent — 


was defeated (cf. Elbert L. Sibert, 40 L, D. 494 (1912); Fred @. oo 


te Wagner, 911. D. 556 (1895) ).2 


On: October 1, 1853, Emily H. ‘Tumer, assignee of J oak Watts | 


military bounty fad warrant 51489, isetied under the act, of Septem- 


ber 28, 1850 (9 Stat. 520), located 79. 025. acres of land described in the 


- register’s and receiver’s receipt No. 391 for the land warrant and in. — 


| the patent issued on the warrant as the WYNWi, sec. 19, T. 2 8., R. 
2W.,S.S.M. However, excess receipt No: 10,456 issued in. ‘connection 7 


- with ‘the location of: military: bounty land warrant 51489 acknowledges 


payment by Emily H. Turner for 39.025 acres in the WIANW%, sec. — 
19, T.2¥.,R. 2 W.. “* * * being excess in said tract over the area’ 
located ; in virtue of Military Land Warrant, No. 51,489 * * *.7? On 
the basis of the reference in the excess receipt to iand i in ii 9 NV. (rather 
than in T. 28. as the land is described in. the register’s and receélver’s © 
receipt and in the patent), and because ‘an abstract of title of the 
SWYNW, sec. 19, T.2.N., R. 2-W., shows a conveyance of’a half 


interest in the WY} NWy, sec. 19, T.2 N,, R.2 W., from Emily Turner, -— 


the amendment applicants assert that Emily H. Turner intended to | 
locate the military warrant on land in T.2 7. and not on the land in T. 
2 S.. for which a patent was issued to her pursuant to her location - ; 
~ bounty. land warrant 51489. 
'~ After a careful review of all of the material submitted in ee : 
of the amendment application and of the pertinent departmental rec- 
ords it is clear.that the amendment ppp eee must be rejected for : 
several reasons. . | 
In the first place, SO far as the records. on this appeal indicate, the 
| amendment applicants are not claimants of any part of the land in T. 
28. which was patented to Emily H. Turner. on June 15, 1857, and — 
“it isthe patent on this land which they wishto have amendad. Neither ~ 
~ are the applicants transferees through Emily H. Turner of the. swy, 
“NWY, sec. 19, T. 2 N. The applicable statutory and regulatory pro- . 
Visions. authorize amendment on behalf of the entryman, selector, lo- : 
 eator, his legal representatives, or his ‘transferees, when the claim is 
o transferable. 438 CFR 104. 5 provides i in pertinent part that: ; 


ot, 243 CFR 104.3 “Nature nt source. of error; good faith. The application must. eoidiala . 
a full statement of-all the facts and circumstances, showing how the mistake occurred. and 


‘what precautions were taken prior to the filing of the erroneous entry, selection, or location, . - a 
‘to ‘avoid: error in the: description. - The showing. in this. regard must be. -eomplete, because. 


-. mo amendment will be allowed unless it is. mnade-to appear that proper precaution was taken 


to. avoid error at the ‘time of making the: original entry, location, or selection; and where’ - 
there -has been undue delay in applying for amendment, the -application will. be. closely. | 
- gerutinized, one will. not be allowed unless the utmost S008 faith is shown, and the delay eat 


explained. ae “ 
The excess. ‘receipt, signed by. the receiver, was jacnea. on the same date,. September. 27, be 


wo "1858, a as the coer and receiver! 8 receipt D No. 391 for thé land warrant. : 
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a * a * where ‘arienament is: . sought by a transferee, it must be: ‘shown by. a i 


= certificate from the proper recording officer: of the county ‘in ‘which the land is | ~ 


| situated, or by. satisfactory. abstract ‘of title, that the applicant is. the owner’ of | 


: : such land under the entry, location, or. selection, as the case. may. be * * *, : ae | 
- Where patent has been issued, reconveyance of the land embraced in the. patent 


‘must be made by deed. executed by the claimant. eR such deed to be’ accompa- _ 
tied by a satisfactory abstract of title or a certificate from the register of. deeds. | 
in'and: for the county in which the land: is situated, i, showing the ie to be clear 

and free of encumbrance. 3 : a EP Oe hea ‘a 
The amendment applidants are not only. OE tranetetess. or Breer 
of the land in a 28., which was patented to Emily H. Turner, but 
a decree of June 15, 1926, in the Circuit Court of Mobile County, Ala- 
bama, quieted title te the wisn NW14 sec. 19, T.2S., R. 2 W., against.” 
the unknown heirs and devisees of Emily H. Turner et a, and vested 7 
title. to this land in A. H. Sturtevant. — ae 
- . Although the amendment applicants: assert : a een color. of. title - 
claim to. the. SWwyNwWy, sec. 19, T. 2. V., R. 2 W,; this claim isnot 
derived through Emily Turner’s conveyance of the land*° An abstract ~ 


of title of the SWYNWi, sec. 19, T. 2'N., indicates that’ on. October fe Boa 


+5, 1853, Emily Turner conveyed. to Duitican A.W. Patterson, an un- : 


| “divided half interest in.the W14NW1, sec. 19, T. 2 N., R. 2 W. (and et | 


other land not here involved). There is no further Pecord of convey- _ 


=, ance or transfer of either Turner’s or Patterson’s claim to this land, 


- L e., the abstract. of title shows a break in. the chain of title: after Sa 


Turner’ s 1853 conveyance. ° _By tax deed dated December 938, 1912: the eek 


| _ State of Alabama purportedly sold the W14NW1, sec. 19, T. Q N, aR, 
2 W., to Park ‘D.. Ballard through whom the applicants ‘claim’ title. 
‘Iti is noted incidentally that Park Ballard knew that the United States: | 


- claimed title at least to the NWYANW', sec. 19, T. 2.N. because, after 


| purchasing the land’ from the State; he made mbar: or stone entry” | 
“(Montgomery 09323) on this tract, pursuant to which patent was ass 
sued to him by the United States on February 10, 1916. oe 
‘As ‘the: applicants. are not transferees of. Emily. Turner. Who Jo. 
cated. the land covered by the patent which they wish to have amended, | 
it is concluded that they are not proper applicants for: the amendment. 
of the patent on the SWYNWY se sec. 19, T. 2 8, R. 2 WwW. : 


“4It is ‘doubtful that if the applicants were’ Hranetarees ‘dlaiming directly throtgh murner’ & ! “se 
conveyance of the land in T. 2 N. that their application’ could be allowed. Section 2372: 
of the Rev. Statutes, as. amended, has been- construed as extending to. situations. where , the: 
mistake in description of an entry can be corrected. by. changing the record description. of 
the land entered (see paragraph 8 in ‘Cireular, 87 L..D. 655 (1909), and in Circular No. | 
423, 44. D, 181. (1915), and also paragraph 3 in the same circulars). . The. description 
“which the applicants are irying. to- change’ is. the. description of land. in. a 2 Ss “not. the 
deseription of land in T. 2. Nv 

. The provision: ‘of. the statute awihorinina® ihe ‘transfer of the. Gaswent from the tract. 
‘etronedialy: entered. to that interided to be entered, and certainly: the regulatory requirement. - 


that transferees: who: are. ‘seeking amendment, of a patented entry reconvey to the United. - 
‘States the lands. which ‘were. mistakenly entered | seein . to. precinde . the allowance of an an ie 
amendment ‘of: a patented entry on the application of one who cannot reconvey ta the 


24 _ United States title to land-which was mistakenly entered, selected, or located . cS Harold no 


i &. Butson, A-26285, (December 29,.1951)). 


~ 
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eS Nie oae for Many years, Pike Department. has interpreted. ca . 
is, statute. allowing. the.amendment of entries .as. precluding, the, adjust- . 


‘ment of entries by way of amendment when an entry is void ab.initio 


peg (see Circular, 387 L. D. 655, 658 (1909): Circular No. 428, aL. ne foe Ps 


~~ 186 (1915). 43 CFR 104.18 provides: 


7 - Entry improperly: allowed not. to. be dionded: “Where oes elec Hone: ae : 
locations. are. improperly allowed, as. where the: lands are not.subject; to. such — 


entries, selections, or locations, amendments will not be allowed,.because’such 
_. Claims, being invalid, should ‘be canceled, and upon cancellation thereof a new. 


entry, ‘selection, or location may. es allowed as though, the former had never | . 


ooo been made. 7 | ae 
‘The records in this ¢ case fndieute that the Turner location of military 
- bounty land warrant 51489 was void as to one-half of the lands pur- 


barony’ covered by the location. On March 10, 1848, the SwyNwy, 
sec. 19, T. 28., R. 2 W., 5.5. M. was ‘patented to Henry Brannan 
: (spelled ‘Branan in the ‘purchase certificate). pursuant to his cash 
entry 8933, allowed on September 11, 1841. Thus Emily Turner’s 
location and patent on the SWYNWi, sec, 19, T.2.S., R. 2 W., more 
than: 10 years after the land had been patented were ‘void ab initio. 
Accordingly, the. amendment of the Turner patent as to. the. Swi, | 
NW, sec. 19, T. 2 S., R. 2 W. is s forbidden by ro Tegtlation 
43 CFR 104. 1B. 

Finally, it ‘should a cueauoned hat there .i is no. eid nes, In. . this 
- record which complies with-the regulatory and. statutory. requirements 
- that: applicants for amendment give a full statement of the facts and. 
circumstances showing how the mistake. occurred, what precaution - 
was. taken to avoid error in the description before filing, and showing | 
that proper precaution was made to-avoid error at the time of panies 
_ the original entry (see. footnote 2). It seems unlikely | that such a 


7 showing can be made now. after more. than 100 years. has elapsed since 
the occurrence of. these events, but in the absence of such a showing, - 


the statute. here under consideration does. not permit. the eed 
amendment, Harold K. Butson, supra, footnote 4. 
For the reasons: mentioned. herein, the application. for the on | 


aus ment of the Turner. patent. issued on military. bounty. land. warrant. = 
61489 cannot be allowed and that application does not preclude the 
~ issuance of an oil and gas lease on the SW1,4,NW1,{ sec. '19, T: 2 Ni RB. 


4 SO W.. Accordingly, the rejection. of the appellant’s leaso offer: ie : : 


improper and it should be reinstated if all else is regular. | 
‘Therefore, pursuant to the authority delegated to the Solicitor by | 
_ the Secretary of the Interior (sec.'28,; Order No, 2509, as revised ; 17 
_ FR. 6794), the decision rejecting the appellant’s ‘oil. and gas ies 
. offer is reversed and the case is remanded to the Bureau of as Man- a, 
eg agement: for action consistent with. this decision. . SA te oe, 2 

. : oe | Epox Faw | 

Deputy Solicitor. 
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ae weird ESTATES oF ‘JOHN: ‘MUSMUSTOO! yes o DRO 


“ESTATE OF JOHN. MUSMUSTOO™ 
"DECEASED YAKIMA ALLOTTEE No. 3516" 


TAT? o Decided May 28, 1958" = oe ae oo | 


“Indian pene Descent and Distribution: ‘Generally—Rules of Practice: : 7 See ee 


Evidence. 


Where the. ‘evidence’ upon which an Saami of Inheritance determined the ae : 2 : 
heirs of a deceased Tudian is conflicting andit appears that essential: testi- . eee 
B mony may be available which has not been obtained, the « case will be remanded aS 


| - for a farther hearing. 7 


“APPEAL FROM AN ‘EXAMINER OF INHERITANCE, 3 
BUREAU OF INDIAN AFFAIRS | 7 


‘Gertrude Burke or Sée-bote How- wash- -mein has ‘appeaed. to the . needs 


; _ eos ofthe Interior from’ a decision by an Examiner of In- - ee a 
cae heritance, dated. December As 1955, denying, after.a rehearing, her : eee | 


-.. -elaim as the surviving wite ‘of J ohi Musmustoo, deceased Yakima eo Oe 

~~ allottee No.-3516. It was. ‘determined in the. original order in-this. 0" 

7 case, entered. by | an Examiner of Inheritance. on. ‘December. 1%, 1954, Pee 
~ that the decedent had died intestate on June. 30, (1954, ‘and that. hie. fee 


| | « sole heir was his daughter, Yvonne Musmustoo.. This daughter was * _ 
he the issue’ of the decedent and his wife, Rose: Miller, from whom he: = 
had been divorced by court proceedings about. the year 1938. “Upon 


aes the. filing of a petition for rehearing i in behalf of the appellant, pre-: * 


__ senting her claim that she was the decedent’s surviving wife according . 
_ to the Indian.custom, a further hearing ' was ordered and held. - 


--- ‘The record in the present case is conflicting.. Imsuch Siroumstandes hae — 
ie this office normally’ would be disposed to follow the Examiner’srecom-:  ~ Pins 
‘mendations or decision since he had the opportunity to observe the * 


_witnesses and to evaluate the ‘probative effect of their testimony. 


ee | : However, the present record presents situations which we think require. ie em ‘ 
’ >a different course of action at this time. It is believed that possible — | 


os “avenues for the development | of more complete information on the | 


o - sole issue in this case have not been fully explored. For instance,” ' a 
ee. appellant testified that she paid the decedent’s funeralexpensesinthe = = ~ 
amount of $598.70, for which payment she appears tohaveareceipt. 


The appellant. stated further. that’ a partial payment. on the funeral “ 


” expenses was made from funds borrowed by her from the tribe, and — _ 
that the remainder of. such pill was paid from her-own money and. 


from the decedent’s rent. money which had been turned over‘to her. 


ee While the exact amount spent, by the appellant on the decedent’s 7 - ; 
ety funeral. was. disputed, there. Is other recognition that. she: did make eats, ae 


— ee in that respect. This oe together. with. the: 


.#Not in. chronological order. a ca. 
ATS241—58——1 
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: ce : = ‘allegation, that s some eof thie decedent’s ‘funds were pce over. r to a 2: 
Ue es -. appellant, require. further explanation. to the extent that such trans- - a 
-..» actions may touch upon the- relationship of the parties concerned. - 


The record also seems to be deficient in its lack of testimony from, 


ere ‘sons who may have vital information regarding the decedent and. oO 


his alleged marital activities. “As. another instance in this connéction . : 
Ee the names. of various. individuals were. mentioned who attended a 
aa _ ceremony following the. decedent’s death, at which time the. appellant. a 


a alleged: that she had assumed the black Glotne of awidow. How- | 


‘ever, some of those persons did not testify, neither is there any explana- 


oe tlon why their testimony was not: obtained. Moreover, a statement ~ a 


a made by the lessee of the property of the decedent should have been 


' further explored. Such lessee stated in an affidavit. that recognition = 
out has been given to the appellant’s status as a widow of the decedent be-. 
. eause she executed a lease covering the decedent’s lands on October 
. 95,1954, and that such. lease 1 was s approved by the superintendent on the: 5 ee 


same day: : 
While it is titi that the burden of amare witnesses to prove | eae 


. point rests with the appellant or the proponent of a certain contention oe 


| “neither can factors be disregar ded which on their face indicate that 
essential data may be available which has not been obtained. and 
without explanation as to why stich information was not made avail- | 


~ able. Therefore, pursuant to the authority delegated to the Solicitor: 


-by the Secretary of the Interior (sec. 25; Order No. 2509, as. revised, 
22 F. R. 7243), the appeal of Gertrude Burks is granted. The present” 
“proceedings are remanded to the Examiner for another hearing, after: 
notice, and the preperotion by the Examiner of a further decision 1 in 
| this matter. - ote 2  * paconp T. Ferrz, 

am oe Acting Solicitor. <<. 


‘DUNCAN MILLER 


2762 Decided dally Ly 1958 
| Rules of Practice: Appeals: Statement of Grounds _ 


Where an appellant states merely that there has been an erroneous interpreta-. 


tion of the law, without pointing out wherein the decision appealed from is. 
. 7 believed to. be erroneous, the appellant bas failed. to state reasons for his: Bass 
mas : ‘appeal, as required. by the rules of practice, and the appeal will be dismissed. ae 


APPEAL FROM THE BUREAU OF LAND. MANAGEMEN T. 


This j ig an appeal to the Secretary of the Interior by Daren Miller z : - 
= eon a decision of the Acting Director, Bureau of Land Management, ae 


ie dated December 3, 1957, which affirmed the action of the manager of a - 


“the land office at ve Angeles, California, i in re} jecting two Ofioie: (Los * a 


= - Angeles 01 34a 4 and 018 oo filed | °y Mr. Miller to, lease cae of m & 


oe Bae oe ie a eos “DUNCAN ‘MILLER eo ' —— | S20 


es uly: th, 1988 


: ear and gas i in ova andj in. California, w sider the: provisions of the’ Bie 


4 a Mineral Leasing Act for Acquired ‘Lands. (30. U.S. C., 1952 ed., sec. = ice ee 
or BBL et seg.). The Acting Director. found that the land i is set apart. for ee 
= naval purposes and is thus excluded from the Operation of the Mineral eae Lt : a 


7 : _ Leasing Act for Acquired Lands. © Hee 
: «The Director notified Mr. Miller of tas ight of ciead £6. ‘the car Be 


eS Hears that any appeal must. be supported by a statement. of: ite 


| “reasons; and that strict compliance with the rules of practice as set:. — a 


- forth in 43 CFR, Part 221, would be required. An Informs ion sheet, oe vote 


’ : containing t the current rules, was attached.. 7 oe 
On January 14, 1958, Mr. Miller filed a document anidiled “Ny btice ole 
ees of Appeal and Statement of Reasons. for Appeal” which states: | 


_ Appeal is hereby made for the above listed cases. A ten dollar fee i is s enclosed, “ signe 


attached herewith. | ; 
‘Appellant contends that there | has been ; an erroneous piesa erie: ‘of. the 7 

tag and that” these lands are: se ay a ae to lenge ander the epeured: : 

land law. 3 | : 


The statement does not point out: en the. appellant. believes’. . 


. the Acting Director erred in his interpretation of the law or why he |_| 
believes the deposits ‘are subject to lease under the Mineral Leasing 
_ Act for Acquired Lands. It contains no ‘specification of error and... - 
- ds, in reality, nothing more than a request that the decision be. re ie 
rear viewed. to determine whether it contains error. : | a ee 
Such a statement does not meet the requirements of ne rules Of 


“practice. Those rules require that a statement of reasons for an | — 


'. appeal must: be filed. Under the current rules, the statement ‘may 


accompany: the appeal but; if it does not, it must be filed within 30 - : 
days after the notice of appeal is: filed. 43 CFR, 1954 Rev., 221. 32: 


and 221, 33. (Supp. )2 The rules also provide for the summary. dis- 


missal of an. appeal “Tf the. statement of the- reasons for the appeal 


is not included. in the notice of appeal and is not ‘filed ee the. 
time required.” 48 CFR, 1954 Rev., 221.98 (a). (Supp.). 


Prior to 1952, there was no requirement. that a statement ae reasons - | 


as ae the appeal be’ filed in connection with. an. appeal to the Secretary) : 


of the Interior from a decision of the Director, Bureau. of Land + 


ise Management. 43 CFR, 1949 ed., 221.7 3-291.79. However, a revision er 


of the rules was made on. May 16, 1952: (17 F. RB. 4708), ahereky. an ° 


aggrieved | person desiring to appeal to the Secretary was required 
to set forth in his notice of appeal “clearly and concisely. the grounds ita 
ne upon which the appellant contends that the Director’s decision is... 
~~". erroneous” (48° CFR, 1954 Rev., 221. 75 (b)), and appeals which . Pee 
oe did - not. meet this. requirement, were subject, to. summary dismissal =). 
Ra (48 CFR, 1954 Rev, 221. % 5 (d)).. Under that revision of the rules, oa 


te, Seas ie 1 Phese. Sa lea: were. amedded, effective as of March 22, 1958 (28 r R. 1930), but without e erie Ay 
Samy ol change SO far as me. issue involved in this decision is concemed. tls : ne a 
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Bote soe’ were 2 consistently. ee for ailure ¢ fo state any 7 grounds ne 


: for the appeal. In Ross i, HA emphiil, A-27065 (November 93, 1954), a 


3 the notics ‘of: appeal stated : As permitted by law, applicant: appeals - 


: a ‘from said decision as. being contrary to applicable: law and regula. ; 4 
-. ‘tions, and hereby notifies you of his appeal'therefrom.” It'washeld = 
a Saad such a statement obviously does not set forth the grounds upon 


which the appellant contends the decision is erroneous and that since 


a : the. notice: of. appeal did ‘not comply with the requirement of the oS 


a regulation, ‘the’ appeal was defective and would be dismissed. - oe 
: Effective May 1, 1956 (21 F. R. 1860), the rules of eae con a 
_ ey and the rule with respect, to the filing of: a statement of reasons | 


* foran appeal was relaxed to the extent that the statement of grounds _. 


need ‘not ‘be included in’ the notice of appeal but could be. filed’ 30 
| days. after the notice of appeal: That revision did not, of course, 
excuse an: appellant from the burden cast upon him ‘of pointing out 
- wherein the decision. appealed from was thought to be. erroneous. It 
merely extended the time within which the appellant might:file his. - 

statement of reasons in support of his appeal. Under that revision 


7 7 of the rules, appeals to the Secretary have been. consistently dis- | 


‘missed where the appellant has not filed a statement of reasons in 
support ‘of his. appeal within the time required by the revised rules” 
of practices Aas 3 : 
An appellant cannot, by a, ‘mere statement that ee has bean: an. 
-' erroneous interpretation of the law, avoid the duty. to show affirma- 
~-tively in what respect the decision. appealed from is in error and thus. 
escape the penalty. provided. for those who fail to file any statement 
whatsoever in support of their appeals. Nor can an appellant shift - 
to the Department the burden of determining whether an error. has. 
been committed. James L: Knight, A-27374. (September 19, 1956). 
When an appellant attempts to do so, his. appeal. will be treated ; in 
2 See Charles H. ane; A-26754 (April 23, 19538) ; ; Frank I. Hyman, A-26621 (July ay 


- 19538); Vincent EB. Kannally, Heecutor of the Estate of Corneliua M.. Kannally; Deceased: 
- v. San Manuel. Copper Corporation, A~26707T (May 29, 19538) ; : Arthur DL. Wingard et. “alas 


State of Nevada, A-26977 (June 8, 1954):; Richard B. Weringer, A~-26912 (July 28, 1954); ; 


Harry Frank Boyer, A-27012 (June 29, 1954); : Consolidated Mines and Smelting Co., Ltd., 

- A-27019 (July 28, 1954); Frank Noriega, A-26916 (August 8, 1954); Reliance Coal & 

Coke Co., A-26902 (August 3, 1954); Hureka Livestock Company, A-27013 (August -6,_ 
1954) $ Grace TT, Wilson et al., A-26991 (October 27, 1954) ;:Southern Idaho Broadcasting 


and Television Company, Wilfred: L. Reiher, A~27102 (November 2; 1954); 0. J. Bon- 


nett, A-27086 (February 11, 1955) ; William Cc. Parson, A-~27089. {April 12, 1955) ; “Hector 


a Aitchison, A-27226 (November 21, 1955); United: States v. Heirs of John W. Stockton, oo 


Deceased, A-27281 (May 4, 1956) 5. Patricia Sagers, A-27310 (May 14, ane : and Con- ane 

7. stantine Androus et al., A~27351 (July 16, 1956).- oe, 
8 See. Gerhard. Evenson, 63 I. D.°331 (1956) ; : Goorre PF. Hughes, A-27895 (October 4, -: 
: 1956); + Bernard friart, A-27412 ‘(November 18,1956) ; Daniel L. House et al., A-27419 

-. (November 13, 1956); BR. O. Haubelt, A-27406. (November 13, 1956) ; James A. Canning, - . 

Richard C.. Hill, Jr., A-27407 (February 7, 1957) ;. United. ‘States: v: John BE. and Bernice ed 


OF. Peterson, ‘A-27448 (April 26, 1957); Ray 0. _Bowersoz, A-27472. (May 27,. 1957) ; : 


os : -Matley Bros. et al., A-27486 (May 28, 1957) ; William... Pace,. A-27483 (June 20, 1957) 3. ae a 
Charles L.. Watlace ‘et .at., A~27506 (December 12, 1957) ; las 8. aoe ae tees elas ny ae ake 


re 28, eae) and Paul Albrecht, A-27656 Gfay:3 13, mae hog 


. oe Railroad Grant Lends: 


f; uly 18, (1958 


ye 


: : the sa same ‘manner. ‘aS. are. oe <r. in which. no - statements “of - ane 
7 reasons are filed’ within the tirne permitted... cae ae ; 
- Therefore, pursuant : to the authority detegated to the. ‘Solicitor - | 


a. ate Le ead | PATRICIA” Ty TEBAL- ET ADS es — - eae 7s 


ee een 


oe Secretary | of. the Interior. (sec. ' 23, Order No. 2509, as. revised ay A 


| ; i 17 FB ‘R. SIMD). ot ‘Miller's appeal: is dismissed. ae ae SS oe a 


-Epauno T, Pamrh; 


pie ee - a aa “apy | Solicitor. | ee ee : 


fe ae "PATRICIA @. ZEBAL ET AL. 
: A-27616- : | Decided | July 3 18, 1968 


1 pane 1 
eis a aE = AE 


After i issuance of patent t to 2. raily oad for ie qldees lands: inden its lana: uprane “title. oe 


. ig vested in the railroad.; the United States. does not own ig patented. land a ie 


and must reject. offers: to. lease for oil and gas in such, land. 


: e Mineral Lands: : Determination of. Character of 


' ‘The’ nonmineral character of public land is éstablished by the indlusion of the oe A 
“* Jand ina patent under. a. railroad land: grant which excludes mineral lands = ee 3 


and cannot: be ‘disturbed : after. issuance’ Of. the patent, - 


7 : Patents of Public Lands: Reservations ° 


The inclusion i ina patent of railroad grant ‘innias of an ees of all ‘inftieral re oe 
lands “shouldany ‘be found to exist” does not diminish ‘the estate: vested. | 
: ‘in the grantee upon discovery. of minerals. in. the land since. the: issuance 
_ of the. patent constitutes a conclusive: determination by the. United. States’ of adn 


the nonmineral character of the land, and the exception i is s void. . 


own such lands or the mineral dgposits: in the. lands, 


ee on oil and Gas Leases: Lands Subject to 


Lands i improper ly included i in patents hécause of their iiown mineral cuakacter ae 


-are not subject to oil-and gas leases’ wntil the patents. are canceled and ‘the’ ae oo 


"availability ok the land. for leasing is” noted. on. the nen book. 


a | APPEAL FROM THE BUREAU or ‘AND MANAGEMENT 


on on and-Gas Leases: Applications” ee oes ee oe re ea 
; AD application for. a noncompetitive oil and gas lease of jens patented’ under @ 7 - be 
railroad land. ‘grant: must be. rejected. because the United: States: does: Snot as 


oe He Babee T. Zebal, George. P. Zebal, Wendell H. Cihusens aa a OP ogee 
a OG Clauson: have appealed to the Secretary. of the Interior from'a. 
ae decision of the Acting Director of the Bureau of Land Management, oo ee 
oe dated December 13, 1957, which affirmed the decisions of the manager. oe 
oan of the land. office. at Cheyenne, Wyoming, dated. April. 12-and April” 2 oS 
te 15, 1957, re] jecting their noncompetitive ‘oil and gas. lease offers, Wyow 
ming» 050891 through 050903, filed.under section 17 of the Mineral: es 
ee oe Act, . as amended 1 (901 UL S. ied 1952 — Supp. ane sec. eT oo 
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: 2 2 “because. ie ade ‘covered by code offers: had. been puisnted. to the”. 4 
~. Union Pacific Railroad on February 11, 1908, without. a reservation - oe 


ce ae of oil and.gas to the United States. 28 Get 
eee se filing their offers, the appellants siteged’ that under: a cere 


eS of the Supreme Court of the United States dated April 8,1957 (United 
os States v. Union Pacific Railroad Co., 853. U. S. 112), minéral under 
-. . the lands included in the lease piers are owned by the United States oe 
and subject. to the Mineral Leasing Act, as amended. On appeal toms 
-..° the Director, the appellants pointed out that the patents tothe Union 
age ~~ Pacific Railroad Company exclude and except all mineral lands, not a 
.~-ineluding coal and iron lands, but submitted that the Bureau of Land ~~. 


a Management should not’ attempt to determine . the important. legal 


“9... question of the meaning of the exception. They- indicated their desire = 
bo: pursue their administrative remedy only’in. order.to have standing: as 
-. in a Federal court and requested the Department to take such action 
ag would allow them to appear as yelators in an action to obtain a == 
ee judicial determination of the issues involved. The Union Pacific ee 
a Railroad Company had previously protested against the granting of — 


- | oil and gas leases pursuant to the appellants’ offers on the ground ; 


coe that the company is the owner in-fee simple of the lands included in 


the offers, including all minerals and mineral rights, because the ex- — Ex : | 
_- eeption i in the. patent was. null and void under the decision of ai eee 


[oA _ Secretary of the Interior dated December 10, 1903 (Worthern Pacific ae 


yee - Railway C'o., 32 L. D. 342), andthe. decision a the Supreme Courtin 
oe. Burke Vv. Monee Pacific Railroad Company, 234. U. Ss. 669 (1914). . . 
oe ~ Subsequently; i in reply to the appellants’ contentions on their ap-— | 
peal to the Director, the company moved that the appeals be diss 


“. missed'for want of any reasons urged by the appellants for reversal. .. 
--.. of the manager’s decisions and because of the appellants’ expressed eek ee 
se . desire: for no review by the Director. The company moved. in the. es 7 
alternative for affirmance of the manager’s decisions on’ the basis of 
°° the decision in Burke v. Southern Pacific Railroad Company, supra. — 


The Director denied the motion -to dismiss but held that the manager ee 


e ; ane correct. by virtue of the holdings of the courts in the Burke case — 2 - 
sand Thomas.v. Union Pacific Railroad Co., 139 F. Supp. 588-(D.C. 
~-* Colo. 1956), afd 239 FY, 2d 641 (10th Cir. 1956), distinguishing hee 


. | | United: States v. Union oe Railroad Co. , supra. aha 75H ooh # 
_ In their appeal to the Secretary, the appellants urge that the United ee 


foe States should attack the railroad patents under an exception. recog- 7 

_ nized: in the Burke case'on the basis of fraud because there was no. 
" . examination or investigation to determine the. mineral or nonmineral es 

-. ©... character of the land at the time of the issuance of the: patent.. The =... 
—.-.. railroad company. has. again: urged that the appeals be dismissed a 
-  beeause of the appellants’ failure to state reasons why the lease offers. 
ae, pale not. have been rejected and: because the "appellants: have Per oO 


Bie Gea 


ee ee a “PATRICIA T. DEBAL ET yee eee, 205 res 


July 18, 4958" 


i ee rélief duitside the adjudicatory vniadiction of: the ne Beciotaiy 2 oe 


7 , of the Interior. and, in the eG that the Director’s 's decision be 1 a - : 
, ~ affirmed.a as correct. Pe. 
_ The lands in controversy appear. to be bliss. ands of the cade to ees) 


‘the railroad outside the right-of-way for the railroad line, which = 
a right-of-way. comprises a strip 200 feet in. width on-either side of the =, ~~ 
—.. ‘Yailroad:where it. passes over public lands.and necessary grounds: for. ae 
stations ‘and other facilities. The place lands consisted originally = 
of 5 alternate sections of land per mile on each side of the railroad 
within 10 miles on each side of the line, but were enlarged on July2,. 9 
1864, to include 10 sections. per‘mile on each side of the road within ee a 
—.. 20 miles. of the line. (18 Stat. 356, 358)... The railroad. company met 
.... the conditions of the grant by building the railroad, and the patents. 
oye which included the mene in aaa were issued. on February. 11, ey sah _ 
cor .1908. al ge ee 
‘Section 3 of the act Fannae the ae lands: to the Union Pacific Se tes _ 


. = Balned Company expressly provided that— 


: ae ‘included therein, the following language: 


ee all mineral lands shall. be» et from the operation of this 
“act. *. oe, (12 Stat. 489, 492) |; 


: ‘The patents of February 11, 1908, eae: oan as a. ane - . : : — 
fication: of the grant of the lends identified by the vee nag cat 


_ 


| “Yet excluding’ and excepting from the transfer by these presents “aul Mineral i 

cee ; Lands”, should any such be found to exist in the tracts described in. the foregoing, po On ae 
ce but this exclusion and exception, according to. the terms of the Statute, “shall not oe 
~~ be éonstrued to include coal and iron land.” — 4 eee 2 


2 This language 4 4s not: peculiar to these patents. The Supreme ae : ta cet 
- observed in the Burke case that it “appears in all the patents issued’ 


_. from 1866 to 1904 under railroad land grants containing an exclusion 


"of mineral lands” (234 U. S. at 694). And, presumably, it. was in- 00 
ee tended to operate. by diminishing or voiding ihe estate in lands vested coe oo 
.-. {nthe grantee upon the subsequent discovery of mineral deposits in he 
for the: lands identified by the patent. On December 10, 1903, however, =.) 
the Secretary of the Interior, responding to a request froma railroad == 
_- -.grantee that such exception be eliminated from patents issued under sssCtw; 


Beets land grant, reviewed the pertinent decisions of the Supreme Court. eo 


we ‘and concluded that the issuance of a patent constitutes a conclusive ~~ 


“determination of the nonmineral. character of the land identified ' by ee o = 


pe the legal description contained therein and that an attempt to post ~ ee 
“ee pone the time of. such determination, beyond the date of patent orto 9 

divest the grantee of title recognized therein is ineffectual. Northern 9 
— Raecifie Railway Oo., supra. The Secretary concluded with a-direction = 
=. that the General Land Office “in future, * * * exclude said excepting? 9» 


= : clause from all railroad. land grant patents. ae 2 (82 L. D. 342, 346.) a os 
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a “And, 3 in or Bite case, ais Court quoted with approval : a . portion of; ; 
on aie following: language of the Secretary of the Interior ‘in — oie 


v. Wisconsin Central Railroad: Co., 19 LD. 410, 413 (1894): 


* # * the exception’ in the patent “yet excepting and: excluding all’ ‘inineral a 
“lands, should any ‘such be found to exist,” cannot confer upon or reserve to the 


= “Department: the power: and author: ity: to: inquire into the character: of the lands . os = 


. ts embraced. in the patent. ‘Tf -it-was the intention of the officers: of the: government =e 


. -to.to [sic] leave as an ppen question the character of the lands embraced.in the 
. patent, then. they. acted without. authority, for when-patent issued, that was 
ay the end of the “jurisdiction ‘of the. Department over ‘the lands. The exception ne 
Mee contained in the patent went beyond - “giving ‘expression’ to the intent of the . 

- statute,” as construed by the supreme court, and added a ) restriction Upon the aa 


ta ‘grant which is not to. be found i in the granting act. 


~The Court’ also quoted with’ eae its: Saanliae declare siting in 


_ Deffeback v. Hawke, 115 U.S. 392, 406 (1885); and Davis v. Weibbold, 
.189-U. S. 507; 527-8 (1890), t that ‘land officers: who are merely’ agents. | 


. of the Government have no authority to insert in a patent any other 


= ‘terms: than ‘those of: conveyance; ‘with: recitals ‘showing’ compliance “ 


with the conditions which ‘the’ law’ prescribes: ’: Very: recently, ina. 


case presenting the same. question posed by this case, a Federal district 


7 court quoted approvingly from the Burke case at length and added: 
a _ The ‘plaintiffs,* in their - brief ‘filed herein; in “opposition: to: the “defendant’s . 
brief, ‘state that the Burke opinion is as extinct as the Dodo Bird. That this is 
not a correct appraisal. of the Burke case, and that the Burke case is still. a 
living, breathing. authority for principles set forth in the quoted portion there- 
from, is evidenced from the opinion from J udge Pickett in United States of - 
| America vy. Union Pacific Railroad Company, supra. [230 BR 2d 690 (10th Cir. yee 
1956). decided February 24, 1956, in which the Burke case is either cited or . 
_. quoted from with approval, three times. anomes v. Union Pavific Railroad 
Company, supra, at 595.) : ors 

| Therefore, it is apparent that the effect of the patents served 

in this case. is. the same-as if the exception had not been included. 
~The United States is bound by the determination of the nonmineral — 

character of the land which, is described in the patents and has no — 
- reserved authority to determine the mineral or nonmineral character ‘ 
of the land over 55 years after issuance of the patents. ie. 
-. The appellants, however, claim that there was no el on of 
the land for the purpose of determining its mineral or nonmineral 


character at the time the patents were issued. But-they have offered » — “ 


ou! nothing to support their allegation, and the company has denied any 


ox knowledge of what was actually done and indicated its supposition 


a -- that the procedures utilized 1 may have. been similar to those described — 
ee by the Supreme Court in the Burke case. It is not established that 


there are any oil or gas deposits in this land; the appellants merely _ 
_ wish to obtain leases for the purpose of dome: exploratory drilling to 


oo “ determine whether or not there aay, be ee of either or both of : : : 


: o | these minerals: in the land. 
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| July 18, 1958 : 


x ac his acer of Deéember 10, 1908, the Scoebiinry’ 6 of the Taterior = - . . 
. indicated that, under a land grant, a railroad, having completed a POR: oe 


. os required? te file 3 in the eal tad office a ee of the lenids included: in - cen : 


the orant’ ‘which were known to be available for patent : and its selections: i. 


a of lands to replace those not available. After careful comparison with) 00.02 
ee a ee plats and records in that office, the lists-and selections were for-- 
'. warded to the General. Land Office for-a.second careful. examination, ae 

oo during which: all tracts within: a radius: of six miles.of any: mineral = 


: entry, claim or location were eliminated. therefrom: ~ AS supplemental ere 
list of the eliminated. tracts. was ‘prepared. and the ‘railroad. company, 


| ‘ | “was required to. publish it. for. a.period of 60 days... “From. such, _pub-. Se % - | 
-. dished list were. eliminated all lands protested, ‘contested or. claimed tO. 


a be: more valuable for mineral than for agricultural: purposes and: hear-' 


ings were ‘ordered to deterniine the character of such‘lands. * Lands not ~ 


- protested, ‘contested ‘or clainied as mineral were -included,1 ‘in ‘clear ‘lists 


~~ and, certified to the. Department, for. approval and, upon. approval, were. 
included: ; in the. patent issued:. In the. absence: cr evidence to:the. con- 
trary, it: may. be. presumed: that: the above-described -procedure -was: 


ot followed i An. determining the;lands’ to be included in . the patents issued. ae. : 
ae tothe Union Pacific Railroad. Company in 1903. os: 2 


dn, the, Burke. case.the title: of the railroad. to ot rae cee re was | 
nee collateral attack; but. the. Court. also dealt at length with -the: 


position of the United States j in regard to patented. lands which have. 


been, determined to.be nonmineral at the time. of. patent. ‘The. Court, | 


in its lengthy. discussion, demonstrated a keen: awareness of. the pro: - : 

cedures; used: by” the ‘Government: in processing. public. land. patent. 
: rights. to: determine whether mineral land. exclusions avere applicable. oP ee 

_ Emphasis was directed to the procedural requirements of affidavitsand 


7 : _ certificates as well as regulations requiring | that. railroad grant. lists. ree a 
ee. Me carefully. and critically examined v, the Register and Receiver and 


_ mineral lands be excluded therefrom * * *.? : Also the Court pointed? 
~ out. that hearings: were often heard 4 in local land offices to determine. > ~ 


.- the mineral. character of the. land listed, and appeals. were not infre-. Cs 


7s quently heard by. the Secretary. of the. Inter’ 10F. (Burke s v. pos ora ee 
ee Pacifie, Railroad Co. , supra, at 695.) ; eee 
oS te eG Court’s éoncluton as to the. effect of patenting Sea ey ae 
_ ‘nade, even though they later prove to contain minerals, i is s succinctly. as 
hus - stated In the following quotation :. | “ Ta Cae a Pr: 


“Phe exclusion of ‘mineral lands is not confined to  ratlroad jand erania, bat" see a 


os appears in the homestead, desert-land, timber and stone, and other publicland= = 
eA ~ Jaws, and the settled course: of decision in respect of all ‘of them has. been oe ae 

res that the character ‘Of: the land is -a question for the Land Department, thie samers 00 2 
-.. ag care the qualifications . of. the applicant and his performance of the ASS, Soy: 
ee mee apon. which. the — to receive the title depends, and: that when. a patent i issues a er 
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: “Gt is~ “to. ne stake ‘upon a ‘collateral atc as. affording conclusive acs ao 
os - of ‘the non-mineral character of the, land and of the regularity of the acts and aa 
oo proceedings resulting in its ‘issue, and, upon a direct attack, as affording such : Bee 

' ‘presumptive evidence thereof as-to require plain and convincing proof to over- 


“" eome it. Smelting. Co. v. Kemp, 104 .U. 8. 636,: 641 ; Steel v. Smelting Co., 106 - P 7 


*U. §. 447; Mawwell Land Grant Case, 121 U. §. 325, 379-381; Heath v. Wallace, oes 
© 188 U. 8. 578, 585 +: ‘Noble Ve. Union: River Logging ‘Railroad, 147 U.S. 165, 174; eg 
- Burfenning Vv. Chicago, ec. Reilway Co. 1638 U. 8. 321, 323. In this respect 


: : no distinction is. recognized between patents. issued. under railroad land grants 7 _ 


o and those. issued. under other laws; nor is there any reason for such a distinction. 7 
- Of course, if the. land officers are induced by false proofs to issue-a patent: 


- : ve for mineral lands: under a non-miteral-land law, or if they issue such a patent, ie 5 
Pos fraudulently or through a mere inadvertence, a bill in. equity, on the part. Of 2.2002 


the Government, will lie to annul the patent and regain the title, or a ‘mineral Py 
 daimant who then had acquired such rights in the land as to entitle him to 


“ae! _ protection - may maintain a bill to have the patentee: declared a trustee for i a 
him: but such a patent. is merely voidable, not void,. and cannot be successfully e . 
te attacked by strangers who had no interest,in the land at the time the patent 


os - was issued and were not prejudiced by it. Colorado Coal é Iron Co. v. United | 
 » States, 123'U. 8. 807, 318; Diamond Coat Co. v. United ’ ‘States, 233 U. S. 236, 


_ 289; Germania Iron Co. v. United States, 165 U. 8. 879; Duluth & Iron Range: a 


_ .. Rattroad Co. v. Roy, 173 U. 8. 587, 590; Hoofnagte v. Anderson, 7 Wheat. 212, © < 
es a (Burke v. Southern Pacific Railroad Co., Supra, . at 691, 692.) - 


_ Inasmuch as the appellants have failed to establish any ivegularity : - fe 


ao United States, thero:4 is no warrant at. all for atenneag: to. anil on 


void the patents at this time, Sewell Thomas et o A-27016, varnighiraue — ; P 


oo A-27113 (December 22, 1954). : ee 
’ Appellants point to the recent 0 case of- U riited Gas, v. . Uniton Pasife gst 


he Pproval, as follows: 


ae ; OR. Co., 358. U. S. 112 (1957 ), as indicating the. possible success of: ao : i 
7 . direct attack on the title of the railroad. This decision involved. the 


ae question whether the right-of-way grant to the railroad i in section 2_ . 
/: of the same act of Congress carried with it a-right to the minérals. — 


» underlying the right-of-way. The decision, by a 5 to 3 vote, héld® 
+ ‘that the ‘United States retained the minerals: in’ the right-of-way. - | 7 
- Jands.. The majority decision stressed the distinction between the 

© section 3 land grants and the right-of-way. grant in section 2. Asa. ~ 


. matter of fact, the majority oe oo the Busta '« case with ape ve 


ei, 


‘The system which Congress set up to effectuate its policy of reserving mineral S ao 


es 7 . = resources in the alternate sections of public land granted by §8 was by way 
* of an administrative determination, prior to issuance of a patent, of the mineral gee? 


or nonmineral character of the lands. Patents: were not issued to land ad- ~~ 
‘Iministratively determined. to constitute mineral lands. And, the administrative bead 


“\. determination was final. Burkey. Southern Pacific R.. C0. 234 U. Ss. 669. Sea 


oe (United States v. Union Pacific R. Co. , SUpTA, at 116). 


"It should also be noted that the dissenting justices, oe oo ithe. as 


. right-of-way grant as carrying mineral piukte also: cited ee ‘Burke: = : a 


_ Sew with reper 858 U. aes pat 188. 


_ uly 21, (195 8. 


ee “Sn view: Of the ws fonbggoing T am unable to concur. . that. ‘the iene: ae 
ns : Union Pacific case holds out'any reason to believe that the determina- 
a tions ‘of the land. office in the granting-of railroad land patents. are 
. amy.less final under the present, state of the law than they: were at) ° 0" 
. the time of the Burke decision in 1914. In view of the language Of ee 
the Court in that case, I would be most reluctant to recommend. ANY oe 
- |. aetion to forfeit the title of the Union Pacific Railroad unless there = 
. - were “plain and. ‘convincing proof” that-the patent was fraudulently oo ae 
_-- issued or issued through a mere inadvertence. See 234 U.'S., at 692. 0 
2 oe le resolving this. appeal, I am aware of the fact that the Union: oo 
ne “Paeifio Railroad has alienated very substantial ‘acreages of land =. 
_ granted. to it under the pertinent statute. These lands are now held > ie 
by farmers: and ‘others: under. deeds: reserving. mineral: rights. to'the = 
railroad. The railroad land grant, statutes do_not merely: reserve. 
| mineral: deposits in. mineral. lands, they exclude all mineral: lands 
_. from the grants. Thus an. ‘attack on the railroad title ‘may well. 
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| jeopardize the titles of many ' other innocent. parties as well. -Further- .- : 


-more, the exclusion of mineral lands from railroad grants is not — oe 
unlike that affecting other public | land statutes under which maillions et 
of ‘acres. of land ‘have been vested... Appellants’ ‘position would -uni-- Seek 


settle titles in. vast areas. of. the United States. No compelling con- : 


siderations’ have been. demonstrated to support such a holding. 


Finally, even . if it were necessary to conclude that the United ae 


States owns the lands within the grant to the Union Pacific Railroad 
Company by virtue of their mineral] character. and may institute « 


= legal action to compel. annulment: of the patents. which it issued over | i. 
55 years ago, it would still be necessary to reject the appellants’ offers 


: to lease for, in ‘such case, the land would not be available for leasing ‘ 


3 until the patents. were ¢anceled and ‘the availability of the land noted : ae 


- on the tract books. Sewell Thomas et al., , supra; see M fartin Judge, a ; ee | 


| 49 L, D171 (1922) ; B.A. Vaughey, 631. D.85 (1956). eee 
Oe “Therefore, pursuant to the authority delegated ‘to the Solititor eee, 
_-.- by the Secretary of the Interior (sec. 23, Order No. 2509, as reviseds... 
1 FR. 67 94), the: decision of the Acting Director, Bureau of Land a oe 


/, Management, is affirmed. ‘Enarer Fr. ‘Bunwerr, oo . 
ee a es eo : ‘Solicitor, 7 

ee | » GUNREE NORDMARK 

= “A-27602 | Decided July 21, 1958 


| Bales of. Practice: ‘Appeals: Standing to Appel —0a and. Gos. 3 Lenses: he. 
- Assignments or Transfers = Ee i ale 

| Any assignors as well as assignees ‘are partics 4 in. interest to a decision which ees: 
- vacates in b part DUP: ‘decisions approving: their. assignment. of oil and: ees hs an 





: ae cad 


ate ss 
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ened: and 1 failure on ‘tnchiae, an assignor ¢ as a a paxty in. . interest ts. ‘seek: ae 


“decision. by. the Acting: ‘Director of. the: Bureau. -does ‘not. defeat the: _ a _ i 


“of: the ‘agsignor: to appeal. to. the Secretary . therefrom. 


2 Bales of Practice: Appeals: Standing to. Ajpeal—Admintstrative Pract 


_ Where one “who was not a party to a decision by. the ‘Acting: Director of the es 2 
. Bureau’ of Land’ Management; ‘but. who should have ‘been’made @ party: to ae 
“the decision, had notice of the decision’ and’ appealed- therefrom tothe =. 


; a “Secretary, his appeal-will. be considéred’ on its merits and a.motion. to: dis- 
°° miss’ the appeal because of the: appellant’s. lack of. standing as a. party, to 2 
io oe: the proceedings will. be dismissed. . a ee ee ee aes 


on and. Gas: ‘Leases: Acquired. Tands Leases —Conveyanees: Interest tae 


| Conveyed: ee ee ee eee oes 4S 
Where: the United! ‘States. ‘qaeaains to private: persons’ ahs mineral. ‘rights : 


| (excepting and. reserving only coal). in acquired. lands on. which: oil and ok 


Fas leases . are. outstanding and | the. -quiteclaim , deed. does. not. ‘except. or. 


oe _Teserve to. the United ‘States any rig ght. or. interest as. lessor under the oil ie es 7 


om gas leases, the Department retains no jutisdiction over the mineral - 


interests coveréd ‘by the’ leases’ and after execution and’ delivery: of the Pn - 


: ae aed, the grantees of the: United: States become: the. lessors of. the oil. and eas: aa” *. 


; Feaseholds.. 


si tn APPEAL. FROM THE ‘BUREAU. OF LAND MANAGEMENT 


eee A i Godfiey, Nordmark has appealed to’ the Secretary of ‘the Tatarios | ; oe. 
ee as a “decision: of November 22,.1957; by. ‘the: Acting: Director: of — 


ae She? Bureau of Land Management. regarding cértain Tands included ~_ a 
oe dine aequired ' lands:oil and: gas leases BLM-A:-024802 and. 0249388 (N. 
 Dak.)(80.U; S.-C.,1952 edi; see. 251 :et: seg:).> The: lands were under ~ 

sg the: administrative. coubroL of. thé. Soil Conservation: Service, Depart- — : 
ment of. Agriculture, wher: the. leases were: issuied.- ‘The-Acting Div 
--Peétor’s decision held. that: the mineral rights: in some 'of.the lands. 
eae covered. by::thé leases, including ‘the : interest of the United: States se 


as lessor’ under the oil and’.gas: leases,wére conveyed: by a quitclaim =~ 
deed of December’ 31, 1952, ‘fromi'the: United States by the'Chief, Soll 
_ Conservation : Serricgy Department? of: Agriculture, to He eAw and 


ssh Gertrude B. Mackoff, and'that the Mackoffs, as grantees of the United ae 


States; became: the Jandlords. of certain portions: ofthese oil and gas | 


~~ Jeases: , The Mackofis aoe a brief i in ere of the Acting Director’ S 


decision, « 4 : ok 
~~ Lease BLM-A 094808. was issued as of March i. i959, to Bex E. en 


: ‘Singer covering 1,280 acres of land, including the SWI4NEY, and the. - ey 


NWY,SE1, sec. 20, T. 142 N., R. 101 W., 5th P. M., North Dakota. 
Lease BLM-A 024938 was. issued ; as of February 1, 1952, to Paul Blake ge” ge 
covering 407.44 acres of land, including the NYSE, and lot 8, sen 
12, T.142,N,, R. 102 W.,, sth P. M., North Dakota. The instant appeal eaten 


| : : - involves only the tracts of land just. described. Ina decision of July | - ‘32 
24, 1959, the, manager approved. the, assignment, effective. July 1, 1952, eee al: 
ese of. E both leases to: cyigencae Nordmark, an “decisions of J pee 14, 1955 a a 
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ee Se manager Cee assignments, “effective May 1 ¥ 1955, hin, a Me a 


- N ordmark to the Midwest. Oil Corporation and Fred Goodstein. 


So ee OT September. 12, 1955, H.-A. Mackoff and Gertrude B. “Mackoff aoe : 
| ‘filed protests with the manager of the Billings land office stating.that 


.- the protestants had acquired the minerals in the above-described lands ee 
a by. quitclaim deed: dated December: 31, 1952, from the United States. Ge 
and. requested. the cancellation of fie: Gitetandine: leases on these  - 


lands. The protests recited that the United. States. had exercised its. 


_ rights to. purchase the lands from the protestants under .an’ option 


dated. March 25, 1935, which option reserved all minerals to. the: , | Re 
grantor, but. through mistake the. warranty deed. of December a1, 1936, aes 


‘ by. which the. lands were. conveyed to the: United States; did. not: reserve 


ss ‘the. minerals to the. pr antor. “Pursuant to the act of I uly. 3, 1943, ) 
amended. by: the act.of. March 8,.1952 (5.0. S: C., 1952 ed.,. sec. 567). ae 


ee oe the United: States: sreconveyed: te minerals in AN land. by quitclaim | Bee 


deed of December 31, 1952, recorded on J anuary 27, 1958, in-book 838... 

Lita, © MOE Deeds, page BU5, in. the office. of the cee of Deeds, Billings 
— County, North. Dakota.* 2 a 

| —-.The record contains a Seas. copy. ‘Of the quitelim ‘deed of 


eG eo Bacanber 31, 1952, entered into between H..A. Mackoff and Ger trude . Oy 
es Mackoff, husband and wife, o f Stark. County, North Dakota, ihe 
=i grantees, and the United States, Santor acting by and. through the 
Chief, Soil Conservation. Service, United States. Department of Agri- © 


: culture: The deed recites that the Chief, Soil Conservation ‘Getvics. = oe 


i - has found that title t to certain lands, including the above- described 3 


o* by. warraney, dead. dita: Deconbar 21, 1936: that’ title to. certain ee 


mineral rights in the lands was acquired. through mistake, err Or, -or | oa ? 


“inadvertence and that to ‘consideration was. paid to the grantees for: 
~~ such’ rights; and’ that ther efore the er ‘antor: does | remise, release,’ and te 


7 quitelaim unto the srantees the vhineral rights j in. the caer ibed' larids as 


_.. situated i In Billings County, North Dakota, subject, however, to. an aoe 


exception and reservation of coal to the United. States... The title of. 
the United States to the surface of the Jands was not affected by. thé 
_ deed. rs 
* In response. to fhe en by spe ‘decisions bg Septexaber 13: . 


7 1955, the manager of the land. office: held lease 024802 null and void. ag. : | 
“to ne above- ec ibed lands 1 In. sec. 20, and lease 024938 null and void. _ 
-» as to the above- described lands i in ‘sec. 12. Midwest Oil Corporation we 


| : : - and. F red Goodstein, assignees of the leases, the only parties ‘named , 7 
| — in the. decisions. of, September 13, 1956, appealed t to the e Director zeae te 
roe the decisions. ee = 


.° aDhe statute’ “urider which the ‘quitclaim deed of December 81; 1952, was executed: per: ee poe 


Os C8, “mits the: Secretary. of Agriculture to execute and deliver a. quitclaim deed on: behalf of the a 


United 'States‘ to persons’ entitled to. land or an interest therein, where the United States ake 
weaken acquired title, ‘inter ae thronet inadvertence Or mistake. Pe BIg . se os 
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: 2 OR filed Sth ee inanager > appliestions on a 5- ~year censor of ee “ae oe ne 
cS 024802. and 024988: under section 17 of the Mineral Leasing Act, as ee ce. 
“. amended (30 U. S. C.,. 1952 ed., Supp. V, sec. 226). Ina decision of ages 


ae . 2 April 93, 1957, the; manager extended lease 024938 as to all of the land : 


ae included i in the lease except the land. above: described ‘in sec. 12. In ‘a | 


ae : decision of April. 30, 1957, by the acting manager, the extension: of 


2 Jease 024802. was approved : as to all of the land covered therein except. age 2 
' .. “the land in sec. 20. The decisions approving the partial extension Of 3s 
.. the leases stated that an assignment from Fred Goodstein to Trigood —~ 
: 6 Oil. Company would not be processed until a final: decision had Spit de 


as ie rendered on the appeal involving the lands in secs. 12 and 20. 


The Acting Director’s decision on the appeal of Midwest Oil Corpo _ 


Se a tation: and Fred Goodstein. from the manager’s decisions holding the 
|. leases null and void in part held that by virtue of the quitclaim ‘deed ae 
of December 31, 1952, the United States lost jurisdiction | over themin-. 
>. erals in the lands and H. A. Mackoff and Gertrude B, Mackoff became = 


7 the landlords of the above- identified portions of the oil and gas leases ve ae 


44, 1958, ny as they approved the iadandiede of the eee we ae 


Ho : = owned portions of leases 024802 and 024938 from Godfrey Nordmark .. . ze ne 
+>. to. the Midwest Oil Corporation and Fred Goodstein; vacated the ~ - 
 - manager’s decisions, of. September 13, 1955, declaring null and void 


* the privately. owned. portions of the leases : ind affirmed the manager’s - eo 


ae and acting manager’s decisions of April 93 and April 30, 1957, insofar : 


ae. as they denied extensions of the privately owned portions of the leases 7 


o “here under consideration and suspended action on the Be for ap- - e oe 


~..-proval of additional assignments of the leases. ote 
pees Phe Acting: Director’s decision named Midwest Oil Corporation. hak 

ee and Fred Goodstein, the appellants, and H. A..and Gertrude B. Mack- 
| -- off, the protestants before the manager, as parties to- the decision. | 


ae ee Copies of the decision were sent to the. original. lessees. and to their ©.) 
“assignee, Mr. Godfrey Nordmark, the appellant in ‘this. proceeding. oe 
Mr. Nordmark served notice of his appeal from the Acting Director’ Six one 

Me _. decision on H. A. and Gertrude B. Mackoff, who filed-a motion for 6°: 
poe Se dismissal of Mr. Nordmark’s s appeal and an answer in this proceeding. Ee 


The motion for dismissal of the appeal asserts that Mr. Nordmark . _ hae 


fae — a stranger to the proceedings and is not entitled to appeal from. the i aes 


“Acting Director’s decision: Although the assertion may be technically oes 


.. o ee . because the Acting Director did: not. make Mr. ‘Nordmark a a eo 


ae rn 243 CFR, 1954 Rev. 921. 31 ( Supp. 5: the regulatory provision govering the Nght of ek oe Rene 
4 Pee ‘appaal to the Secretary, provides that: Paige. Made. 
oo Any party: adversely affected may appeal: to the Searcy of the Tuterior from as Sues, a 

oe “a. final decision of the Director, whether such final’ decision is on an appeal OF ds 
fe es i. . an original decision, except from such. a decision: which, ‘prior to promulgation, ~. 7 ae 
has been approved by. the’. Secretary. No. appeal, ‘however, may. be. ‘taken from. . a : oa 

“decision of the Director aftirming a decision of a subordinate official ‘of the Bureau ee a ae 
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Ae Sree Be July 21, “1958 > pee 8 , eee. 
ue éparty” t to the decision of November 22, 1967, trom which: nie ae 


| | . ‘is taken, it isnot a proper basis for dismissing this appeal. ‘The Acting 
re Director’ ‘s decision, enter alia, vacated the manager’s decisions. of July ~ 


a 14, 1955, approving the assignments of these leases. from’ Godfrey — 
ON ordmark. to Midwest Oil Corporation and Fred. Goodstein as to the, 


lands here under consideration. In effect, this ruling held: that’ Mr. as 


Nordmark was the record titleholder of: the. leases. when the title of. 


= the United States to the mineral interest in this land was quitclaimed — 


to. the Mackoffs who then became his landlords. | This ruling plainly © 


affected a right’ and interest of Mr. Nordmark as one of the parties. 


to the assignments and he should: have been made‘a party to the Acting . 


a. ‘Director’ s decision... ‘The failure to make. Mr. Nordmark a party to 
“that. decision ‘is not a. valid.reason for dismissing” his appeal. “Al: . 


though 1 the case might be remanded to the Bureau with directions to 


amend the decision of November 22, 1957; by making Mr. Nordmark — 
ee a party thereto after which his appeal to thie Secretary would be con- 
sidered, such a procedure: would be pointless since Mr. ‘Nordmark 
: ce ‘tebeived actual notice of the decision. and has taken-an. appeal from it. 
7 Th the circumstances, the motion to dismiss i is denied, and Mr. ‘Nord haa i 
— mnark’s appeal ‘will be considered: on its merits. | | oe 
oe, In support of Mr. Nordmark’s appeal it is aritiied that desbite ihe 7 | 
Boas + guaitelaim deed to the Mackoffs, the lands here under consideration 
oon remain subject to the leases; that the Mackoffs have no. right to. assert 


any interest in the mirieral deposits underlying the lands until the 


outstanding leases, including such extensions as are authorized by iby. 

“have expired by operation of law or have terminated; and, in effect, 

"that until termination of the leases the Department. retains juvisdiction 
fies of these lands for all purposes. - | 


~The appellant’s contentions ignore the fact that: nie hee an: 
interest in real property is transferred subject to an outstanding (ease, 
~~ the grantee or transferee takes the interest of the transferor in’.the 

‘Teasshiold’ estate unless that interest is reserved or excepted’ from the 

transfer; and although a voluntary transfer of the reversion by the 
landlord. neither terrninates the leasehold estate nor deprives the tenant . 
of his rights, the transferee becomes the landlord under the lease.® 


“in any case where the care adversely affected shall have failed to appeal from the ” 
decision of such official.’ be . 


As Mr. Nordmark’s assignments were “not vacated Dy ‘the manager’ S: decisions of Septem- 7 Sn 
per 13, 1955; “from. which the. appeal to the Director “Was taken by Midwest. Oil Corpora-. ; 


- tion and Fred Goodstein, Mr. Nordmark’s. appeal is not. precluded. py the provision | of. 


a 221. 31 ‘prohibiting. appeals from the Director’ s decision. affirming a decision of a subordinate | 


i ‘official of the Bureau . in a case. where the adversely. afiected party failed to appeil. from 


the decision of: ‘such. official. 


4 Ordinarily. a tenant is not. deprived of. his leasehold ‘estate by. the ‘sale of the | premises - 


‘ and upon a transfer of- the. reversion, ‘the. transferor ceases: to be the. landlord, the privity | 

OF. estate between him and ‘the’ tenant ceases,. and he ean no longer assert rights. against’ 
ee : : the tenant: based thereon, e. ‘g., the: right to rent accruing after the transfer of the reversion ae: 
ae passes, to the transferee, Tiffany, The Law of Real Fmener ey Vol. i see. 116 Ga ed. J be yee . 


ees ele 
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- In the instant. case, , the United States aa not reserve or ae from - 
» the. operation of the conveyance its interest as lessor under these leases - 


see > ~. but quitclaimed to the Mackoffs all of the ‘paineral: interest: of the ; or 
_ United States in these. lands, excepting only coal, so far as this record 


oe, shows:* The provision. in section 4 ofthe Mineral ‘Leasing. Act. for i . | 


Le : Acquired Lands (380'U. S. C., 1952 ed., sec. 353) making any: sale or 


ne conveyance of acquired lands subject to outstanding leases under the =~ 


act appears. to-be a statement of what the-rule of real property law a 
eo would. be as to the effect of.a sale of leased. premises: in the absence of 7 
statute; and does not change the outcome in thiscase.. 6 
‘The, conclusion of the Acting Director’ s decision that. as a result of 
ee ane quitclaim deed of December 31, 1952, the. -Mackoffs became the 
landlords of the above-identified. portions of the oil and:gas leases here - 
under consideration is. consistent with Solicitor’s opinion M-36269° of 
March 24,1955 (unreported) , which considered certain effects of a sale... - 


: by. the. Department of Agriculture (under a different statute from. ~ : 


that. here involved)--of all acquired mineral interests. of the United 
States where such interests were subject to an oil and gas lease issued 
under the Mineral Leasing Act for Acquired. Lands. The opinion, 
~-without quoting the words of the conveyances made under the statute . 
| (fo U.S..C., 1952 ed., sec. 1033), , indicates that the Government’s interest 
in the lease of tninerals was. expressly quitclaimed. and states that the 
rule, without exception, appears to. be that where a tract ofland con- 
taining. a portion.. of the.leased deposits is sold without. the lessee’s 
participating in any way, the lease continues as a single unit as to 
all of the land. and the: lessee’ s obligations under the lease, including : 


“Thompson, Gowinentaries on! ‘the: Modern Law of Real Property, Vol. Tit, sec, 1385 5. 82 . 
-~. American Jurisprudence, secs. 89; 96. 


4In the brief on appeal to the Director (pp. 9-10), ie ‘then appellants Seated’ that Mr. me 


. Barl: A. Hendrickson, Chief, "Regional Land ‘Acquisition and Sales Division, Soil Conserva-. 


tion Service, Lincoln, Nebraska, instructed Mr. Lloyd 8. Good, Range Manager, Dickinson, — 


7 _ North. Dakota, to. advise the Mackofts’ of the oil and gas. leases when delivering the quit~: 
: Ms tlaim deed. “The brief then. ‘quotes the féHowing | Jetter from Mr. Good to. Mr. Mackoff : 


—- - — 5, PR Ae ae RG BE aetanagiing. OH ; ““Dickinson, North Dakota ives 
ae | Z Og oa see ees  January:21,1958 > 
ante, H. Ac Mackoft, | i Lee age ee OE Oe ee tes 
“o 3 Attorney- at-Law ig. 2 

.,. Dickinson, North ‘Dakota, 

“Dear Mr. Mackoff : _ ? a os ee 
- “Attached you will finda Quit Claim: Deed which conveys minerals ‘buck ‘to you on 7 

-. certain tracts of land which the ‘Government acquired from you. The. ‘deed does 

. . not cover all the: minerals which you requested, but does cover the. minerals which Me . 

es ‘the Government believes were. acquired, through error. ‘This. deed. should be eee 

“corded. as soon as possible. ~ ote 

aes “The minerals have been leased by the Bureau of Land ‘Manageniént ‘ on the follow--..., ne 
“ing: SWYNEY and NWY%SEY section 20, Twp. 142, Range 101 are included. | 


“with other lands in an Oil and Gas Lease BLM~A~024802 issued, to, Ben E. 1. Singer... os 


a effective March 1, 1952. 


ier “Tot 3 and N’SEY Section * 12; Twp. 149, Range 402 are ‘included. with éther = 


A February. 1, 1982, ; — 
ce ee oe ahrae % - a dae i . 2 Nice aie ° every. truly, yours, ee: 
: ad ied a int ts a : “: Be ee = - OS Ps Oe aS ° a a “Lloyd R. Good, — 

7 - ae ae . ee Range Manager.” a 


: Jands' in an Oil. and. Gas. Lease. BLM-4-024938 issued | to. Paul Heke, ace ae a a Se 


se on ee Or & Gas LEASES on WILDLIrE REFUGES | oh eee 


EP uly 15, 1958 


ae Be ae obligation t to: 5 drill and: producer remain. haar ae “The oe 
also holds that any sale of’ the minerals must: be: subject to all of: the. 


-  Jessee’s rights including the right to an. extended term; that the lessee’s 
- obligation. to pay. royalty with respect. to privately oad land is not... 

governed by Federal law, but is governed by State law; and that since — 

all of the rights of the United States are conveyed. ander the statute, 


Including its rights as lessor, the United States has no voice in the dis- 
posal of the minerals and may not share in the royalties. 7 
Inasmuch as the deed to the Mackoffs here under consideration did 


-~ not except or reserve to the United. States the lessor’s interest under 
these. leases but expressly quitclaimed: the mineral interest of. the “o 
oo United States: in the lands,. the. conclusions. of Solicitor’ Ss opinion oe 
_ -M+36269, supra, are applicable i in this. case,. and.the appellant's asser-— 


oe tions'to. ‘the: effect.that this-Department retained:jurisdiction as lessor © _ : 


ae under. the leases after the mineral interests. were quitclaimed cannot» ee a 
be: sustained. Accordingly, the Acting Director’s decision that. this *— oe 
: Department had no jurisdiction over the mineral. interests here in- © 


a volved. after the effective date of the conveyance: ‘to the Mackoffs. is. 7 . 7 = 
correct, as are the. related. rulings. vacating actions ‘by: the. manager, eee 


- which were inconsistent with the conclusion that. by reason of the quit- 
claim: deed, the Mackoffs became landlords under these leases on. the: a ae 
a Jandsi incontroversy. © = oe 
For. the reasons. discussed hésein: “ad. pian to; ae aithotity . a ae 


- peg to. the Solicitor. by, the Secretary of the Interior , (sec. 23, cone Le 


ss “Order No. 2509, as revised; 17 F. R. 6794), the decision of the © Acting oe 
a _ Director, Bureau of f Land Monagement is affirmed. . 7 ee 


- Eparoxp. Tt Barve: e 
: Pepe Solicitor. 


VALIDITY | OF REGULATIONS ‘RELATING TO ‘OIL: AND @as TEASKS. - 
“ON WILDLIFE REFUGES, GAME RANGE AND COORDINATION 
“LANDS | - 


: Mineral Leadiig. & Act: ‘Generally: 


- The Seer etary. of: the Inter ior-is’ not authorized Dy: law: to effectuata: the. policies 


of the Mineral Leasing Acts so single’ mindedly that he is: thereby. equally: 


ae 9 required. to ignore the objectives, of the. wildlife conservation. laws. 


_ : Oil and Gas Leases: Discretion to Lease’ 


oe The granting of: oil and gas: leases on: Federal lands is. B matter r yeithin the. dis: 
, cretion. of the Secretary of the Interior. and regulations. reasonably. Eeuunne | 
lessees ‘to prevent waste and ee Property” are valid. pea 


| ' _ Seretary of the Interior « 


_ Under the. permissive language ; in: ‘the. Mineral Leasing. ee ‘consent. re tease = a as 
may. be pants subject. to. appropriate conditions: 8 prescribed: Py the * Seeretaty. a = ce 


1 Vie A, 2 


et ter 306. oy -DROISIONS | oF THE: ‘DEPARTMENT OF THE: INTERIOR (06 L D. D. a 


- ‘Wildlife Refuges ond Projects. : oS - i. 


" Adininistrative withdrawals of public. lands for’ wilalit sanctuaries ¢ oF refuges a i . 


in connection with. national and international programs are valid, 


S a i. Wisse and Reservations: Generally — 


Withdrawals made under the Pickett Act must be within the bounds of a ee - 
lie purpose,” Or. ‘one of the specified purposes, and the: termination of ‘such 
reservations: “depends: either on aD administrative | or “a ‘congressional a 
_Tevocation. ae ge ss Le tN? Oye ee, eae 


_ * To; THE ‘Secrerany OF THE Ivrenror. 


You have requested an informal mhonigraidluin: opinion concerning % 


F your authority | to issue. the regulations of Ja anuary 8, 1958, which were. 


: a designed to protect wildlife sanctuaries: in granting oil and gas eases. A 
~ under the Mineral Lands Leasing Acts. It has been suggested that. 


~ you lack statutory or other authority thus to protect’ the public in- 
_ terests by issuing these regulations : assuring the preservation of wild- 
tife areas for the purposes for which they. were set aside or: acquired. 
‘ It has been suggested further that you lack authority. to withdraw, 
by. administrative action, areas of the public domain for wildlife con-_ 
servation purposes. — ih my ae neither suggestion 1 is well founded 
in the law. a | . : . 


OL. Toe Racurarons 


: Section 1 of the Mineral Leasing Act of Februaty 20, 4920,2 -pro- 
vides, with certain: specifications and’ exceptions, that lends owned : 


by the United States containing designated mineral deposits shall 


be subject to disposition. Your discretionary authority, as the Secre- 
tary of the Interior, in making such disposition stems primarily from. 
section 17 of the act, as amended.’ It clearly states in permissive _ 
language * that. all lands subject. to disposition under the act which. . 
are‘known or believed to contain oil and gas deposits “may be leased 


by the Secretary of the Interior.” Further, you are authorized in’ - 7 


*. section 32° to prescribe necessary and. proper. rules ‘and regulations. a 


_ and to do all things. necessary to carry out and accomplish the pur- 
2 ~~. poses of the act. We wall’ return to the: ‘Subject. of discretionary’ eee 
ee authority later. rape ee Ge oo mo 0 ae es 
—<. [thas been: suggested that by reason “of the eee iond in section: ee hats 

> he the ‘maxim cupressto unis est exclusio alterius applies. and Jimits 


- * Not in: chronological order. e a = 


“aga F, R,..227.: 


- 241 Stat. 437, as amended, 30:0: S. C., 1982 ed., see, ‘isi. 
$30 U.S.C, 1952. ed., sec. 226. =. : 
"FOULS. ew rel. Siegel ¥. Thoman, 156 U. 8. 853, 360 (1895), and 2 Pere Haute & 1. R, Co; ¥: 
ae, Indiana, 194 U. 8. 579, 588 (1904). os oe a natn. atl 


- - 8BOTL S. C., 1952. ed:, sec. 189. 


Gs 2 - $30 U, 8. CJ 1952 ed., see, . 181. ne nee ome 


ae. 8051 ae “OIL, & GAS. LEASES, ‘ON. ‘WILDLIFE. REFUGES Re 80R 


gd uly 415, 1958. 


: cs o. your. peer “That 3 maxim is ‘gubjeet t to! ‘many - safeguards ere oS 
oe certainly cannot be properly: invoked here. According to Sutherland, Deh es 


| : ” it requires. great caution in its application, and i in all'c cases is s applicable 2 ie re 
aes only under certain. conditions: ee 7 | SS : 


eo ‘As a tool of statutory. interpretation 1 thet maxim is- important: only inso- . ee 
-. far. as it is a. syllogistic restatement that. the courts will first look strictly to the - ao te 
= literal language. of the statute to determine legislative intent. And ‘so, where a eee 


. ae the: meaning of. the statute: is. plainly. expressed in its language, and if it. does. 7 ite Be . ; 
: nae ' not: involve an absurdity, ‘contradiction, injustice, invade public. policy, or if the” eos, . : ie 
_ . statute is penal in. nature. or. in ‘derogation: of the common law,.a literal interpre-— nae 


| = tation will prevail.- ‘Conversely,. where an. expanded interpretation will. accom. | 
. plish beneficial results, serve the purpose for which the statute was enacted, is a. 


ne Necessary. incidental toa power or right, or is the established eustom, usage. or. : 


_ ‘practice, the maxim. will be‘ refuted, and: an expanded meaning given. In al 3 
eases” ‘the. numerous intrinsic. and | extrinsic : aids of interpretation are of: mn 


eS i portance an ascertaining whether the maxim will pr evail. [Italics supplied]. 


In this instance, any prescription of rules and regulations necessary 


‘to carry out the purposes of the Mineral Leasing. Acts.on wildlife 


‘sanctuaries inevitably. involves-other’ See tunery. Progranis | and national ; 2 i 


commitments. See for examples: 
1 Game Laws of May: 25, 1900, 31 Stat. 187; 16 U..S. CO, 


1952-ed., sec. TOL See also 18 = Ss. C., 1952 ed., secs. an a ae 


et seq. rer 
2, Game Bitds Eggs Act of e une 3, 1902, 32. , Stat. 285 ; 16 
U.S.C. 1952ediysec. 702, Ce 
3. “Migratory Birds Act of March 4, 1913, 87 Stat. ee. Gee a 
) “U.S. C., 1952 ed:, sec. 678. 9 va 
ee 4, Kansas Game Preserve.Act of June 22, 1916, 39 Stat, 238, os 
and March 10,.1928, 45. Stat. 300, 48 5 
3 b. “Migratory: Birds Treaty Act of July 3, 1918, 40 Stat. 7 BB; > 
16 U.S, C., 1952 ed., secs. 708-711. a 
6. Migratory. Birds. Protection Proclamation of J uly 31, a 
1918, .40.Stat.1812. . , 
af Ozark National Forest Gane Refuge Act of February 
98, 1995, 43 Stat. 1091; 16. U. S. C., 195% ed., sec. 682. 
ote 8. ‘Ozark National Game Refuge Proclamation, April 26, es 
— - 1996, 44 Stat. 2611. | ees 
— 9 The Upper Mississippi Wild Life and Fish Refuge’ ‘Act of ae 
June %, 1924, 43 Stat. 650; 16U. &. Co J 1952 ed., secs. Moe oe 
et seq. aed , 
10. Fish Cionisaetadets Act éf. May i 1998, 45 Stat, 478. 8. i a ee 
i. Fish-and Game Preserve Act (Idaho), December 15, 1928, pee ee 
45 Stat. 1022. . oe. e 
“12, Fish Culture: Act, Ta anuary 2, 1929,. 45 Stat. 1149. 


= os 72 Sutherland, Statutes and Statutory Ginstruction, ‘see. 4917 (oraek ed. 13048). a 28 gh 4 


T 
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ae Ge 18. Migratory. Bird Ciisaration At of February 18, 1929, 


45 Stat. 1222; 16 U.S. C., 1952 ed., sec. 715-715r. 

- 14. “Migratory. Bird Conservation Act. of March. 16, 1934, 8 
—. Stat. 452; 16 U. S.C. 1952 ed. sec. 718-718h, 

a 15. Wildlife Conservation Act. of May 19, 1948, 62 Stat. 2405 
ages Toe -16 U. S.G., 1952 éd., sec. 667b-667d; ; | 

: 16. ‘Fish Restoration aiid Management Projects re of a | 
~ gust. 0; 1950, os Stat. 4305 ae Us 5. Gs 1952 ed., SeCS,., WT, 
ie. 2 ab Begs » 

mee WT. ‘Migratory. Birds Conese dion ‘Act: of J “e 30, 1956, 70 
Stat. 722; 16 U. 8. C., 1952 ed., secs. 718a. ed seq. | 

“18, Fish and ‘Wildlife Act of August 8, 1956, 0 Stat. 11195 

16U.S. C., 1952 ed., secs. 742a, et. eq. 


’In-connection with the. ae statutory programs it is of interest to 


- “pote that the Criminal. Code’ specifically. states that: 


Whoever, encept in compliance with rules. and regulations promulgated by au-- 


oath thority of law, hunts, traps, captures, willfully disturbs or: kills: any bird, fish, or - 


wild animal. of: any kind whatever, ,or takes or destroys. the. eggs or nest. of any 
such bird or fish, : on any lands or waters which are set. apart or reserved. as. 
sanctuaries, refuges: or breeding grounds for such birds, fish, or animals under 
any law of the United States’ or willfully injur es, ‘molests, or destroys. any. proper- — 


‘ty of the. United States on any such lands or waters, ‘shall be fined not more than. : 


$500. or imprisoned not more than six months, or both. [Italics supplied. aa 


Even if the Mineral Leasing. Acts, taken. together were to be con- 
sidered i in the nature of a positive ‘mandate. to grant leases rather 
than as:a- grant. of permissive authority to you as. Secretary to take 
certain action in your discretion,® careful consideration. to the ap- 
plicability of. those: wildlife: conservation: Jaws nevertheless would be 
essential. As a policy matter, you necessarily should adhere to the 
general proposition that you were not by law authorized to effectuate 


 -" 80 single mindedly the policies of the Mineral. Leasing Acts, that: there- ee 
by: you. equally -were: required: to ignore: the’ pogrecsionsl pbyectives io 
. of the above wildlife conservation laws.?° ee. ee 


| ® “e has Frequently the entire - ‘scope of: Congressional : purpose calls ‘for. careful | 


at oa accommodation of one. ‘statutory scheme. to: another, and it.is not too much to : 
oe demand. Of ‘an. administrative body that it undertake t this accommodation without 
_. excessive: emphasis upon its immediate task.” ’ 2 oe 


_ | That principle, i in my opinion, should. control . in: this 3 instance. , e ghee ie 
However, returning | to the. subject. of your leasing authority, it is eee 


eo. pertinent nee to note that the Supreme Court has clearly. indicated 
- that the. ‘public interest i Isa, factor to. be. considered i in, mineral leasing ae 


- itself.» 12. 


ome 818. U. S, C., 1952 ed., Sec. 41 as enacted into’ positive law June 25, 1948, 82 Stat, 686. < 
“ Based largely on Conservation Act of January .24,. 1905, 33 Stat. ‘G14. oe a re 
® United States v. Wilbur, 283 U. 8. 414 (1931). . 


In this. connection see. poulhers Steamship oe v. W. L. R. B., 816 U. 8: 31 vor ; > 


4 Jbid., n. 47s 
2 Chapman. Vv. Sheridan- Wyoming Coat Oo., Iné., 338 U. 8. oat. (1950). 


- leases." odds 


.* son has held:. ae pire 


7 = creed rome GAS. ‘LEASES: ON: WILDLIFE REFUGBS is BOO ee 


J uly 45, 1958 


“The Minced oe leaaae Acts,” it no ‘aid, heontel ‘broad aoe 
ac powers on the. Secretary as leasing. agent. for the Government: We ae ae 
find nothing that. expressly. prevents | him from taking into considera- a wee 
tion whether. a public, interest will. be served Or. injured by. opening i 

a particular mine. But we find no grant of authority to create a 


ee . private: contract right that, would override his cecaning: duty to be. i — 


Der aos ae no eee to: freeze this. subi aie into.a an i 4 7 
. irrevoeable private property’ right. ie cle ee 
“Tn connection with noncompetitive A ind’ gas ‘dase ‘adie éarliar- on 


| on lands within. wildlife refuges, ! Assistant Secretary. C. Girard. David- | : i. 7 : fi 


oe ee With 1 regard” té ‘such’ _ryptlalate ‘cbiaged lands’ [within ‘the Bitter” “Take - 


: ‘Unit ‘Area. ee the: purpose. of .the. Fish.and ‘Wildlife Service. in. protecting ms i 


a the wildlife. of t the. refuge: would be effectuated by the. protection secured. by, the tk, 
ai terms of. the unit. ‘agreement ‘prohibiting drilling on ‘those. ‘lands. “except with U3 
| the ‘consent, in. ‘writing, ‘of this ‘Department: ‘and: ‘by. ‘the provisiois, ‘hereinafter a 


Be set forth; to be included ‘it this léase *'* *: The lands ‘of. the: Unit ‘Area, includ: ee 
ing the Wildlife Refuge lands within the Unit Area; . have’ been ‘designated as Sie 


Bi comprising a block of. land regarded.as. logically: subject to: development: under | : 
the unitization provisions of: the: Mineral. Leasing Act... The: ‘drilling of a test 7 


well or wells will be:on land outside the refuge. ‘No. drilling will be authorized | 
within. the refuge area: at:this time: : Should oil: or gas. be discovered: on: unitized _ ta 


es - land, outside the refug e arid. drilling. within the- refuge. “prove. to. be: necessary: and oe. 


ae advisable for. the. conservation: of natural . resources, no. drilling will be permitted . 


eS) within thé refuge even then. except. with the. consent in writing of the head’ of. : 


the’ agency having jur iSdiction ‘over the’ ‘said refuze and whder; such terms: and 7 


- conditions as “he: may ‘deem. ‘necessary: ‘For the protection: ‘of the’ refuge.” The = 


. above provision™ in. the-.unit. agreement and the her einafter-mentioned: ‘provisions oe 
of the lease will-adequately protect. the, Wildlife Refuge from the devastation 
of: its. prime. function, . while, at. the same. time making: possible the: adequate - 
. 3 unitization and development of, the oil pool. [italies suplied]." oe _ var 


. Speaking generally: of. administrative. power to eondiunn consent: ne ee 


per Mr. Chief Justice Hughes | said.in James, State: Taw Commissioner Wyo 7 


Dravo. Contracting: Co.,;802 U.S. 184, 148. (1987)... Dietga het oe. Se ee 
. oN ormally, where governmental ; consent is essential; the consent. may: be- granted = Ui ee 
- upon terms appropriate to the. subject and transgressing no. constitutional limiev ce 
| tation. ‘Thus, as a State may. not be. sued without ‘its consent and “permission 7 rs 
is. altogether voluntary,” it follows: “that it may pres¢ribe the. terms and conditions” age 


on which it consents ‘to. bested.” Beers v. Arkansas, 20. How: 527, 5293: Smith vi 


= \ Reeves, 178 U. 8. 486, 441, 442. Treaties of the- United. States are to be made _ 


. | - with the advice and consent of. the Senate, but it is familiar practice. for, the oe 
Re Senate to accompany the exercise’ of this authority with reservations. Hyde, se 


a International Law, On De $519. The Constitution. provides: that no: State without, ; 


92 Pp, 627-628." : 
' 8591 D. 809, 811 L (1946). ees 


SLO Fe ede be k et 
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wage the. consent of: Conuress shall enter into. a ‘compact with another ‘State. ‘Tt a 4 
ee ees hardly be doubted that: in: giving consent Congress may aOSE conditions. . ae eT 


Sees Arizona v. California, 292 U. S. 341, 345. | | 
"This Department has taken a similar position consistent i in. assert nae 


oo “pay the ‘power to condition ‘its’ administrative oe. As. stated P - 


- earlier by the Assistant Secretary: - 





‘The power of the Secretary of the Interior to establish | this legai relationship a ee 


= [between the United States: and the. lessees | flows from the fact that assign-' 


ie ments may be made only with his consent, and “where | governmental consent . 


. -ig-essential, the consent may be granted upon terms appropriate to the subject |. 


a) and transgressing no constitutional limitation.” . dames Y. Dravo. Contracting 


Co., 302° U.S. 134, 148. That is to say, the power to. grant or withhold consent | 


| . includes. the power to impose reasonable conditions in giving consent. 36. Op. ; 
oo Atty. Gen. 29; 56 I. D. 174, 183; cf. Montana Fastern Pipeline Company, 55 1. D. 
189, 194... The: establishment.‘of. the. legals rélationship® “resulting from the. ap-. 


| : proved assignment is such a condition and therefore valid. mee 


‘ ‘Since, the granting of oil and gas. Teases on Federal lands therefore 
_is.a matter within your discretion,’” any regulation you adopt reason- 
_ ably requiring lessees to conform to certain specifications and -instruc- 
tions designed to prevent waste 7 protect Property icant: will : 
be sustained Py the courts.” ig | 


oe " Auwaokry To Wirapeaw TLanps 


The exercise of administrative discretion, whether Fased 0 on implied 
‘ atithority or on specific statutory authority, often can be a source of- 
argument. . ‘However, there are well-founded principles to guide an 
‘executive or an administrative officer in the exercise of ‘such dis- : 
eretion. Long ago the Supreme Court noted that we have no officers 


: in this Government from the President down to the most subordinate | 
agent. who does not hold. office’ under the law, with prescribed duties 


~ and limited. authority. 1° However, “a: practical:-knowledge- of. the 
ae action:of any one ofthe great departments. of the government,” that - 
Court also has said, “must convince every person that the head of a - 


eee 7 department, in the distribution of its duties and responsibilities, is oa 


often compelled to exercise his discretion. ‘He i is limited in the exer- 7 | 
else of his powers by the law; but. it does not follow that he must — 
show a statutory provision. for everything he does. No government: - , 


-. could be administered on. such principles. To attempt to regulate, - ~ 


o by law, the minute movements of every. part of the complicated. ma- 


a a _chinéry of government would evince a most unpardonable ignorance fe: 
poo = on. the subject. Whilst the ‘great outlines: of its tTmovements may be 


= "16 58" L De 712, 715 (1944). In this connection, see. also. Sundertand Vv. United ‘states, sae Se 
266 U. S. 226, 235 (1924). oat 


_ “United States ea rel. Jordan vy. Ickes, 55 ¥. Supp. 875 (1943); afd 143° F. 2d 152, 


_ \ gert. denied, 320 U. §. 801 and 328 U. 8. 759. 


38 United States v. Grimaud, 220 U. 8. 506, 516 (1911), Forbes V. United States, 36 


os. . Supp, 181. (1940), afd 125 F. 24 404 (1942), aff'd 127 FP. 24862. (1942). 
eS eo * Phe Be Acceptances, 740. 8.7 Wall. ) 666, 676-677 (1868). , 


Fuly: 15, 1958 . 


marked « aut ao limitations imposed on tid exercise of its: 8 powers, ae 2 
- there are numberless things which must. be done, that. can neither be 
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- anticipated nor defined, and which are essential to the proper action of. ae 


20s the government. * * #720, 


‘In this instance, however, stntutoiy authority i is not lacking. “Bec! Motes. 


ar. tion 1 of the Pickett Act.of June 25, 1910, authorized the President: ae 
 @* * © ot any time in his discretion, temporarily [to] withdraw. from. 9's. 
_ settlement, location, sale or entry any of the- public lands of the. fe oa : 
_ United States including * * * Alaska and reserve the same for} 
ae -water-power sites, irrigation, classification. of lands, or other publia. a 
. purposes to be specified 4 in the orders of withdrawals, and such with- 


: drawals or reservations shall remain. in force until revoked by him | fee 


: = or by an Act of Congress.” [Italics supplied. J 


.- 'Thréeobservations are pertinent at this: point in connection with: that: oo 
| ae (1) The reservation oe is not limitless, ‘but. must: be Pee 
: exercised within the bounds of a “public purpose,” or one of. the speci- ae a 

- fied: purposes ; (2) the temporal extent of any such reservation for ate 


= : public purpose depends either on an administrative or a congressional By 
_. revocation; (3) within general authority of law-such a8 the. McCor- 2 
- * mack Act of August ’8, 1950, the President .can. vest’ and has. vested. 


= - this statutory authority: to withdraw or reserve: dands 3 in the Secretary ae 7 on 


- a of the Interior.”* © 


On the general siukhonity of: the Scoretary of the Interior to with 


oe dew: public lands, Acting Solicitor Cohen once said: 


“The. function. of administering the public lands of the United States is 8 conferred” eee 


= —*’'T he: Secretary of the Interior is citer with the supervision of 
"public business. relating to: the following subjects [and agencies] = 


ee [13] [P]ublic lands; including mines. ms 


—_ 7 cn the Secretary ¢ of. the Interior by statute. ‘Title 5, ‘see. 485, United States pie : — : 
. provides: ~ | Kae 


“- = “Aiso' see Title 48, secs. 2.and 1201, United States Code. This athtutory authoriza: : : re 
_ tion. includes authority over “the acquisition of rights in the public lands. ands 0 


ea the general care of these lands.” .-Cameron v. United. States, 252 U. S. 450, 4595 ~ : ee : 


co Riverside « Oil Co. v Hitchcock, 190.U. 8.316, 324; Knight v. U-S. Land. Assooiation,. - ‘ 
| i dae Ue S. 161, 177, 181; United States v. Schure, 102 U. 8. B78, 395. ee 


Tee aid Ee a ee ea Ms Degas Bg SO 


The courts have: consistently adopted the. view that the Secretary of: hee : 


anes is authorized to. withdraw public lands. _Northern Pac. Ry. Co. v. Wismer, — oo 
 . 246 U.S. 288; 287; Chicago, Mi. € St. P. Ry. v. United States, 244 U. S. ‘851, B00. 425 2 
857; United States. v. Mérrison, 240 U.S. 192, 212: Wood v. Beaeh, 156 Uv. S. 548," od es 
BBQ; Riley v. Welles, 154 U. S. 578; Bullard v. Des Moines Railroad, 12908. 
167, 172; Wolsey v. Chapman, 101:U..8. 755, 768-770; Wolcott v. Des Moines, 5 cay 


_ Wall. 681, 688; Wilbur v. United States, 46 F. (24) 217, 219 (aff'd, 288-U. 8.414); 


a Stockley ve. United States, 271. Fed. 632 (rev'd on other grounds, 260. U. 8. BRD), 7 oe 


ea United States Vv. Macdaniel, 32.0. 8. (7 Pet, ) 4, 14-15 (1888). 


>. 9136 Stat. 847 548 U.S. C., 1952 ed., see..144. 


tl 8 64 - Stat. 419; now. re- “enacted and ‘codified ‘as 3 U.S. C., 1952 ed., secs, 801 et seq. = ne at er 


woes a ica Order No. 10355, May 26, 1952 ek R. 4831). 


oan } 7 
: ; 
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Le Sai of ee cases  invélved the. validity of orders: of withdrawal. issued by the ep 
aes “Secretary. of the Interior., -In each case the withdrawal was held valid on the | oe 
.* ‘ground that the act of the Secretary of the Interior was, in legal contemplation, 
“the. act of ‘the President. - This has also been the position previously, taken by 3 


a this ‘Department. (Daniel P. ‘Nolting, A-17134, ‘January 28, 19338.) 2 


The Acting Solicitor went further even insisting “ ca ok ‘The Presi 7 


ees dent. tad has inherent power, apart: from’ these ‘Sstatutes,?* to make ~ 
Seeie permanent reservations of public lands for Federal uses. “Opinion | of 7 

oo Attorney. General. to. Secretary’ ‘of ‘the. Interior, dated. June 4, — 
ee 1941? . “#77 26 While It is unnecessary for you to claim | or rely on ; 


| ‘hat the existence of such authority has been asserted i in | prior adminis- ~ 


: 7 ae 
aoe S cos 
at ta SA i} 
ee ens 
. 


a “Conenzssrow’ar, Hleaninids oes 


a sat ae seals simwested: that, the: Public: Lands Saicsmmetis ¢ of ‘de a 
: Senate: Committee on. Interior:and Insular Affairs may desire to hold 


, hearings: on. this. matter.::: The: ‘Legislative. Reorganization. Act. of 


- August 2, 194628 -“As-an exercise: oe the rule-making. power of the — a 


Senate,” has vested: i in the Committee, legislative. jurisdiction over-this 


; ~ subject: 29° Hurther, the legislative. oversight provision. (sec., 136) of i 


that:act authorizes that Committee.to, conduct such studies.and hear; _ e 


= ings and to propose: such changes i in. the:laws.as it may.deem: necessary 


or proper. These provisions are not. substantive law but simply pro- ao 


~ esdural., rules and. committer jurisdictional, authorizations, of. ‘the — 


Senate. 7 


ow. Being simply procedural: matters: thoy do. not i disparage 3 your ; au- tare : 
o thority t to exercise your judgment, as an officer i in. the Executive branch, be: 


oe and promulgate regulations Saat both statutory programs and 2 - 


ha or. Proteome © ie oe interest. im: each.:: ae, 


a “Concuusion - 


ee “Withdrawals of piiblic lands. for national wildlife hare or ne Re 
ae refuges representing administrative action are only a part of essential -— 


co national “and ‘international programs. © They are, as i acti) ‘shown, - ge° 


‘ reasonable i in-scope. and. sound in law. 


® See, ‘sections 101. and 102, 


Harmonizing the objectives of the wildlife paecaen ea a 


“aiid the Mineral Leasing Act, in my opinion, represents effective. ad ne. 


: ministration « as le as sound pa aaa of law. 


“Exam F. Buwwern, : 
‘Solicitor, 


: 57 I, D. 381, 382-333 (1941). ae , eee | NO ees 
ae -® Referring to. the act of June 25, 1910, 86 Stat, 847; 43 v. g, C., 1952 ad, sees. cries a 
ey 143, as amended by the act of August 24, 1912, ST Stat. 497, 53 a 

bid; “p.. 8382... 7: 
‘2? OF, Steel. Seizure Case, Youngstown ¥. Sawyer 343 v. Ss. a9 (1952)., 
- 28.60 Stat. 812. fe we cena : fee 


oy 
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RENTAL RATES FOR PREFERENCE RIGHT OmL AND Gas LEASES OR = 
LEASE, OFFERS EMBRACING LANDS BENEATH NONTIDAL NAVI, | 


GABLE WATERS IN: ALASKA. UNDER THE. PROVISIONS OF TRE Bo 


_ ACT OF JULY 3, 1958 (72 STAT. 822) - 


“on and Gas Leases: ‘Rentals—Alaska: ou and: Gas Leases) Ate SRN ee 
“The ‘rental. rates: ‘applicable to” lands: added ‘to. noncompetitive oil: ‘gna’: gas ke 
ee leases, applications, or. offers in. Alaska. upon the exercise of the’ preference. — : tag 
» right granted ‘undér the act of July 8,-1958 (72 Stat. 322), to have included 
ret therein the: lands: beneath. nontidal navigable . waters. embraced therein: are tee 
+... the same as. those applicable: tO. the. other lands covered by. ‘such. lease, ap. ce oe 
plication, or. offer. Upon, the addition . of such. lands ‘to outstanding leases 0 


| ce . pursuant | to the’ act all. the ‘other ‘terms and: provisions thereof, ‘including ~ 
the lease terni’ and anniver sary ‘aite, are. thereafter “applicable to: the aes ae 
a érence right acreage. eo pe oe ae ae Saye ae cs 
M-36523. ae oe ee er ee “Avousr ct 1958... 
Ts THE Dumectror, Buiuaso or Law Manacemene. LS = 


: “You have ‘requested my opinion: on four questions involving: inter 
pretation of the aét of July 8, 1958 (72 Stat: 392), providing for tle 
. Jeasing of oil and. gas deposits i in lands beneath nontidal ‘navigable | 


waters in Alaska. These questions concern the rental rates applicable. - 


to. noncompetitive leases. outstanding on the date-of‘approval of the 
-.act, and to offers for such leases pending on May 8, 1958, to the extent — 
. that the lessees or offerors: exercise the preference right granted. under fs 
- section 6 of the act to have included in their: leases. or offers the. Jands oa 
beneath nontidal navigable waters within. the boundaries. thereof. 
Your questions are stated as follows: 0) a 
. (1) What: rate of rental shall. be charged : to the: uoldens of leases whieh were ; 


oudanaiae prior to J uly 3, 1958 who ‘exercise: their. preference. right. to. have . 
the lands beneath’ the nontidal navigable ‘waters included in the lease? Shall 


a “dt be. at. the. same. rental rate prescribed in: the Outstanding. lease or. ‘must tit 


‘be at the new rate prescribed by the Act? 3 
(2) Similarly, what. rate of. rental shall: be char ged to: lease | applicants or : 


| Sie whose applications were filed prior to and which were’ pending on May'3, 


| 1958, if they: exer cise their. preference. right to include the. lands: beneath. the ies, 


~ nontidal navigable waters: in the offer. or in. the lease which: issues pursuant 2 


: thereto? = 


- (8) If. at ‘the de. a ieuace elects te: exercise his preference right, he eae”: a a 
ty within its second or third year term, will rental for the additional lands = 
; “become due and payable. at such : time or will the rental be waived. until the ‘. ae 

cnn lease enters the fourth or fifth year of its term?. eee nas 

(4) When does the: increased rental become due and payable? ‘ts it! on the” ete ee 


-_ granting of the application whether that: date be the anniversary date. of the: ee 


_ 2 lease or otherwise? - Or, does. the. increased rental become due. and payable on. 


the anniversary date ee to the exercise aos the preference right. granted > - - 


by section 62 


ee granting the preference right poterrea $6: ipoyel tha. right ws . . : 
stated Ans section. 6 of: the act to »-be “a. preference right to- have eee Pee 
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et oi ao (oustanding ae i [pending] application: or offer). auch ( 
- |. lands beneath nontidal navigable waters in the Territory of Alaska.” 
Lets 54 [Italics added. ] Insection 10 the act provides that annual lease rentals a ae 
re Q for nonstructure: lands’ in. “Alaska. ‘shall be identical with those. pre- Vee os 
~--. geribed for such leases covering similar lands in the States except that 
"+ Jeases issued pursuant to applications ¢ or offers filed prior toand pend- = 
sing on May 8, 1958, shall patie, Payment of 25 cents Per acre forthe =) 


< first lease year. ca 
— It seems clear from this express ‘Taine OE section 6 that the. ae ee 
erence right granted thereunder is not'a right toa separate lease cover-- 


ae 3 ‘ing the lands beneath any nontidal. navigable waters embraced within — 7 ao 


= ‘the outstandiiig lease or pending offer, but, rather, is a right to have 


/< such lands included in and covered by the then outstanding lease or ee 
aa ae pending offer... The Senate Committee. which considered the bill has ee 
ae removed any doubt from this. conclusion by their action in amending ee 


ve EL. R. 8054, 85th Cong., to delete language providing for the issuance . 


. 2 os of. separate leases to such. preference-right lands and. substituting the — F : - 
oa “provision, as enacted, ‘under which the: preference right is stated aS 


ae the right ‘to’ have those lands included in. the outstanding lease or - 


; - pending offer.’ In its report (S. Rept. 1720, 85th Cong.) the ‘Com: ee 


woe mittee explained this amendment on page 5, as follows : 


ie An additional. amendment to section’ 6 will, result in in@uaing the lands sub: oe woe 
en ject to preference rights within the lease. to which. the preference right. attaches 
as rather’ than issuing a new lease for the- preferréd lands. In this way ‘the lease. 


Le block: can be administered without having. different expiration dates and ree eee ee 


a : bal sibly different lease provisions: within the same. block. . “[Italies added.]. : 
Section 10 of the act expressly provides that a rental tate of 25 cents ae 


: ee per acre is applicable to all leases issued pursuant to lease applications a o ; 
or offers pending on May 3, 1958. Upon the filing of timely applica- 


ie tions, lands beneath nontidal: navigable waters embraced. therein are : 


ae ah covered by and included in the pending application or offer, and there- = - . 
"after the rights and obligations (including the rental obligation) of = 
the applicant or offeror as to such added lands ‘are the same as those 


= applicable: to all othér lands included. therein. Should a lease issue — a 


— pursuant to such a pending lease application or offer. prior to the filing ~ a 
Of a preference- right application, the additional: lands may be added . 
_° to. the lease and would then be. subject to its rental provisions as pgs 


es a issued, provided the preference right is aes asserted within the So < 
op year allowed.by section 6 of the act. | = 


_ As to outstanding leases, it is apparent that Congrass did fit: Entei _ 


— . that a less favorable rental provision should apply. to preference-right es 
- Jands added. thereto under. section 6 than to. such lands added to lease eke 
7 applications | or offers: pending on. May. 3, 1958. ~ Moreover, 18 


| Pe ~ axiomatic that if the preference-right. lands are to. be ineluded inthe .. - a 
oe ottatanting Je lease : as zapeotsically provided in section 6, the brights, and. oe 
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e eo obligations & of the: ioe with respect. to the inde added heres to will ee 
be the same as those applicable to all other lands in the lease. In. oe 
.. other’-words, all. the. provisions: of the outstanding. lease, including © sue Se a 
its, prescribed. rental: rates, will necessarily. be applicable to the newly 
added’ acreage. This. is the. interpretation adopted by the Senate. 0... 
- Committee-in. the: above- quoted statement in its report that theamend- 
ment would relieve the lease block from having to be administered oe 

fas under differing lease provisions: tea es 


- Since upon the - addition: of tsetisnaees “ight iendy to. a. lena — ‘ < e 


on Vatanding on the date of the act the added lands become subject to | : 
za all the terms and provisions thereof by the operation of section 6, the: =. 


remaining term and: anniversary date: of the outstanding: i ‘are . le 


having different. expiration dates within the same. block. 


~ From: this it also follows that rentals for the. acreage adaed. to: an: | 
outstanding lease: must, necessarily. be based on the same lease year . 
a (extending from ‘one anniversary date to another). that applies. to 
the other lands included i in the lease. By the terms of the. lease the 


. thereafter. applicable to’ the preference- right’ acreage... In. this con-- 
- nection. it should be noted that the above statement of the Senate 
Committee further interprets the. amendatory language of section - | 
6 of the act as allowing the administration of lease: blocks without - 


rental obligation i is on a. lease year basis, and must be paid i in advance. © 


~ of each- -apniversary date. Tt must therefore be concluded that. the | 

> rental obligation for. acreage added to an outstanding lease. during ao 
lease year does not arise until the anniversary date ‘next following 

_ the exercise of the preference right granted under section 6 of the act. 5 
~- Insummary, it ismy opinion that the questions: raised i in your memo- ee 


- randum must be answered as follows: 


] ‘(L2) The holders of leases outstanding on ‘the ers of the act ae oe 
~~ exercise their preference right to have lands beneath the nontidal — ae 
navigable waters embraced therein included in the lease, are chargeable Ba ge 
for-the. additional acreage, at the rental tate beens rb the oute : 
| standing: lease. | eee om 


(2) Lease: applicants. or + offebord Cie applications or offers tere’ ee fe 


“9g pending on May 8, 1958, ‘who similarly. exercise their preference right. 2. 

_ .. under section 6 as the act; are chargeable for the additional acreage 
at the rental rate applicablé to the other lands. included i in ‘the applica foo 
0 tion or offer, or inthe lease issued pursuant thereto. chase 
>” (8). Tf at the time a lessee elects to exercise his ‘preference re en ee 

he ee the lease is in the second or third year of its term no rentals for the =. 
fod additional lands become due and payable until such. ‘date: as rentals a 
ne for the other lands included therein become dué and payable. “ ae oe 
(4) Rentals for the acreage added to an outstanding lease through i 
: the exercise of the e preference right granted under section 6 6 become Somes 
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3 due and payable o on: 1 the anniversary. date next following the « exercise 
ae of the dm iia ei tlie the lessee.” eae a eee 


ce ee "Solicitor. 


a aes FRANCO WESTERN: om COMPANY Er AL ee 
ee “B-27607 a | 7 | Decided August: 1, 1958: 
Rules of Practice: “Appeals: Statement of Grounds. — 


Where. an appellant: states. merely. that. here: has, heen. an. erroneous interpre- . 
. tation of the law and regulations, without. specifying. in. what. manner: either : 
. the. law or the regulations may have ‘been erroneously: construed, the appel- 


~lanit has failed to state reasons for his appeal, as : Required by. the rules | of ee : 


“practice, and the appeal will be dismissed.’ 


| ’ oa and Gas. Leases: : ‘Assignments or ‘Transfers = : ae 


“ Regardless, of when approval is given ‘to an assignment of a portion. of ¢ an oil. 
and. gas. lease, the assignment, ‘when approved, is” ‘effective from the first day 


— of the lease month. following the date of its filing in the. proper land office. Meche” 
7 oi and Gas Leases: Assignments ‘or ‘Transfers—Oil_ and: Gas: ‘Leases: ‘ ee 


Extensions” 


“For leases. to. become sesresdited throtgh assignment, and thus entitiod to ie 
_ extension: authorized” for segregated leases, an. - assignment must be filed 


- when there’ is at least one lease month remaining. in the term of the lease. - 
moa" partial. assignment filed during the: last-month: of. the lease term cannot: 


& | become effective to segregate the tease and to. entitle the ppeereented portions . . 
on to any extension. nf a er 


| Humble Od Refining Comping 64 ie Dz a 6 (1967), ‘Aiatinguished. a 


. part. I eed | 7 7 ie ea 
APPEAL FROM. THE ‘BUREAU OF: LAND MANAGEMENT | 


- Assooiate e Solicitor? 8 at M-SOHS. (i une ve 1967 7), 0 overnuled t im : : s : 


“These : are three separate appeals to the. Secretary. of the ie a . 


: oe Franco Western Oil Company, Duncan Miller, and Raymond Je 


e : - Hansen’ from a decision of the Director, Bureau of Land Management, 
dated November 27, 1957, in which the Director affirmed the rejection  —... 
by the manager of the Los Angeles land office, on August. 29,1957, of 


the appellants’ offers, simultaneously filed on July 1, 1957, oe oil and 


gas leases on the SEY sec. 3, T. 11 N., R. 24 W., 8. B. M., California, 5 


: under the provisions of section ig of. the. Mineral ean Act, as- 


- ~ amended. (80U.8. C., 1952 ed. , Supp. V, sec. 226), on the ground that oe 


ace the land was embraced i im an outstanding oil and eas lease at the time ae 
Ces the offers were filed. 2 | | a 


A BS-year noncompetitive oil « and gas ae Los Aes 087 499, was - 


7 i issued to. L. HN Hagood for the scariest sec. 8 as. of J ces de 1, 194%, and the - a 


pa ae ee | “FRANCO! WESTERN: Ort: co. ET. AL. ee oe 


eaten 11, 1958 ol 


oe: - eee was feended. for Br years, through: I une. 5.30, 1957, ander tha na pro. So 


visions of section. 17-of the Mineral: Leasing ‘Aet: as-amended. -On cs 


June 1%, 1957, an ‘assignment. ‘of the lease, insofar as it covered: the a - 
aes NEYS Et, sec.. 3, ‘by Mr. Hagood to the Savoy Petroleum Corpora- : 


tion. was filed with the Los Angeles land office. ‘The. assignment. was) - 


ok approved on June 28, 1957, the assigned ‘portion being designated 


- Los Angeles: 087429-A. In approving’ the assignment, the acting — 
manager held that the lease was extended for 2 years from July 1, 1957. - 
The Director, relying particularly on an opinion. (M-36443). “dated | 
June-4, 1957 (unreported), from the Associate Solicitor, Division of 
‘Public Lands, to the Chief, Conservation Division, Gedlopical Survey, gre 
held that the partial assignment from Hagood to the: Savoy Petroleum - 
| Corporation effectively served to extend the base lease as well as the 


-assigned portion thereof. for a. period of 2 years and so long. there- ee 
“after as oil or gas is produced in paying quantities: and that therefore 
the appellants’ Tease” offers, ‘filed. on July 1,.1957, when the land 


_—-? applied - for, was embraced in a valid existing Tease, were properly ss oo 


ae i. rejected. - | ie a 
Two of is apelin Fisinco Western Oil ‘Company, Me Reymond.” Aa oe 


as ‘J: Hansen, contend that the Hagood lease expired on June 30, 1957, - : s, 


“ before the assignment of a portion thereof could have taken affects bo aa 


| : that the ineffective assignment could not have extended the lease; and . - | é . : 
.. * that, therefore, the land was open. to filing on J uly 1, 1957, when eee 


i - their offers Los Angeles 015730 and 015740 were filed. ee aa 
The third appellant, Duncan Miller, in his “Notice. be Aopeal ee 


_ a and Statement: of Reasons for Appeal,” states merely that “Appellant. ie 


| contends that there has been an erroneous. interpretation of the law — | : 
and regulations” without specifying i in what manner either the law a 


ce or the regulations. may have been erroneously construed. : 


The Department has. recently: had occasion to consider a sateen? : ihe 
: similar to the above. submitted i in ‘connection with. an. appeal. to the 
Secretary by Mr. Miller in another case. ‘There it was held that ~ 


such a statement, which does not point out wherein the decision ap- 
pealed from is believed to be erroneous, does not comply with the 
rules of practice . (48 CFR, 1954 Rev., Part 221 (Supp.)), and that 
the appellant, having failed to. state. reasons for his appeal, must © 


ee suffer the dismissal thereof. Duncan Miller, 65 I. D. 290 (1988). ant 


| Accordingly, Mr. ‘Miller’s appeal will be dismissed. .. 


We turn now to. the question whether the assignment extended the : - 


. : Hagood lease. 


‘Section 30 (a) ‘of the Neneril Tessin Act, as Rete (30 U. Ss. O. Se | 7 te 
. 1959 ed., Supp. V, sec. 187a), under which’ the assignment of a: | portion eee 
ae, of the Hagood lease was. made, provides i in pertinent part: Me oe ee 


as any oil-or gas jease # * *. “may be assigned or subleased, as to all. “an lee 


7 part 9 of the acreage included therein, ee to final 1 approval by | the Secre- es 


oe ant "DECISIONS ‘OF. THE DEPARTMENT . or THE INTERIOR (05 LD. ek: 


2 : . “tary 3 ** :: * aaa any: assignment or: sublease’ shalt take ‘effect : as. of the aie 7 
eee day. of. the lease month ‘following the ‘date. of filing ‘in: the proper land office. ~— 


fot of three. original ‘executed | counterparts. thereof, *. mee, Until. such approval, 


coe however, the assignor. or ‘sublessor and. his surety shall continue. to be responsible i : 
- .* for the performatice 3 any and all. obligations. as if. no. assignment. or sublease 


- “had been executed... *'* * Upon approval of any ‘assignment or ‘sublease, the 
- assignee or sublessee shall be bound by the terms: of the lease to the same 


| _ extent as if such assignee or sublessee were the original lessee * * *, Any ee 
“ partial assignment of any lease. shall segregate. the assigned | and . retained : 


portions thereof;. and as ‘above provided, release : and. discharge - the assignor. 


sas from all. obligations. thereafter aceruing with | respect to the assigned lands; 7 - - 
 .. and. such. segregated leases shall continue in full force and effect for. the pri-- 
oe ‘mary term of the: original lease, but for not less than two years after the date | 


. o of. discovery: -of oil or gas in paying quantities upon any. other segregated portion 
of. the lands: originally subject. to such lease, “Assignments. under. this. section . 


ade may also-be made of parts of leases which are in their extended term because. 7A 


or any provision of this Act. The segregated. lease of any undeveloped lands | 


- ghall continue in full force. ‘and effect for two years and so long eee -_ 


i: o as Oil, or gas is produced in paying quantities. 


The section permits the assignment of portions of oil and oas “Teases’ ; 


ae whih are in their 5-year extended term by virtue -of section 17 Of oes" 


of 7 the: Act. It provides that the segregated leases: of. undeveloped lands a 
vs resulting from such assignments shall continue i in full force and effect 


ee : for 2 years and so long ee as oil or. ae is produced i in paying Sage 


~ quantities. — 


This latter ota. fan ce a not mean that the assignment of | e : 


: a part of such a. lease automatically results in the term of the base 
- . Jease, absent. production, being extended. for' 2 years ‘beyond. what 


os would, in the absence of the assignment, be the expiration date of that ae, o 
| lease. It means, rather, that if the base lease has less than 2. years to 
yun the normal expiration date will be extended for such period of = 
~ time as will: assure the holders of the segregated leases a full 2-year oeey 


eis, | period within which to obtain production. Thus, if such a lease were : 


to be assigned in-part during, say, the sixth year of the lease, the terms 
oo OF the segregated leases resulting from the assignment would not be° - 
_.. extended under this provision because the base lease from which the | 
_ -assignment was made would, at the time of the segregation, have more. ~ 
_ than 2 full-years to run. “On the other. hand, if such a lease were, bye 


oe assignment, to be segregated in, ‘say, the third month of the tenth . 
- year, the segregated leases would run, absent. production, for 2 years 


ee from. the segregation. This would result in. the base lease receiving. 3 


an extension of 1 year and. 3° months beyond the date on which it oe 


would otherwise have terminated, absent production. Solicitor’sopin-. 


-. ions M-36278, 62 I. D. 216 (1958) M-36398, 64 I. D. 135 (1956) 5 and. : 
- -M-36464, 64.1. D. 3809 (1957). | | 


The section. imposes no limit on when dissigniments’ may vie made. The fo : 
oe question remains, however, whether an assignment of part of the acre- 
Se Age included 4 in-a . lease of undeveloped lands: filed i in, the dast month ae 
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ipo ‘of ie eeicnded tern wot the lease operates to segregate and extend dina - 
| Tease for an additional Qyears. | 
~ s: Section 30. (a) provides that ae may Be nga 5 “aubiect to” a 
te final approval by. the Secretary” and that an assignment “shall take 
effect as of the first day of the lease month following the date of filing. 
of the assignment” in the proper land office. ‘While. the assignor etre 
remains liable for all obligations : under the lease until approval of 
the assignment and the assignee cannot be held liable wider the lease 
‘until approval is given, nevertheless the. assignment, ifit is approved, a a 
takes effect.on a day certain. ‘The approval of the. assignment maybe. 
> given. during the month i in. which the assignment is filed, as was done 
“in the present case, or the | approval may be. delayed for months as ae 
me happens in many. cases. due to various circumstances. However, ree 
con gardless of when the approval is. given, the. assignment, when. ap- oo . 
_ proved, is effective from the first day of the lease month following thee, 
. date of filing» thereof. ' The. Secretary (or. his delegate). ‘cannot, by 
. approving an. assignment in the month in which it is filed, change the. 2. 
_» .effective date of the assignment. The first day of the lease. month 
ae following the filing of an. assignment: is the earliest date upon which © fee 
“2 the: assignment. can take, effect. Albert @. Massa eé al., 62 I. D. 389 ee 
(1985). | ere 
a While the section provides that any paral anteat of any. base ee 
ahs" shall segregate the assigned and retained portions thereof, that. pro-- or 
_-. vision must be read with. the other language therein to mean, not that. =. 
the assignment itself shall ‘segregate the lands held under Teaco, but 
_- that the-assigned. and retained portions of the base lease shall become ee 
. separate leases on the: effective date of the assignment, pronded the eg» 
ae peslenment is ultimately approved. | fone ee cs 
---- For the leases to become segregated, and thus ie entitled to. the ee 
a extension provided for in the last sentence of the: section, an assign- =. 
ment must. have been. filed while: there is. at, least one’ ‘full “lease oo. 
month” remaining in the term of the. lease. Otherwise there isno 
ae “first, day of the lease month following the date of filing” upon which fem 
ma the. assignment can take effect. "Thus where the expiration date of ree 
lease covering undeveloped lands is the last day of the month in which 
an assignment of a portion thereof is filed, there is no “first day of = 
‘the lease month following | the date of filing” upon which the’ assign- are oe 
ment can take effect. In such a situation the lease will have ter-° 
"minated before the assignment can become effective and thus thes’ 
assigned and retained portions: of the base lease never. ripen into, a 
a segregated leases. . . “ ones 
-- While the: Department held, in Humble Oil & é Refining Componi, LE 
641, D. 5. (1957), that a relinquishment. of an. oil and gas. ‘Jease, 6 2 
aa “effective as of the date of its. filing” under section 30. (b) of the -"" ie 
2 Mineral poiene. Act, as “amended 1 U. Ss. C. 1952 ed:; Supp: Vio 
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_ ’ sec. 187); m was affective fro1 om. ithe first instant of the. day upori which» : 


: ‘it was ‘filed’ and terminated. the lease as ‘of the first. moment of that: 


> Ze | day, that decision i is no authority: for the proposition that an assign- x 3 
_~ tnent. which, ‘under section 30° (a)-of the act, cannot become effective eS 


Re ao rae during the bore of the lease: will. extend ihe lease because “the. last. a 
io _ moment of the last day of the lease term would be instantaneous with a 
aoe the first moment of the effective date of the assignment.” es 
“The H umble. case was concerned with ‘events which took sine on 


ae . the same day. That case called for the application of the rule that ia 
ee In computing time a day is to be considered as an indivisible | unit: 
or period of time, which has its beginning coincident. with the first 


Uy “moment. of the day (86 0. J. S., Time § 16), and it was held thata 


ee a : ‘relinquishment | filed on the day ‘the annual rental under an oil and” = 


Sas ax gas lease became due had the effect of terminating the lease eo instanti me 
as of the first moment of that’ day and that, aera no fhe =e 
ee. rental accrued as of that day. — | at 
~The rule for computing time also requires that every ic a every Gee, 


i part of that day be considered,- in contemplation of law, to. be one day _ . 


— before the first moment of the next day, although the. elapsed time °* 


oe “is infinitesimal, and that if an act. is to be performed after a-certain — es 
day it cannot. i. performed until the whole of that day has elapsed. ee 


$6.6. J. S., Time § 16. ae 
o> Under this rule, the Hagood ie cannot be considered o have beat’ ae 
: ‘extended by the assignment. The opinion of the Associate. Solicitor a 
of June 4, 1957, ‘supra, insofar as that opinion stated that a partial .~ 


< 7 assignment of a noncompetitive oil and gas lease filed and approved 4 
-. on the last day of the extended 5-year term of the lease would effec- —- 
oe tively extend the terms of the. ici ae of the lease, ae a 


| . _ therefore be and is overruled. ae 
| It is held that the Hagood lease eninateds on Ju une e 30, 1957; ‘that Sas 


. ae = the assignment of a portion thereof to the Savoy Petroleum Corpora: a, : 
atee tion never took effect; and that the offers of Franco Western Ou 
en Company and Raymond J. Hansen should not have been rejected 


ae. on the: ground that the SEI, sec. 3, T; 11 N., R. 24 W., S. B. M,, 


os California, Was, on J uy L 1957, embraced in in outstanding oil and 


gas lease. aed 
_ Accordingly, pursuant to. the sine, delegated to the Soliaitor on 


- — - by the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; ae ; 
17 FR. 6794), the appeal of Duncan ‘Miller is Sear eay and. the = 2 


Se case is ‘remanded to the Bureau of Land Management: for. appropri- — 


: : te action on the offers oF prance Western Oil Company and Raymond aoe 
te oe Hansen. a: 


~ Epwcunn TT Tee 
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"Contracts: ‘Damages: Liquidated Damages—Contracts: Interpretation 


oA: 


contract. for. the. ‘delivery . of: pumping equipment. for. irrigation: “purtioles oe 
bag sake which’ expressly. states that liquidated. damages. will’ be assessed , for each ©. aa ie 
"day of delay beyond the time for shipment specified in the contract, and =. 
fee e which contains ‘other expressions indicative of an intent. to. impose lidui ae Ee 
_. dated damages for any delay beyond the specified shipment date, but which’ =<. 
“, ‘describes | the contemplated possible losses" as being. crop and other. losses St ba oe aS 
~* pesulting from “a delay in the installation of the equipment,” -is to be inter- i 
"preted as imposing liquidated. damages for each day by which shipment = 9 
is later than’ the. specified shipment date, even though the peaupmient : 1g: se 


oe ‘xe eceived before it is actually needed for installation. 
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“Contracts: Damages: ‘Liquidated Damages—Contracts: “Acts of Government ce a - - 


A 


provision imposing liquidated damages for delay in shipment; contained in. 


a. contract for the delivery of. pumping equipment to be used for irrigation = fs 7 


oe purposes, is not rendered unenforceable. as a penalty” “merely. because. the ea 


Government after the making of the contract’ defers the construction of the ae ale ee 


on ‘pumping station in which the equipment is to be installed, or merely be 
a cause. the Government informs the: contractor. of: this: deferment prior'to the = | 


oh shipment. date ‘specified in the contract, or merely because favorable rain-. = ae 
ce fall, conditions. avert the crop losses. contemplated when. the. contract. vas: ee BS 


= made, so that no harm results from the delay i in shipment. 


- Contracts: ‘Delays of Contractor—Contracts: Unforeseeable Causes 


"Under the. standard form. “excusable. causes. ‘of delay” provision, | a ae in. 

_, delivering equipment. is. not excusable on the ground. that. the contractor’ — 
ee learned. from Government sources of a deferment of.the: construction of-the .. ets oe: 
 -plant’in which the equipment was to be installed, and- assumed.that' by 
Treason of such’ ‘deferthent the Government would not sours: it to make erat 


. - Aclivery within the time specified 1 in. the contract.” 


“This disposes: of a . timely appeal from a decision of te contracting dey 


BOARD oF contRAct. APPEALS | 


2  Sageer dated December 16, 1957, assessing liquidated: damages in the - Pe. 


. ~ amount. of $1,300: forthe lata, delivery of two.electrie motors ‘under. a . is “ 7 a 
oe with the Bureau of Indian Affairs, dated: August 18, 1956. pf, seca Hee 


Lhe. contract provided. for the: furnishing « of two.complete pumping: — Oa 


yes units; each. of. which was to. include: one électric motor and one pump, .~ S 

a together: with control equipment,. ‘for installation:in a: pumping sta-)o 
. tion-on: the’ Modoc. Point. Irrigation Project, Klamath Indian. Reser-- 
- - vation. “It: was on.U.-S. Standard. Form. 83 (Nov. 1949'ed.) andins = oe 
ee: corporated the General Provisions of U. S. Standard Form.32 (Nov. Sores 


. 1949 ed.) . The estimated contract price, inclusive of an allowance oy ee, : . 


me = | caen services: sofa an: mn Rrecting Engineer, ¥ was, ae 839. 


oe °651.D,, No.8 
| 418582681 
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Onder the (etic: of ie. ‘eofttract the pumping ‘units. -were to be 


- delivered to the Government at Chiloquin, Oregon, and were to bee: 4. 


i“ shipped from the contractor’s shipping point, which in the case-cf aa 


7 the electric motors was Beloit, ‘Wisconsin,’ within a period of 200. 


: e days. Notice-to. -procéed was given by a letter dated August 14, 1956, 


7 which was received by. appellant on August 16. - Appellant was he | 
“Upon informed, ‘by a létter dated August 29, that the. period of 200 


“days. for shipment. of the pumping units had started on. | August ‘We : Se 


3 and. would expire on March 4, 1957. 7 

. The record indicates that the two motors were shipped ‘from Beloit, 
: Wisconsin; on March 30, 1957, which was 26 days after the end of the 
; ‘specified period, and ved at Chiloquin, Oregon, on’ April 5. It 
‘further appears that both of the motors were received in a condition 
which indicated that. they may have sustained internal damage while 


in transit, and that ¢ one of them. had sustained visible external damage. a 


o, - ae Arrangements were made with appellant and with the carrier who | 7 
ee oe ‘had transpor ted the motors, pursuant to which the motors were taken 


. ‘to. Portland, Oregon, for examination and testing and for the repair, 


~. without: expense to. the Government, of any damage. This having 
7 ‘been done, the motors were returned by appellant on or. about. May | _ 
_. -17.to the Modoc Point Project, where they were placed in storage by = 
‘the Government. They remained in storage for the better: part Of 23 


three months while awaiting installation in the’ pumping station for — 


_|.. which they had been ordered. Installation: was effected on. Angst 


| 14, 1957, by another contractor for the Government. 


“The pumps themselves, unlike the motors, were ‘ied pr omp tly a 


and. arrived about 5 weeks before the end. of the. specified 200 el ie os 


They were installed at the same time as the motors. 


It is apparent from the face of the contract that. ce pumping Pantin: ak. & 


| ogee to be installed in 2 pumping station that was yet to be built, - 


and the design of which had not yet been finished in all particulars. : 


‘The contract required appellant to provide the services of an Erecting 
‘Engineer for’ supervision of the installation, but stated that. the work 

_ of installation, as well as the work of constructing. the station, would | 

_ be performed by the Government, or by other contractors for it. - 
The contract drawings revealed that installation of the pumping units” 


- would necessarily. have to follow the. construction of some parts of i | 
: the station, and would necessarily have to precede the construction pias 
other parts. | ‘The significance of coordination of the delivery of the 


- pumping units with the Ene of work on the station — therefore, oe 
manifest. | 5 | 


‘At the time when the contract with waen was 2 miles Bs no, ganged: 7 
| for the construction of the pumping station had yet beeit let. Bids 


i, for the construction contract were opened: ¢ on m Septernnes 28, 1986, but ea : 
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a eos foc a be: considerably higher an the: engineer’ s: aeresios - os . | : ae 


ee The’ Bureau of Indian Affairs thereupon rejected all the bids, fede. oo e. 


signed the station in an effort to reduce its cost to a figure within the. - o iS 
Bureau’ Ss budget limit, and readvertised for bids on the basis. of the. i 
revised: plans. The second set: of bids was scheduled for opening. Oe 


April 8, 1957, and resulted in a contract being awarded to the suc* <s on 


‘3 cessful bidder under date of May 2. Construction work was author- . 


"ized 'to be begun during the first part of May, or, in other words, ee . 
~~ about 1 month after the initial arrival of the motors at the irrigation’ =. 


. “project. The pumping station was completed and the construction — 0 _—7 


. _.. work accepted on-May 19 of the following year. As of. q une 18, 1958, ee : : . 


7 = : the station had not: yet-been put to use. a. 
"The contracting officer found that appellant was Sharbeable i nero se 
. liquidated damages at the rate of $50 per day for a period of 26. days. 


—_ Appellant. does not dispute the fact that it was 26 days late in ship-_ -_ 


- ping the. electric motors. It contends, however, that this delay in. dex ; ae 
_ livering the motors did ‘not, as things ultimately turned out, cause 


- : any actual damages, and that, therefore, it should not be charged with = - . 
est liquidated damages. - The contracting officer dismissed this conten- ae a 
tion on the ground that he had no authority to waive the assessment nah os 


Ue se of liquidated damages for such a reason. - 2 
Analysis of the contractor’s objections. to the assessment, of liquiz ee ene 


. . e dated damages indicates that they present, in reality, three. distinct: te : > 
= issues. ‘These will be determined on the basis of the documents of . ©.» 


i a record, since neither party. has requested a, ee for the purpose _ oo : 
. of taking testimony. eae 
~The first issue is whether a faihine to ship the pumping equipment ae 


ee ~ within the specified period of 200. days, or a failure to ship such equip-. : _ ne 


- ment in sufficient time to admit of its being installed without delaying =. 

the construction work, or a failure in both of these particulars, is the . 3 
-.- event upon which the: contract conditions the obligation. to pay liqui- nee 

a a _ dated damages. _ | . 


The bid provisions of tie contract, in n thie fort in nick they a 


: fed out’ by appellant, state that ae pumping units are to be Piro oa 
a _nished “FE, O. B. destination Chiloquin, Oregon,” that “200 days” is 


_ the “Number Calendar Days Guaranteed for completion and delivery 


. of equipment. at ‘Chiloquin, Oregon,” and that “Pomona, Calif. ane. re 
.. Beloit, Wisconsin” are the “Bidder’s Shipping Point.” -- 9°. A 
Fe Paragraph 6.of the specifications, as amended by addendum No. 4, a oe 
., reads, in pertinent part, as follows: | eee 


' LIQUIDATED DAMAGES—DELIVERY PERIOD. " Liquidated jneeet will be assessed eee 


~- ° the Contractor in the amount of fifty dollars ($50.00) per day for each. calendar. a a ae 
day of delay beyond the time for completion and delivery of equipment statedin 9° 


the contract, subject: to provisions of f Clause 11, Default, Standard Form 32 (Gen ofa 
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a eral Provision’); “Delivery shall be interpreted as ‘time: of delivery a at the com : 2 


= a " tractor’ S shipping point, substantiated by receipted. Bill of Lading.* | 
Soa era se Ce ee ee * gE 2g 2 Le ee ee 


on Paragraph 4 of the © specifications, i In pertinent part, reads as. fol- : 
lows: ee ae ats ee ae eae 


“EVALUATION: OF ‘BIDS. ALL bids received will be evaluated « on the basis of the he 


- i following five factors: 


(a) ime of delivery. ‘The equipment specified hereunder. is. ‘urgently heeded ets 


and time of delivery is. important. ‘All bids stating and guaranteeing a time of 


>. delivery at‘ the Contractor’s: shipping point, within a period of Two Hundred 
een ee (200) calendar days or less from: date of receipt of written notice of approval 


‘of contract will. be considered on an equal basis. - Because of. possible. loss of — 
oan crops and other factors, it is estimated that the loss or damage to the’ Govern- 
~~ ment resulting from. a delay. in the’ installation of the equipment will be Kitty ~ 
Dollars - ($50. 00). per pumping unit per calendar day. Therefore, bids ‘will be _ 
evaluated for’ determining award of contract by adding to the bid price the: . 
amount of Fifty Dollars ($50.00) per pumping unit per calendar day for each 
calendar day. of ‘delivery in excess of. Two Hundred. (200): calendar days. 

| The intent of these provisions, In the opinion of the Board, is to 
= impose liquidated. damages if any major component. of the pumping 


‘units is not delivered at the shipping point within 200 days from the 


receipt of the. notice to proceed, rather than to. impose. liquidated a 


| damages merely. if the: ‘delivery is. put off to so late a date asto delay . 
the progress of. work on the pumping ‘station. ‘The only language ie 
‘in the contract which might give some. semblance of support. to the 
latter construction is the. sentence in. paragraph 4 that speaks. of © 
oo. Ga delay. in the installation. of the equipment.” That. paragraph, | 
however, i8 directed. primarily to the subject. of evaluation of bids,. 


- whereas paragraph 6, which is couched. in terms of the time of deliv-...- 


“ery, is the one. that purports to impose the obligation of: paying liqui- 


dated damages... _Moreover; even in paragraph | 4. mention is made. 


‘several times of the time of delivery, and the criterion there prescribed - 


os — for evaluating bids i is the number of days within which the bidder.is. _ 


os, willing to guarantee ehpinents ‘not some tactor. pertaining to installa- | 


i tion as such.- 


- The. aden dcation i in Rona 4. of the heen against wih the. ef 


: oe Goverument desired to be:safeguarded as being . a“possible loss of 
Crops: and other factors,”. resulting from “a, delay in: the. installation aie 


of the equipment,” is not. inconsistent, with the. imposition. by para- 


Gin : graph 6 of liquidated. damages in the event..of a failure to deliver sae 
within the specified 200 days. It is clear that:the ultimate objective BOs 


. ‘ which the Bureau of Indian Affairs had in mind when. it contracted 


ae ae the pumping units ¥ was the provision of an: additional water sup. a 





“a This’ sentence ‘riginally’ Téad? £ “Daivery shall be shiterprebeit as’ ‘heaning ‘teceipt, of ail’ Dace © ig 


et “equipment at Chaleatiit ‘Onegoit 1% Tt was’ ielareed to its‘present ‘form by: addendum. Nos ‘h. CRY ae i : 


eee 7 - Board perceives no reason | Why, it should do’ SO. 


ace alias O° 5 BATRBANKS, “MORSE & CO, oo ° cap 2 BAB ese 
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tote io. 


me yA foe the ponent. of ihe water users. of the iMeetion proeoes in. inthe’ ae ‘ 
~~ absence of ‘which. crops might ‘be lost and: other harm sustained: . This. eee oe 


i objective. necessarily, could not be attained. until the pumps, -to- . oy 


gether with the motors to operate them, had been installed, but the 

installation, of course, could not be effected until the pumps and: mo-~ 
tors had been delivered. Not only was each of these. steps essential in 
attaining the ultimate objective, but each. was interdependent, on the - 


other, for installation without delivery would have been: impossible, ae 


and delivery: without installation would have ‘provided no water.and 
an avoided. no-crop: losses.” Since, as between the two steps, installation 


was the one that would be nearer in point of time to the realization of . a. 
the ultimate. goal, it was natural:that installation should be men- 


- tioned in describing the nature of the harm ‘that. might be sustained ia 


a al if that. goal was not. timely realized, but since. delivery.was a neces- : ; bess 
sary prerequisite to installation, it was equally natural. that. a failure. ee 
. to make delivery within the time guaranteed. by the contractor should 


3 | ; be fixed as the. event that’ was to make the: latter: responsible for in= | ae tee 
ce demnifying the Government. against, such. potential. harm. © pigs e 7 
The. contracting, officer, we ‘consider, rightly interpreted. a ey, oo. 
- tract, as meaning that liquidated. damages were to be charged if. the: 04 

pumps were not shipped within 200 days from the date of the notice. Se SL 
- to proceed, irrespective of whether installation: of: the equipment. was ie C 

- actually. — oe reason. of a failure to aes the: punpe ee that eG 


| _time.?. J 


~The aa issue eer 1s reece any het actually secucred Paes ae 


ie by reason of appellant’s. failure to:ship the motors on time and, if a ee 
not, whether the absence of harm caused the liquidated damage pro- ke 


‘vision of the contract to be a penalty. and, therefore, precluded: the : ce ie 


i | contracting officer from enforcing that provision. 


Paragraph 4 of the specifications, : as has. been mentioned, ae ore 


: , that harm might be suffered by the Government through “possible 
loss of crops and. other factors.” In drafting this language the Bu- | 


reau of Indian Affairs had in mind the possibility that.the project. . : 
water users could suffer substantial crop losses during the 1957 grow-. | 
ing season if the pumping station. was not ready for operation by-that ~~ 


time. The pumping station, however, was not completed to. a point 


- 2Paragraph 4, it will be noted, fixes’ the estinated amount of the harm’ at “$50 “per : 


‘pumping unit”. per calendar day, and thereby imports that in the event of a delay with .:. - . 
respect to both units, liquidated damages would: be chargeable in the aggregate amount. A eile, oe Pat 


of $100 per calendar day.. Paragraph 6, on the other hand, does not incorporate. the 
phrase “per pumping unit” or any equivalent expression. . The ‘eontracting officer. consid- 
ered that this omission created: an ambiguity in the contract, which should be resolved in 


. favor of appellant. Accordingly, notwithstanding that. the delay which actually happened Deg 


. involved the motors for both of: the units, he assessed liquidated. damages. at the rate of : ne ms 


$50, rather than. $100, for each of the 26 days of delay. The. Department. Counsel has i a 


+ 
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—. ae ee it could have Bead used until ‘the 1958 growing season, but. 


nevertheless, the anticipated crop losses did not occur. ‘The latenéss 2 oe 
>. in the completion of the station was. due;.as has been seen, primarily, ae 


if not wholly, to the redesigning of the station by the Bureau, rather _ = 


a. ‘than to any delay by appellant i in connection with either the shipment ~~ 


‘or the subsequent repair of the pumps. The apparent reason why 
__.erop losses were not experienced during the 1957 season was the occur- 
oo 2 Yenee of favorable weather conditions pwnach produced sufficient rain 3 
“for growing crops and thereby. obviated the need for obtaining supple-.- 


| S : 7 mental. ‘water by pumping. Whether the 1957 season would turn. out. . 
eee to be one of ample or deficient natural precipitation was, of course, > 


. an event that could not be known during the preceding summer when - 


are equipment contract was bid upon and let.. The statements of the 


“a contracting officer to the effect that the lack of need for supplemental. | 


> water: was ‘an: unexpected: develepment: are not. contravened | by a 


eee | appellant. | ae 
e.2% oad NG contract itself ee not a what are the bother ‘frctors” of 7 
-loss-or damage to which reference is made i in paragraph 4. The con- 


| | — : tracting aiiess states, however, that one of these. factors. was the _ - 
ee, anticipated cost to the Government of handling complaints fromthe 


|... water users should they have needed during the 1957 season irrigation - 
water which the Government could not then furnish; and that another =~ 
' was: the possibility of a claim for damages for delay being asserted = 
against the Government by the contractor for the construction of the 


as ‘station should his work have been held up because of unavailability of : 


the pumping equipment. The first of these possible consequences of _ - ‘ 


7 a delay in shipment of the equipment did not materialize because the. 


‘water users did not need during the 1957 season the additional water 


Rules - ‘supply to be provided by the pumping station; and the second likewise _ an 


did not materialize because by the time the construction contractor was 


: ready to install the cpa the pumps and the motors were gen Y i! 


oe ee ( on. hand. | ae, 
ee en Sperieiness it is nist vosstble for the Board to. find, on the basis oo 
a’ of the present record, that the delay in delivery of the motors.caused — 


no damage at all to the Government. There are many ways in which on 


o such a delay could have brought about substantial harm. For exam-— - o 
De aple, the record:shows that the bids for the construction contract were 
"scheduled for opening on April 3, 1957, and must, therefore, have been’ 


: a computed and submitted during the. ‘period immediately. preceding . : 
-. that date. ~But this was also the very period during which the delay. 
_. -in delivery of the motors was taking place. The.motors should have 


= a been shipped by. March 4 at the latest, but, instead, they were not | 


= , . shipped. until March 80 and were not received until April 5. It is — — 
| 7 oo conceuyanis that the successful pidger on the construction. n job | To 
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ES ‘or dated in its bid’ a ‘cost ‘faite for possible ‘idea in 5 the ieatalltion. — : 
of the pumping units. which it would. not have included had all of the — Lares. 
pte components. arrived at the irrigation project prior to the computation. . a = 


or submission of its bid.” A prospective bidder on a construction. job © 


which involves, or is ‘dependent upon, the installation of equipment , 


. to be furnished by others has good. reason to take account of the possi-. = 
ae bility that such equipment may be slow in arriving or for other reasons aoe 
_ mmay not be available when needed, that this may add to the costs <0) eee eae 
the job in a variety of ways, and that such added costs may not be 
_= “compensable under the construction, contract. “And in estimating the 
-. extent’ of the risks inherent in this possibility, it would notbestrange = 
if equipment that was merely. on order was regarded as involving Ae 
higher hazard than equipment that was actually on’hand. In the = 
instant: case there is nothing to show that. the delay in shipping the. 
- motors did, as a matter of fact, result in increasing the pr ice which the _—s 
me ~ Government had to pay for the construction job, but, on the. other. 


hand, there is nothing to. negative the possibility that, it. ye have ee 
7 / increased that price. a ae 
That there is an advantage to the Gsretnment: as ail: is to a. an ee 

: struction contractor, i mm scheduling equipment. Ae in advance of . | 
| installation needs, rather than on a “hand to mouth” basis, i isinthis 


gt case pointedly illustrated. by the facts that. the motors were received 
in a damaged. condition and. that more than a month elapsed. before 
oe they were. repaired. Irrespective of how the damage occurred, and. ~~ 


whose was the responsibility to rectify. it, installation of the motors 7 


was dependent upon their being i In a serviceable condition. Here the ie ues 

~ . damage seems to have been minor, and the period between deliveryand = 
a installation was long, with the result that the repairs were completed ie 

~ well in advance of the time when the motors were needed. But had. 


: - the. damage been more extensive, necessitating -perhaps replacement . : — 
of the motors, or had the time for installation followed more closely. Dia det 


__. the specified delivery date, as it presumably would have if the pump- | 


- ing station had not been redesigned, it is quite possible that the 26 days Deg 
of delay In. shipping the motors. would have, been the « cause of. an oe 


7 equivalent delay i in their installation. 


- ‘The principles of law that govern the Biforeaabiliey of'a panel : : _ é . 
ae for liquidated damages have been summarized = the Supreme oe Coa 
cous - the following words: _ ; : ea ee? eee: SB 


Today the law does not joo “with: distayor upon 1 “liquidated damages” provi- 6, aoe es 


; sions in contracts. “When they are fair. and reasonable attempts to fix just com- : 


pensation for anticipated loss caused by. breach of contract, they are enforced. ee cet 


Whey serve a particularly useful function when damagés are uncertain in nature * oe 
ee or. amount or are unmeasurable, as. is ‘the case in many government contracts, - - 
ne ai the fact that the aries? suffered are shown to be less han the. emeees ~ hee : 


gf 
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ee . pete for. is not fatal. These p provisions are to be judged as of the time f ae 


ee, tiaking the contract. | (Citations omitted. Ds 


ox ~The liquidated damage provision. heres in “issue appears a on: ae ae : ae 
; to meet this test, and the appellant has shown no facts that callfora = 


-/. : -contrary conclusion. There is nothing in the record to suggest.that at 
_. the time of the making of the contract. the parties did. not: anticipate a 
os" that: crop losses or other harm would occur if the pumping station were 
oy mot finished i in time to provide - water during the: 1957 growing season, pe 
~. or that such an anticipation was not a reasonable forecast of what = 

os might. be expected. to. happen i in the light, of the conditions that: existed ree 


oe : when the contract was made. That the anticipated crop losses did not 
= aetually occur appears to have been due to the purely fortuitous | cir- 


pe | . cumstance. of good rainfall during the. 1957 season.. Nor i is there any- z ee 
=. thing in the record to suggest that the sum of $50 per calendar day © ~ 


was an exorbitant: measure of the harm that might reasonably have .— 


So been: expected had the season turned out to be. one of poor, rainfall, oe 
_.. Should crop losses have been sustained, it seems obvious that many. po 

a ‘uncertainties and difficulties would have been involved i in: attempting en 
“>, * to ascertain the precise extent to which the quantities and qualities of © 
| the crop. yields were affected through the lack of the supplemental wae 


. water supply intended to be.provided by the pumping station, andthe = 


es precise extent to which a particular delay i In shipment of the pumping | me _ 


| ie oe equipment was a substantial factor in bringing. about this. result. ae 
That the financial burden of crop losses would seemingly | have fallen 


i upon the water users rather than the Government is immaterial, since 


~ itis well settled that liquidated damage provisions in the contracts of : 


7 - public agencies need not be confined to indemnification for harm sus: 4 
tained by the agency in its corporate or. prop rietary capacity, but may: | - 
ae encompass harm sustained by individual members of the community Ee ees 


vo : Or group for the benefit, of which the contract was made. ee 
- ... Tt is true, indeed, that subsequent. to the making of. the contract a 


oo for. the pumping equipment the posture of affairs was materially - 
., caltered. This is because the unexpectedly. high prices bid for the °° 


| ~ construction contract. and. the consequent decision of the Government 7 . _ 
- to redesign the pumping station so prolonged the initiation of : the pee 
~- station construction as seemingly to have made it impossible to avert 


._ erop: losses. had the station been needed. for service during: the. (1957. on 
es growing season. But the.court of last. resort has held that:an even 
more radical’ change i in conditions, namely, the. impact of approach- ee 

a ing peace upon the need for munitions that had been. contracted. for. pea 


nas a “8 Priebe & ‘Bons, Ine: ve United ‘states, 382 U. 8. 407, 44-12 (1947 e See: also Wise Ve eT : 3 
ae. United ‘States, 249 U.S. 861 (1919) ; ‘Hughes Bros., Inc, v. United States, 133. Ct. Cl. 108. | 


ae (1955) ; Schaar and 06., 16 Comp. Gen. 844 (1988) ; : Restatements, Contracts: sec. B39 is a s 


(4982). | 
See Weathers Brod: Transter 00., Inc. ¥. United states, 109 Ct. cL 810, (1941) 5 8 Pi. 


. : Corbin, Contracts sec. 1062 ctep) =: 
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ae whet’ war Was. ranean dia not have this ‘effect of Gunning’ into a 


ax penalty a liquidated’ damage provision: which, at the time of its mak- 


ing, constituted a fair approximation | of the hharm that a breach of vere 


the contract might have been poe toc cause eit the ¢ chaige i in, con- a . 


» ditions had not taken place.® Bas a 
- Jt is likewise true that appellant appears Mo: » hve, , failed: to triste on 


, shipment within the specified 200 days simply because it had learned — 
from the Bureau of Indian Affairs that:the pumping: units would 
~ not be installed until a later date, and concluded from this informa- 


tion that: delivery. within the specified number of days would not be. 


7” required.* However, as indicated i In the preceding paragraph, neither. “ 
the. deferment. of installation. nor the events that.led up to: that de-— 


- ferment were themselves such circumstances as would make unenforce- "ee 


a : able ‘the obligation. of appellant to pay: liquidation, damages’ if the. : 
| pumping equipment. was. not. shipped. within. 200 days... This. being | ; 


> 0, it is hard to see how the mere fact. that appellant. knew. of the — } : i 
_ impending ¢ deferment, or the mere fact that it obtained this knowledge ae es 
’ from. Government sources: rather than through . other Means, could. | | 


Poe make the obligation unenforceable. - The esserice of what happened 


: is simply. that. appellant. drew. from the developments of which it Wag. is a 


: : told legal conclusions concerning the effect of those developments upon > au E 


its. contractual duties that were not warranted by. the 6, developments an — 
: "themselves. Sei. stay | ia 
Finally, it is also. tens Aa there is no proof of. any. harm. at all i. 


- having been sustained because of appellant’s failure to ship the ~ oe 
_ -, motors until 26. days after the specified date.. The weight of authority, ne 
however, ¢ appears ‘clearly to be that a liquidated damage provision in «= ' .) 


- a contract: governed by. Federal law does not become unenforceable __ 
as a ‘penalty. merely because. no loss is: actually” sustained, if, at the . ai. 
| : time of the making of. the contract, it was. reasonable to. anticipate the : oe : | 
“ possibility of a Joss being sustained: should the contract be breached.” 


Even if the rule were otherwise,’ the record in the present, case, as. has 
- been shown, does not. negative the possibility that-some-loss was actu- - 
ally ‘sustained by the. Government. “Were the absence of harm a de- — 


“3 ‘fense to the liquidated damage provision, the burden of proving facts oc 


co sufficient to show that there was no harm would. be ee appellant": ie 


bs: & United States. ¥. Beinicnes. Steel Oo. 205 U. ‘Ss. 105. (1907). ; wo ; 
*The pertinent’ portions. of. the record. are set out in. the discussion: ‘of the ‘third: issue, a 


 * Weathers ‘Bros. Transfer Co., Inc. v. United States, 109 Ct. Cl. 810 (1947); Pelton 
‘Water Wheel ‘Co. ve. United States, BS. Ct. Cl..381 (1919); Graham and. Collins Electric. Cos 8. 


"86 Comp. Gen. 143° (1956) ; Federal Building Contractors, 32 Comp. Gen. -67 (1952) 3 


- Virgin Islands Tourist Co., 18 Comp. Gen. 709 (1939) ; - Kulp Lumber Oo., 17 Comp. Gen * 


7 466 (1987): Texas’ ‘Centennial Central Heposition, 16 pont: Gen. hls (1986). te 
8 See 5 Corbin, Contracts (1951), secs. 1062, 1063. . a 


- +. . 9 See Dineen v. United: States, 109. Ct..Cl..18. (1947) ; : “Kohiman 3 ¥. United States, 68 ct : a ee . 
> C1. 604 (1927) MeCann Construction ‘Co. 61 I. D. eee Goes): ; 5 igins Centr aess secs. fae Meaney 
7 1062, 1072. (1951). Bee 2 ee ae ee 
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Au told: the facts of the ae case are ack as to bring it fairly ae 


ae . within the application. of the: following comments, which were ex- — | 


pressed by the Court, of Claims i in upholding the enforceability of a 


i liquidated. damage provision. under circumstances where, as here, it 


was anticipated that ne would cause e harm aby ee ~ the work 
, of other contractors: nce = | | ph a ed 
"The planned coordination. of all aie under thé. various contracis would make | 
it ‘difficult, if not. impossible, to determine what. actual damage - might result 
if delays were encountered. The | circumstances were. therefore ‘appropriate 
for the inclusion of a liquidated damage provision in the contract. The absence. 
of. proof. of actual. damage is not’ sufficient. of. itself to defeat the nara of @ 
provision for ‘liquidated damages. (Citations omitted. 4 eaters ; : 


.: ~The: Board concludes, therefore, that the liquidated damage’ pro- | 
- vision of the present. contract was not a ‘penalty, and, hence, pales | 


enforceable by the contracting officer. i 
- The third issue to be determined is whether the delay i im shipping 


7 : fic motors was caused by any circumstance made excusable by. the * 
I contract. The reference in paragraph 6 of the specifications to. clause. * 
eee 1 of the General Provisions, when read in the light of its context, _ 


. ean. only mean that liquidated damages were not to be charged for : : 


-— those’ categories of delays for which, under clause 11, excess costs’ 


would not be chargeable i in the event of a termination for default, : 
that is, delays arising out of “causes beyond the control and without — 


. the fault or negligence of the Contractor,” including, but not’ restricted —- 


tos acts of the Government and the other specific causes s expressly 7 
. ‘mentioned i in clause 11. : 


“The contractor summarizes its explanation of why t the motors were 


. not shipped on time i in. the following words :. 


With regards to the. reason for the delay in shippitig the electric oto to 7 
the job twenty-six days. late, we were well aware from talking with the Bureau of . 


‘Indian Affairs that the installation would not be effected until the latter part 


of 1957 and due to other more urgent orders from other customers and the Gov- = : 


ernment, we were under no particular pressure as far as we could see in’ com- , 
pleting this job as scheduled. Also the Bureau did. not have any reason to call 
_ it toour attention but if they had, we anite possibly: could have made the required 
delivery. | _ | a 
All of t this more or less justifies. the fact that nobody: Beemed: to worry too 
much about actual shipment of these units according to. the ascribed time since 
—_ everyone realized. they were not needed and were not holding. up the constr uetion 
= ‘schedule as this was almost the last equipment to. go into the job. | 


The truth of this explanation i is, at least, partially corroborated by 


o a the following remarks of the contracting officer : 


The appellant Company was notified that there would be a “delay: in a ae 
the construction contract during discussions in the winter ot 1956 between Com- 


pany and Government representatives, but we are aware of no action taken by ne et 


By ee . 20. Union Paving Company qv; ‘United States, 126 Ct. cl. 478, 490. (2958). 


Oot officer 3 is affirmed. 
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ate het Government to Jead the appellant. to believe that the delay in n delivery of the a 
. -emaping equipment, would no longer be important. | a. 


There is, however, nothing in either of these. atsente to eae . 
‘that appellant was prevented from meeting the contract: delivery. date — sooo Rc 


int by action on the part of the Government that impaired its ability:to. i. — 


- perform the contract on time, or by any other occurrence that’ was | ee 
beyond its reasonable capacity to control. On the contrary, they indi- = 

cate that the delay was due to appellant’s purely voluntary decision | 
~ not to try to meet the contract delivery date, and that this decision. 


stemmed from appellant’s purely voluntary assumption that, because’ ~ a a 


- of the deferment of the construction work, the: Government, would not | - : - 
a seek to hold appellant to delivery by. that date. It follows, and the’. 


. i ‘ Board. finds, that the delay ¥ was not due. to any cause made excusable Se 
onde ee contract. < ie 6a ee 7 


Concuvsion 


2 iste: an to the authority delegated: to thé Board ce 7 - 
ae Contacte Appeals. by. the Secretary. of the Interior. (sec. 24, Order a. 
ote No. 2509, as. amended ; 19 F. R. OS) ‘the decision: of the contrhating! 2) 


| enue ice “Haas; Ohana 


‘Herzert J. ‘Seatientan, Momben: ae ee 


: . : Mr. mee ante ‘ Pe dss ee he De 
‘I cannot agree with the. conclusion. veiched 3 in ihe maj jority opinion, ee 


. gies I believe that the prone for liquidated damages a are ae ° H i 


—* - forceable. - ee 
ae The record presents a truly fantastic situation, So far as this re fee 
lem i is concerned. The contract for the construction of the pumping eae 

’ station had not even been let when the pumping equipment which was 


6 be installed i in the station arrived initially. ‘The pumping station’ ee 


was not completed until more than a year later, and to this date the 


station has not yet been energized and put to use. It would certainly” 7 


a seem that under such circumstances liquidated damages should be im- “ a - 


ee posed only if such action is inescapable. | 


| Actually, the liquidated damages provisions reveal peitent ambigui- . | . . ‘ 
ties with respect to both the amount: of the damages and the occasion <9... 
for 3 imposing them, as the majority is compelled to admit. . ‘However, Se 


by a process of what seems to me dubious interpretation they proceed tore 


= = resolve both ambiguities i in favor of the Government's obtaining: its : be - 
ee “pound of flesh,” *.: °°" | eee 
Provisions for liquidated damag es were at first regar ea with pote eee Sac, 


. a tility by the courts which often declined:to enforce them on the ground . - — c 
> that. they were actually penalties. Gradually the trend changed, and. 


ee the courts i as to favor such: promsions they said that, where ‘the e = e a 
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— <E ; cakes were ilean 1 and ‘reasonable: and: acead damages 1 were ee 
\- probable. but difficult to estimate, they would enforce them. In recent - 
~ cases, the Court of Claims has formulated the importance of clarity i ih 2% 


- terivis of the canon’ of construction that provisions, for liquidated os 


oe - damages must be narrowly. construed.” If this is so, the meaning of 


a such: provisions should not be lett to be determined by a Bs of aa 


oa d implication. 


It seems tome é either that ‘igi is no aatiatactory way of eens hie we 


& i iS ghee provisions of paragraphs 4 and 6, or that if there is, effect should , | ~ 
..-be given to: the provisions of paragraph 4 rather: than to paragraph Oe 


ies The effect of the first-construction would be to eliminate the liquidated 


oe f _- damages provision entirely, and that of the second construction would _ : 
be to make the right to impose liquidated damages. depend on delivery a ty, 


2 an time to make possible the actual installation of the equipment. As ~ ge 
both the pumps and the motors were delivered long, long before they 


could be installed, liquidated damages should not have been imposed. — 


‘Tt does not-seem to me that the arguments: advanced i in support of — 


a the construction of the maj jority are persuasive. ‘It-is of some signifi- 
cance that the relevant. _provisions have been somewhat distorted by 
- being quoted in reverse order. The reverse order is no doubt intended 
to bolster the position. and importance of paragraph 6, upon which is 
based the majority’s view that delivery to the shipping point was: of 

- paramount importance. But this cannot be successfully established’ . 
either by rearranging the order of the paragraphs, or by: determining | 
‘what -would have been “natural” under the circumstances. It is, .of _ 
“course, obvious that. delivery: ‘of the equipment had to precede neces- 
sarily its installation—this is as obvious as that one cannot make an 


~~ omelet without eggs—but this proves exactly nothing with reference — 


to the intent of the provisions. There have been contracts in which — 


liquidated damages have been made to turn on: delivery, or on ship- 


ment. But there have also been contracts in which liquidated dam- 
ages have been made. to turn on installation. Any one of the three 


_ types of contract is as “natural” as the others. .The question is simply pas 
what the parties intended, and this is to be gathered primarily. from 
ay, ee their language. » Now, as between paragraphs. 4-and 6, 1t seems to me - 
 --.. that the baste provision is: the former. Its. importance cannot be — 
. minimized by describing it as “directed. primarily to the subject of | 


fe = evaluation of bids.” It is precisely this that: makes it basic; it con- ~ - ; | 
oe tains the only\sentence that clearly.and unmistakenly states. that the a. 


. ee ne -? 2'Phe emphasis ‘upon. clarity ig aS: be. found in’ Wise: ve United States, 249 U: Ss. 361. " 
no Pie (1919). where the Court said: “When that intention (namely, to liquidate the damages) 


ds. clearly ascertainable . from the writing, effect will be given to the provision * * *,” 


oe, a (BP. 365.) - Thig has. been’ frequently repeated, . Bee, fOr instance, Hughes Bros. Ine. v mie 
United States, 133. Ct. Cl. 108 (1955). ea A ot 
/.. B$ee Tobin v. United States, 103 Ct. roils 480, 492 (1945) where. the ‘Court said’ “tt i ig 


Cr a familiar doctrine that. provisions for liquidated damages should be: narrowly construed. 4 . ee i 


; or bie also Climatic. Roinwear Go., Ine.. 115 Ct.Cl 520, 558 (1950), 
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bo “ aces: to the Goverment will result not tren the failure t to ship ‘the a a 


equipment on time but from “a: delay in the installation of the equip- S 


. - -ment.”. On-the other hand, paragraph 6 that. follows it-is merely. HG). 
formal provision designed to carry out the purpose stated in para- 


. .. graph 4, and it can be reconciled, with paragraph 4 by interpreting 
oe paragraph 6 as requiring delivery to. the contractor’ Ss. 5 shipping point 
 intime for installation. | 3 a 

“However, if I am wrong in my approich. to. re ea ion ae es 


z ‘these provisions and the right to impose liquidated damages depends | . oe 


— on the date of: shipment: of the equipment, then the problem of the | eee 


at : validity. of the provisions is merely substituted for that'of their con- ., 
struction. Paragraph 4 expressly declares: that the damage to. be 


7 oe anticipated from breach will result from “delay i in the installation. o£. a, 


~~ the equipment. s However much it might otherwise have been legiti- Me oe . : 


we mate to argue that. there is. a relation between shipment, and installa- . oe s 
- tion, this cannot be done in. the face of. an express provision. attribut- et 


| ing the damages to the delay arising from the latter. Moreover, there | 7 oe 
7 jog is nO necessary relation between shipment. and installation, as. ‘was. ets 
2 pointedly. demonstrated when the motors .were shipped. from. ‘the con- 


~~ tractor’s shipping point but, being fragile, sustained. damage: 1n. ship- ae | 


cae ment. The perils between. shipment and actual delivery. at the pump: 2 ‘ : : 
ing station are obscured: in. the’ majority: opinion: by the use. of the - fae 
term. “delivery” i in the special. sense. in: which it, is defined :; in paras... G6 


| 7 “. graph. 6 of. the. specifications,’ namely delivery . to the. contractor’s = 
Sip shipping point rather than actual delivery to the site of the pumping. 


station. “While the. majority’s usage.is correct..in terms. of the special. 4 ee 


! | definition, itis not the same.as. delivery in: fact. 


_ It is, obvious:that if the. right to impose liquidated Grass dean ee | - ae 
on the failure to ship. on time but.the damage is not:attributable to 


Ar this cause.that the provision. for liquidated damages must. be regarded oo 

asa penalty. ‘However; even if delay In shipment was. the evil to-be » oe 
oe avoided, the. fact. that. there ‘was, no pumping. station to which the | ic : 
“oP equipment, could be delivered | even at the time the equipment contract 

| was pee: and the very. prospect. for a contract for the construction — ee 


hand 


ae or urgency which could: have justified a provision for liquidated dam- i 


E ages. ° It seems to me perfectly. idle to advance as.ajustification-for - a 


: | ° such .a provision ‘the ‘desirability of “coordinating” the equipment 2 Eee 
-  ‘eontract with a construction contract: which was not yet executed,and) 


se which was. not to be executed. for a long time to come. And, ‘the fact — a 


2 eT ‘These factors: are stated’ to be. relevant: in asterminins the validity’ of a cauaae ; : : oe 
as damages’ provision. in a- supply ‘contract in 16 Comp. Gen. 344. (1936)... Compare also eo, 
- The Columbia, 197 Fed. 661 (D. C. s. -D. Ala: 1912), afd. 199. Fed. 990; holding that. a. i ie 


Te eee that had no charter could not stipulate tor comes’ if repairs. Bnould be made Tats, 


Ee a ha 
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ae that 4 the. pumping station > was in an area not always Aspendent jon. . E 


— = pumped water gave the situation even less urgency than it would 


"otherwise have had. It was this no doubt that: may also have been a : 


factor in the rather leisurely manner in which the contracting agency 


proceeded to redesign the station and let a contract for its construc- 


tion. It would hardly. be contended that the Government could ‘in- 


clude a liquidated damages provision in a supply contract that called 


for the delivery of equipment for a special and exclusive purpose — 


“more than a year before that. purpose could be accomplished. 


Quite apart. from such considerations, for a. liquidated damages ee 


_ provision to be valid, the prospective damages must be unmeasurable, 
although real. A determined attempt is made in the majority opinion. 


_. to paint a rather: frightening picture of the damages that could pos- | 


; - sibly have been sustained but that were not ‘actually suffered. ‘The. 
only real damage that-could have been sustained either from failureto 


ae, ; - ‘ship the pumping equipment’ on time or install it on time would have a 
a arisen from the partial or total loss of crops but the damages arising | ae 
ars from such losses canbe measured. by. agronomists with uncanny ac- 


: a : curacy. The other damages, which are not mentioned in the contract _ 
. ‘but ina post-c contract memorandum of the contracting officer seem 
to me. wholly i imaginary. That. the Government’s employees might : 


ae have been annoyed by a few telephone calls from disgruntled water : 
"users is a rather trivial basis for liquidated damages. As for the pos- aS 


sibility that the contractor who was to construct the pumping station — 
‘might have sued the Government if the pumping equipment were not 


‘available ‘when he. was ready to install it, the. delivery of the equip. ce 
a3 ment to the’ contractor’ Ss shipping point would not necessarily guar- age < 
... antee its arrival. Moreover, as the contract for the construction of a 
‘the pumping station is not before the Board, it does not: seem tome. 
-_. x t0 be possible to say whether the contractor would have had. any right) 


to sue the Government. Asa matter of general law, it is well settled — 


: | . that the mere late delivery of materials entitles the contractor only — 
us an extension of time for the performance of the contract. — | 
In general, I do not challenge the correctness of the summary of 


. -the Federal Jaw ‘on unliquidated damages which is contained in the 
majority opinion. * I do think, however, that.it tends to exaggerate the —_ 
‘degree of certainty that is characteristic of thislaw. As the Court of - 


‘Claims said ina very recent case; Hughes Bros. Ine. v. United States, 
188 Ct. Cl. 108, 112 (1955): “When are ‘liquidated damages provi- 
sions eriforceabl and when are they construed as penalties?) The cases 
on this question do not enunciate an absolutely consistent formula. ‘a 
. It is also true that, while there are authorities which would seem'to — 
o indicate that ‘the’ Federal doctrine is that the fact that. the Govern-. - 


ment t suffered 1 no 0 perceptible loss i is. no. justification ‘for r refusing to en- ae Eo 
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- force a liquidated damages. provision, in ‘most: ¢ cases ‘this 3 is anérely’ a — 
"presumption. that. makes it unnecessary for the Government to offer — 
proof. It is quite another. proposition to insist that when it is clear) 
- that no damage was sustained by the Government. liquidated damages 
should nevertheless be imposed."* “4 This is hardly a civilized doctrine 
--that is likely to be accepted today. 15° And, finally, while itis also true’ 
that liquidated damages provisions are to be judged as ofthe time of © 
the making of the contract, it is no less true that hindsight 1 is ‘usually. S ot 

_ better than foresight, and that. the situation as it existed at the time 


the contract was made may be better understood and judged in | the - | 
Pe of. subsequent. events.2° OY uu oe | , 


In. my wiew. of the case, the third issue discussed 4 In 1 the manjority... 
opinion, is wholly irrelevant. If the - provisions of the specifications, oe 
“properly construed, required. the delivery of the: equipment only in 
time for. its installation, there was no need for an extension of time ~~ 


_ to excuse delays. However, I should point out that the facts stated - 
_in the majority opinion in connection with this issue *” further indicate 
to me that the parties themselves put a practical construction on the 
delivery requirements of the specifications which would seem. to be. 
inconsistent: with: the majority. view. The Bureau of Indian Affairs 
would not have informed the contractor that there had been delay in ~ 
letting the contract for the construction of the pumping station unless 
the information would. make.a difference, and. it would have made 
no difference if the contractor was required to deliver the: pumping 
equipment whether or not.the pumping station was in readiness to 
Teceive it. Moreover, subsequent évents are consistent only with the- 
assumption | that the. parties did not, regard. the mere shipment of the 
equipment as the important consideration. The contractor, who 

had the pump components available, shipped them in the latter part 
of J anuary. 1957, and they arrived at the pumping station on J anuary 


4 See, “for instance, Dewey Schmolt vy. United States, 91 Ct. “CL 1, 28 (1940) piers the . 
court said: “Penalties are. not favored by. the courts when, as in ‘the case before us, it. does 
not appear that. any actual damages have been sustained. si ; 
--8'The so-called; Federal doctrine ‘is severely © criticized in: Corbin on Contracts in the... 


, very. sections: of his work cited in the. majority opinion: It should be noted also that in’ ~' 


_ the passage * quoted: in: the’ majority ‘opinion : from Priebe & Sons, Inc. v. United. States, 
_ the latest pronouncement. of ‘the: land’s: highest tribunal on the. subject. of liquidated: dam- | 
“ages, the Court: does not go so far as'to say that a liquidated. damages provision would 


de. enforced even if it. were clear. that no, actual. damages. had: ‘been sustained: by the Govern- + e a - : 
ment.: The Court says simply that “the - fact. that. the damages, suffered are shown to be. eee 


-less than the damages contracted for is not fatal.” gre 
* 20'This point, too, is made in: ‘Corbin,. Contracts, ‘vol. nay seition 1063, pps 30408 : ere is - 


tobe observed’ that hindsight : is ‘frequently better than foresight, and: that,. in- passing y z ng ee 
: - judgment upon. ‘the honesty and genuineness, of the ‘pre-estimate. made by the parties, the . 


. Court. cannot help. but be: influenced by. its knowledge. of. ‘subsequent ‘events. cae i 
at These. facts are. ‘correctly: stated, except. that I. would: not ‘say ‘that -the couticter: 7 
: “earned” from. the ‘Bureau of Indian Affairs that the pumping ‘units would not be installed 


until a later date. It. was in fact notified. of the delay by the’ Bureau. | Moreover, this : a : 
oo _ Rotification ‘was. not casual ‘but in a discussion”: of: the: problem 4 in the: winter. of 1956-57 “a 
when most = the pertoz mance time had elapsed. _2 oe = 
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fas : 98, 1957. Bewean this’ ant. | March: 4, 1957, by. ‘which: time ae. = 
motors should have been delivered, five. weeks elapsed... During these > 


five weeks, not inconsiderable period of time, the Government never 


a. ie much as addressed a letter to. the contractor to inquire why the a. 


7 motors had not also been shipped. . If there had been any. urgency 
about the motors, surely the Government would have reminded the - 
_. contractor: that unless he took steps to. deliver the motors, he might 

incur liquidated damages. Indeed, such, warnings are: quite. common 
in the administration of Government contracts. To me, the conclu- — 
sion, is: ‘irresistible. that the parties did: not regard the shipment of 
. the © pumping equipment at that time as possessing any. importance.. 


Wom saan M ember. a ts 
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ate: i Solicitor, Department of the Interior—Secretary of the Interior. 


eee Deputy: Solicitor has been delegated authority to decide land. appeals aaa a 
to the: Secretary’ of the Interior and: ‘his decisions: on such. appeals: are, in 
effect, decisions. of the Secretary. aa bie a 


hee ma g Claims: Determination of Validity | 


|The Department of the Interior has long repeemaca a distinction between two. 
: categories’ of cases involving. the: determination of validity of: mining ‘claims, 


- “: ‘the first. category including cases where the validity of a claim turns on the © ~~ 
eo legal effect to be. given to facts of record (a question of law). and the second. 43 cS 
- category. consisting of cases. where the validity. of a claim’ depends upon the neh 


- resolution of a factual issue (a question. of fact). The Department has 
be always held hearings 1 in the second category. ‘of cases’ but, not: in “the. rst ves | 
one “ceategory.— pe RAEI E RL een Ra: Hg ones Cte a ee 
"Administrative Proceidure Act: earings —Btining Claims: ‘Determination of a 
. Nalidity.. ee ee ee oer ee ee ee ne ee 
“The ‘Administrative Brocedure’ ‘Act does not require the holding: of F noaings: in 
7 . maining cases where. the facts are not in dispute and the validity of. a claim 
, -. presents. solely: a. legal issue 3. therefore QB. hearing ‘is not., required before 
Pe » holding mining claims to be null and void: because at the: time aed were 
located the lands’ were included in outstanding small- ae ‘leases.’ 


| aes SUPPLEMENTAL DECISION’ | | 
The a Dredge ‘Coeperution has filed a  Détithon that the Sectctary of : 


: ‘the Interior exercise his supervisory jurisdiction over a decision ren= — 


dered by the Deputy. Solicitor of this Department on September. 28, 
| 1957, in the matter of sixteen. mining claims located by. the petitioner 


in the vicinity of Las Vegas, Nevada (The Dredge - Corporati ne oe 


4 LD D. 368 ean ))s8 and that. the oy remand uae: matter to the 2 8 


“August th. 1958 


S a Jocal land office with instructions to hold Iarings 0 on. all relevant oe 


| Much eo the argument contains in ‘the’ petition: is. ‘ivected: - aS 


: a matters not ruled.on in the decision, ¢. g., the propriety of the classi- ae : : 
—s ‘fication: of a large part of the land embraced in the claims: for dis- ee 
position under. the Small Tract Act (43 U. S. C., 1952 ed., Supp. Vee oe 


- secs. 682a-682e) and the holding of the Director of the: Bureau ofland = 


ae 3 Management that the classification of land for disposition. under that - | / = 
act removed the land from the operation of the mining laws. ‘Since . hehe: 
+. those matters. are outside the scope of the decision complained OL, ie “2 


. alleged errors of the Bureau of Land: Management i in ruling on such Os a 


se o matters are not properly: raised in an attack on the Deputy Solicitor’s = - : 


decision. While the Deputy Solicitor affirmed in part the decision of te 


_. | the Director, that. affirmation was only of the ultimate conclusion 
aor a reached by the Director that: certain of the mining claims were null and: '8 8st 
void and. was neither approval nor disapproval of reasons relied upon 

- by the Director but not discussed in the Deputy. Solicitor’ s decision. -' as 


One of the petitioner’ s major contentions is that the decision of v a! 
an - September 28, 1957, is invalid because it was signed by the. Deputy _ oe 
_- Solicitor and not by. the Secr etary, the Under Secretary, or one of the’ 


- Assistant. Secretaries. ‘The answer to this argument is that the Dep-_ a oo 
uty Solicitor’s decision is, in effect, the decision of the Secretary. i 


Under Reorganization. Plan No. 3 oF 1950, effective May 24, 1950 (AB : 


fan F.R. 81743.5 U.S. C., 1952 ed., p. 160), the Secretary was. ‘authorized — Ca 
to delegate, to any officer, agency, or employee of the Department the ee 
“. performance of any function of the Secretary. Pursuant to. Capea te a 


. authority, the Secretary delegated to the Solicitor— 


allt the authority of the Secretary of-the Interior with respect. to the disposition. Ee 


of appeals to the Secretary from decisions of the Director of the Bureau of Land: sense 5 


' Management (or his delegates), and from decisions of the Director. of: the: eo oe aa 


ee Geological Survey (or his: delegates), in proceedings which relate ‘to, lands or. reac aae 


.. interests in lands. aa 23, Order No. 2509, amendment No. 16, aay. 18, 1952; oe oe 
| AER, 6798) ae 
By amendment No. 20, a new ‘section 39 was ere to On: No. 5 abe eae ea 


: f es which authorized the Solicitor: “in writing, [to] redelegate koko any : re ee 
authority delegated. to him by the Secretary of the Interior, including Poe Gia 
the authority delegated. by Sections: 20 through 28, ee - this = Cate 


order.” (19 F. RB. 6812.) - ee 
‘Finally, by Solicitor’s Regulation 4 of Sapieuiber 24, 1954, the ree an 


| : ing Solicitor delegated to the Deputy Solicitor “all of the authority of - 7 : : uy 
coe "the Solicitor of the Department of the Interior, including the author- Ee gees 
ity vested in the Solicitor by sections 20. ues 28 ane of Order oe 


oe No. 2509,as amended ***.” M98. R. oo. 
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_ Dharctone 4 in Mecdine the poncene S appeal, the Deputy Solicitor oe 

a acted strictly i in accordance: with authority delegated . to. hing fe 

oe of oa hie: petitioner’ s second major contention is that the Deputy Solicitor a 
a “< ignored: the decision rendered by the Secretary in United States v. 


Rae Keith V. O'Leary et al., 63 I. D. 341 (1956). On the contrary, the ap : 


i a decision under attack carefully distinguished the fact situation dealt — 
oe - with by: the Secretary in the O'Leary case from the fact situation - 
at presented by the claims of the Dredge Corporation and the law appli-. 


hes ‘cable. each situation. ‘It held that the law applicable to a situation a. | 4 
such as that presented by the O'Leary case 1s not aPpHcAbie to the fact fe 


ee situation presented by the Dredge case. 


~ Perhaps one of the petitioner’s chief difficulties lies | in the. fact that. . 3 


: ~ while the decision held the claims, i in part,.to be void ab initio, it also. 
| characterized the. claims: as being without. validity. “The petitioner | 


seems to be under the impression that the validity of any mining loca-. 


ee tion must be tested at a hearing, meaning a hearing at’ which the ~ 


parties may appear and present evidence.. Such is not the case. 
_ ‘While certainly no mining claim has validity without a discovery (and » 
where the Department. es a mining claim on that issue the De- 
partment must, under the holding in the O'Leary case, afford the 
claimant a hearing in compliance with the provisions. of the Adminis- 
trative Procedure Act), factors other than discovery. enter into the. 
question of the validity of such a claim. These factors, depending on - 
what, they are, may, or may not ‘require that the- claimant receive. ara 
: hearing. | 7 ee | 
Almost: from time: ree the Department tie observed a aleat 
“distinction between cases where the validity of a mining claim turns on , 
the legal effect to be given to facts of record (a question of law) and | 


eases where the validity. of a claim. depends upon the resolution of 


a factual isstie (a. question of fact). The second category of cases 
involves such issues as whether.a discovery has been nade or whether 


- required expenditures for a patent have been made (in cases where 
claimants: apply. for a patent). Where there is a dispute on these: 


latter issues, they can be: resolved only upon the basis of evidence _ 


| such as the testimony: of. witnesses and. pertinent documents like as- 


ee . ‘Say reports. Such evidence can properly be. received only ata hearing oe & 


where witnesses are subject to cross- examination and observation as 


as ‘ to demeanor. Consequently, in ‘this category of cases, the Depart- re. ae 
- ment has always ordered hearings .to be held upon. the. basis. of which’... 


a determination of the. validity. of the claims is made., See, for ae 


ee ample, the early case of Franklin Bush, 2. D. 7 88 (1884). 


Concurrently, however, while granting hearings in all cases davole: 


~ tng factual issues, the Department has determined the validity of. - . 
i: claims. where only leg al issues were involved without. holding hear- a a 


- oe ee in H sa lt eck 29 L. D. 456 lade a, cleim + Woe in ine 
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~ a hale ey hae it was located: within the Uneenee Tndisin . 7 = . ° | 


- reservation. In The Dailey Clay Products Company, 48 L. D.-429_ a 
(1921) ; on rehearing, 48 L. D. 431. (1922), a claim was determined to eo: 


be void ab initio because located on forfeited Oregon and California ee 
_ Railroad-grant lands which were chiefly valuable for waterpower <—. 


sites at a time when such lands were not available for mining. loca-. 


tion. In James C. Reed, 50 L. D. 687 7 (1924), the Department declared oe 


te illegal and void a mining claim located on. land within a first-form . are os 
_ reclamation withdrawal. In Filtrot¢ ompany, Ve Brittan and Echart, ee 


BLL. D. 649 (1926), the Department. held to be invalid ab initio a Bi : 


7 | as claim located on land included.in an oil and gas permit. In Coeur 
a D’ Alene Crescent Mi ming Company, 53:I, D, 581 (1981), a claim lo- 8% 


- cated on land in‘a power-site withdrawal was held invalid.: In all these 


cases, extending back 58 years, the Department held the claims. in+ oo 
_ volved to be invalid without holding a hearing. . In fact, in United eae C 
~ States v. United States Borax Company, 58 I. D. 426 (1944), the De-- oe ae 


ee , partment, in. holding a. claim to be void from. its —— because : oe 


s located: on land included i in an oil and gas permit, said : 


a As the facts supporting hese conclusions are established by the official ree | ee er | 
& ords of the. General Land Office, a contest. imiocealne The, a hearing] is, ane. Co) or 


necessary. (PY 444.) 


From. this recital of “departinental cases, i it: is obsious that tix more. es 
lesan cases declaring claims to be void upon the. basis of facts off «> = 
record, without holding a. Beanie merely follow over a half caning ae 
os 9 of precedent. , ee ee 
In short, for well over 50 years cae probably. ae Peete tne ee 
| “Department has followed two distinct procedures j in determining the be | 
validity of mining claims, holding hearings i In cases. turning on’ ques- 26 
tions of fact and not: holding hearings in cases turning on questions — ee 


of law. As explained in the Deputy. Solicitor’s decision of September ao 


98, 1957, and the earlier decision in Clear Gravel Enterprises, Ine. nae 
64 E. D. 210 (1957 ); the O'Leary decision involved only the first cate- oe 
‘gory of cases. It was not applicable, and ‘was not intended to. be eee 
_ applicable, to the second category of cases. ee ae 
An examination of the hearings provisions of ihe: Administhative® ne 


: oes "Procedure Act, supra, demonstrates clearly that. they are aimed at: . ah : ‘s | 
». and confined to hearings for the purpose of receiving evidence OW 2? he 
_. Tactual issues. Section 5 of the act. . Vos: C. 1952 ed., “sec, ood) ee 


provides i in pertinent part as follows: 


va Other earlier cases are James. W. Boyan: 29 L. D.. 895. (1900) ; ‘7  Oolamowaa Gold danny hee 


/ Company, 28 L, D. 172 (1899) ; F. H. Robbins, 42 L. D. 481 (1918) ; Joseph B, sgn - 


| et al., 50 L. D. 623 (1924) ; and John Roberts, 55 I. D. 430 (1935). 


8 Clear Gravel Enterprises, Inc., 64-1. D. 210 (1957) ; Bde Walter et al., “A-27243 ; : ’ 3 ae 
. (March 15, 1956) ; Clear Gravel Enterprises, Inc., ‘A-27287 (March 27, 1956) ; R. L. Greene ee 


“lt” et ah, A~27181 oe ‘1, pene) : United States v. Wilmot D. Averett et. al., “A-27010, fe kee 


; ele oat yas 
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“See, Be: scr every ease. ot. adjudication required ‘By tatate oe be: determined don ~ a 


| the record after. opportunity for. an agency hearing - sh 


(a). Notice —Persons entitled. to notice of an agency ‘hearing shall be timely : be: 


informed ‘of BOR a (3). the. matters of” fact. and law asserted..* * * 
(b) Procedure The agency shall afford. all interested parties. opportunity. for: 


(4) the. submission and consideration of facts, ps offers. ot settle; 7 “33 nai 
3 nent moe 7 | 


(e). ‘Separation of Furictions —The same officers. who pr eside at the reception 


pe Plt of evidence pursuant to section 7 shall make the recommended. decision or initial 
’ decision required by section 8 * * ek RK no such officer shall consult any — 


“person: or party on any _ in issue unless upon notice and opportunity tor all *. 
. parties to. participate RCs - (Italics added. ). 


~ Section 7 of the act (5: U. 8. C: 1952 ed., see, c. 1006), provides in pestic | 
nent part as. follows: 7 | 


See. 7. In hearings ‘hic section 4, é [rule making] or 5 requires is be: aaial, 
"pursuant to this section— 


(a). Presiding Officers. —There shall eaeehie at the taking of evidence (1) the a 


‘agency * * *, 

(b). Hearing ‘Powers, —Officers “presiding at, hearings -shall have authority 
we e fo F (8) rule upon offers of proof and receive relevant evidence * * *, 

(c) Hvidence—* a Any oral or’ documentary evidence may be received, but, 
every agency shall as a. matter of policy provide for the exclusion of irr elevant, 
‘immaterial, or unduly repetitious evidence and no sanction shall be imposed or - 
_ rule or order be issued except upon consideration of the whole record or such 
portions ther eof as may be cited by any party and as supported by and in accord- 
ance with the reliable, probative, and substantial. evidence. Every party shall. 
have the right to present his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts, * * * 2 

(d) Record. —The transcript of testimony and exhibits, ere with all 
-. papers and requests filed in the proceeding, shall constitute the exclusive record 
-. for. decision in accordance with section 8 * * *, (Italies added.) 


Section 8 of the act: (5 U.S. C., 1952 ed. sec. 1007). ical in perti- 
- nent, part as follows: : 7 


See. 8. In cases in which ‘a hearing is : reaitired to be es in conformity 
with section 7— 

‘(a). Action by. Subordinates. SES 611 cases in which the. agency has not ‘presided 
at. the reception of the evidence, the officer who presided * * * shall initially - : 
- decide the case * * -#, # % 4% Whenever the agency makes the initial decision 
without having pr esided at the reception of the evidence, such officers shall Ul frst, - 


ab 


. ‘recommend a decision * eS; _ (Italies added.) 


These sections of a Administrative Procedure Act demonsuate es 
~ beyond doubt that they envision hearings for the purpose of resolving - 
factual. disputes, not proceedings for hearing oral argument on ques- 
~ tions of law with the basic facts not in dispute. The petitioner does | 


not deny that small tract leases had been issued forall but two 5~acre _ nc 
_ tracts included i in its claims at the time the claims were located. The | . 
- only: question presented, then is the @ legal question whether mining ota Bae 
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oe : aa could. 1 validly have beeri located on lands already ae a in porte 
"small tract leases. For what purpose then shoulda hearing be held — Sa 
- under the Administrative Procedure Act?. The petitioner does. not’ <9 


-» assay to answer: this question. And, if a hearing were held, what 
>> would make up the “record” of the hearing upon which a: décision ee 
~ would have to be based? The legal argument of counsel, the same -.. © 
“type of argument as-is usually presented in. briefs after a” hearing? a 

If so, would counsel: be subject to cross-examination on.his. argument ? te 


Donat Further; would: such legal argument be entitled to. special sanctity or.. eo . 


demand a higher depres of respect for having been made at a hearing - ; tees 


3 , and constituting part of the “record”? These are pertinent questions es - . : 
_. which the petitioner. does not raise, much less answer. Certainly; to 


the Department is. correct in holding as a matter of law that. land’. oe 


: : under: small tract lease is not open to the operation of the mining ee a 
= laws the locator cannot possibly have acquired any right i inthe land 7°). 
> by its attempted locations after small tract leases had issued anda. — a 


hearing on the question whether the locator may have complied with | oe 


es | the maining laws in other- respects, such as discovery, would be futile. 3 es - 


“It is only when there is a possibility that a right may have been =< 


oe Soe in the land that the rule laid down. in the O’Leary case is: - C 
_ applicable. ‘While a mining claim located on land subject to. the ~ a 
- operation. of the mining laws. may be invalid because of no discovery — a 


. or because of some other reason, such a claim is. not void. ab INO. ee 
- Tt-was located on land subject to the operation of the mining laws and ete 

. it is entitled to the protection of those laws until its invalidity i is.eg-/ 5. 

| ‘tablished by due process of. law, which, of course, requires a hearing, 9 


Re Such is not the case of a claim located on land not subject to: the min- — 


x ing laws. That. claim is: void from its inception. In the latter case, ae - 
the. Department: has the duty of declaring the claim to. be of no effect, ote 


in order that: ‘any cloud on the Government’s title may be removed 


ae “and. no duty rests on. the Department to accord the claimant a, pone : - ES 
ot prior to declaring that the claim is void-ab initio. er eee 


‘In the circumstances presented by this case, we do not feck: ae aa 


oe, hove is any justification for any further proceedings by the Depart- ees 
-.. ment in the matter. Unless the petitioner can specify with more par-° 
ae ticularity than that of its present petition the issue or issues on'which . . . 
nes te believes itself to be entitled to a hearing under the Administrative aa 
oe Procedure Act, this decision will stand as the final action which. the ~ meee 
. Department. will take i in the matter of the sixteen claims of the Dredge pias Oe 


Comporsnen: a 
2 EuMur Br Bann, hee 
| Solicitor. | 
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APPEAL or BLACK, HILLS DITCHING 00, INC, 


ae 


a Contracts: Bids: Generally —Contrats ‘Unforeseeable Canses—Contracts: a 


_ Delays of Government | | | . 
A claim of a ‘contractor for. an extension | of - time ‘based on the. ‘theary 


s ~ that. the ‘Government was. obligated to notify it immediately of the award F pee 


of the contract must. be - rejected when under the terms of the bid form’. 

. the Government. was allowed sixty days to accept or ‘reject the bid, and - 
notification was given long before the expiration of this period. . Moreover, - 
_-- ginee bids are opened publicly, the contractor could d readily have ascertained ’ 
whether it was: the | successful. bidder. | 


‘Contracts: ‘Unforeseeable Causes—Contracts: Delays of. Contractor—Con- 

| tracts: Notices—Contracts: Performance | | : | 
: & claim of a contractor for an extension. of time based. on delay in ‘se- 
curing performance and payment bonds, due to the unexpected liquidation 7 
of its ponding company; must be denied, even if it be assumed for the sake 
of argument that this event was unforeseeable, when it is wholly specula- 
tive whether the delay actually made any difference.to the contractor. 
Even if the contractor had been able to obtain the bonds sooner, it does 

not follow that it would necessarily have been given notice to proceed. any 
earlier than it was given. Moreover, the contractor has not shown that — 
-it would have obtained. a more favorable performance period if the delay | 
had: not occurred. ee thay 


Contracts: Unforeseeable Cinsct Contracts: Acts of Government—Con- 7 
tracts : Performance—Contracts: Specifications 


. A eontractor is not entitled to an extension. of ‘time for performance on 
_the ground | that the Government required. the installation of a different 
type of pump than that designated in the: Specifications when there is no 
_ showing that either type of pump, the delivery of which would have re- 
quired: from 60 to 90 days, would have arrived on the Job at the time of 
its contemplated installation. 


“Contracts: Unforeseeable Causes—Contracts: Delays of! ‘Contr actor—Con- 
tracts: Specifications—Contracts: Performance | 


_A- contractor who is entitled to an extension of time for performance’ 
by reason of such an unforeseeable cause as. “unusually severe weather” 

_ igs none the less entitled to such relief, despite the fact that its progress . 
schedule, which it was required by the.. specifications to furnish to the 
Government merely for the latter’s information, may have indicated that 

‘ “no. work. was originally | scheduled during Dart of: the period when the | 
‘Gousually severe > weather occurred. OS Mey 


7 “BOARD. OF CONTRACT APPEALS | , 
Black Hills Ditching Company, Inc., of Rapid City, ou th D akota, 3 


has appealed from the findings of fact and. decision of the contract- _ Rote 


ing’ officer dated December 3, 1957, denying its request for an 
' extension of time. for the performance of Contract. No. 14-20-150-9 ey 


Ba Sao with obo Bureau of Indian Affairs. a 


oa - oy o “BLACK. ‘HILLS DITCHING Co., ate aaere ae e 


August. 15, 1958 


“The conrace, eee was dated September 26, 1955, ‘was on. Uw. Ss. Be ae 


= . Standard: Form 93. (revised. March 1953) and incorporated the = a 


eral Provisions of U. S. ‘Standard - Form 234A (March | 1953). roe aay 
provided for improvements to the sewerage: system. of the Pierre Pte Bis 
oa dian School, South Dakota. The contract price was $35,800. wre + 
-. Bids were: opened on September 8, 1955, and the Appellant: was ~ re gees 
_ found to be the only bidder... As ad of a contract required De- 
partmental approval, it. was ‘sought by the contracting officer. by es 
air mail letter dated September 14, 1955, and it was given by the. : 
. Department by telegram on September 19, 1955 which authorized the 
award of the contract to the appellant on or after September 26,1955... 
The contracting officer notified the appellant by telegram on Septem- ca 


: _ ber 26, 1955 that it had been awarded the contract but stated : “Do not: 


* proceed with work until specifically authorized to do:so by this office.” ee 
_ This telegraphic. award was confirmed by, air mail letter dated. Sep: > 
~ tember 28, 1955, with which the contr act and bond forms were trans- ~ Se 
: raitted. to the appellant for execution. . The appellant’s bonding | com- =. 


- pany unexpectedly went. out of business, however, and it was not 


until October 25, 1955 that the appellant returned the contract docu: a 


3 i. ments, properly executed, to the contracting officer. The record. does ee Z i. 
net show. pl ecisely when they were received by the latter but, since 
-_. they were sent by mail, it may fairly. be assumed that they reached ae 


= him by October 27, 1955. aS ae 
‘Having received them, the contracting officer by telegram gave the a. 


cor opallane notice to proceed on October 31,1955. Under the terms _ a" 


: Gee of the contract, work was. required to be carted within 90. calendar 


. > days of the receipt of such notice, and to be completed within 150 oo 


calendar days of the date of the receipt of such notice. Thus, the | 7 
completion date for. all work under the. contract was established as. 


ae March: 29, 1956. By Change Order. No. 1, dated: December 3, 1957, ~ = ; 
- -the contracting officer extended the time foe completion of the work oe 


_ by reason of “unusually severe weather” } by 9 days, or until ‘April 7, - 


1956.2, The work, which was actually not. commenced. until April 5 By: 
1956, was not substantially completed, however, until June 7, 1956, 
-and thus it was 61 days late. . As under paragraph 2 of the. Gensral 


7 Conditions of the. specifications liquidated | damages were to be im- ies 


posed in the amount of $10 per day for each calendar day of delay in 


the substantial completion of the work beyond the time for completion ee 
stated in the contract or any extension'thereof, liquidated. damages in | 

“a © the. amount of $610 were assessed against. the appellant. | By its ap- 2 : 

a peal, the appellant, which. originally sought a an | extension of time of See 


Set +The, contracting offieer * found. ‘that the ‘weather. was ae “severe”: between ee 
oe. _ November 12° to’ 19; inclusive, and added one day to this period for remobilization. ma 
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oe, 0. calendar days; soaks an extension of time sutficient to avoid 3 imposi- 7 oe 


Be tion of liquidated damages.. : | ee ae 
») ~/--EExtensious of. time were. sought na re ae duritie oe per- eo 
ey tombe: of the contract on a variety of grounds but the contracting _ 

ae officer 3 ‘in his findings and decision held that none of them furnished _ 


an adequate basis for such action, except. for the “unusually severe 


a - weather” which led him to extend the time by. Change Order No. 1... | 
In his notice of: appeal, the appellant states generally that. he is ae 


we appealing from “the decisions or findings of fact” of the contracting | 


= : . officer, although i in his specific comments on the alleged errors of the : 
i contracting Officer he does not go into detail with respect. to all of — 


them. “As a notice of appeal is to be liberally construed, the Board. 


: will assume that the appellant is challenging alll of the contrecting Ea 


officer’ S findings and conclusions. : | ‘ 
~The contract. documents in this case contained a “disputes”  Glanise’ 

. (paragraph 16 of the General Conditions. of the specifications), 
- and the usual “delays-damages” clause (clause 5 of. the General Pro- 

visions of the contract)? - 
The first. ground advanced by she appellant. i in ae of its re- | 
‘quest for an extension of time was that the contracting officer de- 
. - layed 18 days in notifying it that it had been awarded the contract, 


re with the result that it was in turn delayed in obtaining firm commit- 


ments. from suppliers and subcontractors. As this alleged cause of 
delay arose prior to the award of the contract, the question arises’ 
whether the Board has jurisdiction under the “disputes” clause to 
consider whether the alleged cause of delay was excusable. ‘This. 
question need not be determined, however, since assuming even that 
-the Board has jurisdiction, the contentions of the appellarit are clearly 
- without merit. The bid form allowed the Government 60 days within 
which to notify bidders of the acceptance of a bid, unless the bidder : 
indicated a shorter: period of time, and the appellant did not do so ag 
in submitting its bid.. The Government, in fact, acted with great | 
_ promptness in informing the appellant of the acceptance of its bid, — 
especially. when. it is considered that Departmental approval had to 


c _ be obtained. Moreover, the appellant could. readily have found out 


whether it was the seneset| bidder, since bids are opened publicly, . age 


ot - and. bidders may attend the opening, as the appellant was pee ” 2 | 
on mt informed i in the instructions to bidders.* ne = 





a 2 "The former provided: for the: aenblderaton of. fang aiepakes concerning. a " question. of piitcar Wee? 
’. fact arising under this contract * * *,” while the latter provided that the contractor > 
- should not be. charged with liquidated aaminees “because. of. any delays in the completion , 
CY of the “work, due: to ‘unforeseeable causes - beyond the control and ‘without the fault or 


| ‘negligence of. the Contractor, * including but not. restricted to certain named causes. . oo 


Bet a, among. which were. “acts of. the Government” and “unusually severe. weather.”’ 


—  8In paragraph 9 ofthe instructions under the heading. “Bidders: Present” it was stated : a 


. At the time fixed for the opening of bids, -their contents will be made public. for the © 


'. information of bidders and others’ properly 4 interested, ‘who aay be: e-piesent either in person Prt ee pat 


ve “lor by. pe ae eee 
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a cond ree advanced: by the. appellant asa » justification ir an ae : 


nae : extension of time. was the fact that the bonding company with which 2 | 
it dealt: suddenly went out: of business, and that: the necessity Of 
ee furnishing | an up-to- date financial statement to the new. bonding 
» ‘company which, it alleges alone required a period of two weeks, caused... : 
. a delay in returning the signed contract, together with the necessary. 
"payment and performance bonds... This delay was longer than it need. - .- 


have been, however, because. the new: bonding company sent itsagent 


oe By defective form of power: of: attorney in connection with. the. issu- aes 
ance of the bonds. The delay 3 in obtaining the bonds in turn: delayed Ane: — 
-. the issuance of the: notice to proceed, and the appellant contends, ape 


: parently, that he. was thus. deprived of. a. - period. of good. working < 
_ weather in the month of October. a 


7 Under the terms of the bid ee ile Shoe ‘bidder was Tre- aa 
quired. to execute the contract, and. give performance and payment. 


‘bonds within 20 calendar days of the receipt of the documents unless : a 
-a longer period of time was allowed by the Government. The con- 


| tracting officer has. found that:the: appellant took approximately 30°. 
days.to sign and return the contract. documents. As the contracting 


officer. accepted. them and issued-notice to-proceed with the work, he-in . oe ay 
_.. effect exercised the privilege accorded him by the contract of align He eee 
| ing a longer period for return than that. specified i in the bid form. 


The contracting officer denied the. request of the appellant for an ~~ 
extension of time by reason of the. delay in securing the bonds on two 


| _ separate grounds. The first was that the delay was “within the Con- | : 
| - tractor’ s control, and as al exigency. of contract execution, foresee- : os te 

_, able.” ‘The second wasthat ce hee esata, gh, cme 

wae by. reason of its failure to arrange definite cotignitments with its’ abe! oe 


| : . : contractors and suppliers, its: delay in execution of the contract and bonds, and.) 
he . its: complete. lack Of. diligence in. commencing and prosecuting the work after ee Sea 
md receipt of notice to proceed the Contractor deprived itself of at least. twenty. (20) ee 


a work days (more than. 80% of. the. estimated construction. time). in the most: . " ” | 
ce _ favorable construction season within ‘the contract performance period. 


os This ‘request for an extension. of. time seems to involve. a number ae 


. dateoee” clause i is s applicable only when the ay that j is poe eee 


. .. for delay occurs subsequent to the making of the contract Can the >> 
. clause be applied in the present case despite the facts that the formal... 
>. eontract had not yet been executed, and: notice to proceed had not yet. ce 
> been given? Even. assuming that this question: should be answered i ib eae aa 
ors ey the. affirmative, it. seems to the Board that this’ request for an exten- fe 
gion of time must. be denied, although not precisely. on 2 either of the’. Oye 


one i grounds advanced by the contracting officer. 


nak 7 Zz | «See Morrison- Knudsen Co, Ine. 60-1. D. “479, 483 (1951). 
a eS /418582—58—$4 7 . 


a bk, : 
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The Road oes not ean it necessary to decide ne the liquide. Pe 
tion of the appellant’s bonding company was foreseeable. Even if it 
as assumed for the sake of argument that it was unforeseeable, there 7 
~ would still seem to be no valid reason for granting the appellant an. 


os extension of time. ‘It is wholly speculative whether the delay. act- eee 


ually made any. difference to the contractor. If it had not occurred, - oe 


ae eS _ it/is probable, although far from certain, that the appellant would. a 


have obtained the performance and. payment bonds sooner—perhaps — a * 
~ before the middle of October: But, even so, it does not follow that ~~~ 


_ the appellant would necessarily have been given notice to proceed aly. 


sooner than it was given. In addition, the appellant has not shown ~~ _ 
that. it would have obtained a more favorable performance period. oe 
~ the delay had not occurred. : The time lost in obtaining the bonds was 


not charged against the contract. performance period - of 150 days, _ 
and there is no convincing proof that the loss of this time was a sub-. 


stantial factor in causing the performance om the contract work to be 


- protracted beyond the end of that period. | 


_ A-third ground advanced by the appellant as a 2 justification # fore an. 
extension of time was the approval ofa pump different from that. — 


designated in the specifications. ‘This change was.admittedly made by 


the contracting officer. However, the delivery of either type of pump | 2 as 


would have required from 60 to 90 days, and there is nothing to show. 

- that-either type of pump would have arrived on the job in time to. 
have been installed during the period of operations in the fall of 1955 — 
which the appellant appears to have: contemplated in its initial plans 


~ for the performance of the contract work. - Pump installation would 


be among the last. items of work to be accomplished, andthe opens 
did no work through the whole of the winter of 1955-56. ~ 


The Board now comes to what - was really the principal, ground on | 
nick the appellant sought an extension of time from the contracting ad 


officer. The appellant, as already stated, did not actually perform any — 


“work at all during either the fall of 1955 or the winter of 1955-56. . ; 


‘The work was accomplished entirely during the ‘spring. of 1956. 
~ avare winter weather usually prevailed 1 in the region where the work — 
was performed, and it was for this reason perhaps. that 150. calendar 


days were allowed for its performance, although it was. actually per- a 
formed within a period of 56 calendar days, “of which only 40 were — 


arene days. ‘The appellant contended, however, that it was entitled 


to an’ extension of time of 70 calendar days because it encountered ~ a 
weather that was even more severe than usual. The. contracting = 7 
officer, however, limited the extension of time for this reason to the 
period from November. 12 to 20, 1955, inclusive, as already indicated. Fe 
- Although the appellant’s plans for the performance of the work are 
— “not t. exitinely clear, the Board must.assume that it was in a \ position. to — 
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“a prosecute af by at eee November 12, 1955, since ‘the contracting’. Gificer ees 


- granted it an extension of time for 9 dave. beginning onthatdate. The 
refusal of the contracting oflicer to grant a longer extension of time © — 
“than this appears to have been due to two.reasons: (1) his opinion that oe ioe 
the weather during the balance of the month was not unusually severe, 
and (2) the fact that the appellant’s own progress schedule* indicated _ 


~ that it did not intend to perform any further work atter November § 26, | 
-which was to be the date of its winter shutdown, 7 
The contracting officer based his findings with respect: to oe rene } 


_. of the weather during the month of November 1955 on official weather - 
data covering the-period 1935-1955. On the basis of this weather data, 


which the contracting’ officer included i in the récord, the Board must 
conclude that the weather was unusually severe throughout, the period 


from November 12 until the end of the month, and that the appel-_ ioe 
_ Jant must be granted an additional extension. of time, covering the. 
ten day period from. November 21 to November 30, inclusive. 1 00 
oe The fact that the appellants progress schedule indicated that: it oa Soe 
_ did not originally, perhaps, intend to work after November 26 is notes 
necessarily a bar.to such action. The Board has held that a. docu-7 °°." 


_ ment of the nature of the progress schedule in the present case is merely 7 


for the information of the Government.®. Having furnished it, the © af : 
appellant: was not necessarily bound to adhere to the schedule of work ao 
which was outlined in it. If, for instance, the weather was: more’ - 


| : _ moderate than usual, there was none to prevent the appellant: from — a : 4 
. - taking advantage of the situation by putting off to late November, 


or thereafter; the work scheduled for. aaa during 4 the first e a 


_ and middle parts of the month. 


As for the weather during the period running from March 18, 1956, i: aed sé 
. the scheduled date for the resumption of the work, to June 7, 1956, >. r 
the date of its substantial completion, the weather data. included 3 i aoe 


_. the record indicates that the weather was not unusually severe dur- — ee 


Ing. any part of this period, and the contracting officer was: entirely 2 


5 Paragraph. 23 of the. General. Conditions of the apeuitientiond regutred the contractor, 
in order to assist in the coordination of the work, to. furnish the. contracting officer 
within 30 days. after notice to proceed,. with six copies of a progress schedule. This 
schedule was to.be in the form of a bar’ chart in which the various phases of the work 
were to be shown: by horizontal bars: whose length was to be measured in calendar days. 
The progress schedule was not. furnished: ‘by. the: appellant, however, until some. time 
between December 12, 1955, when it. was reminded of its dereliction, and. January 17, 


1956, when the schedule was approved. The. copy . of the progress. schedule ‘included “ss 
: in the record shows that all the work to be performed under. the contract. was: to: be. 
=|, performed between the dates of November 6 and 26, 150 inclusive, and: March | 18, and : + eae 


= 29, 1956, inclusive, . . a 
 6See A. &, Horner: Construction. ke: 63. L De 401 (1956) 3 2 Parker-Schram 00., pe 
IBCA~71 (January. 31, 2081), 2 at . 
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ae  fustified, uerefore in refusing to onan an extension of time for ad 


2 weather conditions s during this period. a 
Conouvsion: 


eee siitenaint to the authority delegated’ t to ae Board of 


nites: Appeals by the Secretary of the Interior (sec..24, Order | 
~ No. 2509, as amended; 19 I’. R. 9428), the findings of fact and decision _ 
“ol of the contracting ‘oflicen are affirmed, except that the appellant is 


“ : granted an additional extension of time of ten days. 2 
| Wouuaxt Suacus, uM ember. : 
We e concur : . 


-'Tanopore H. Haas, Chairman. 
Horpner J. Stavexmm, Member. 
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oil and Gas Leases: Assignments or Transfers 


Instruments in ‘which an assignor agrees to “sell, assign, “convey, transfer, 
“oo and: set over” ‘portions of two leases and the assignee obtains all of the _ 
“ ‘assignor’ S right under the leases to. produce oil or gas. from zones below . 

; 4, 000. feet are assignments and. not “subleases in. the nature of operating 
— agreements” even though, by separate agreement, the parties to.the assign- we 

oo ments mut tually. promise that under certain conditions either party | will 
a . transfer: his interest in the leases to the other party. ° | | | 


| : - Oil and Gas Leases: Assignments or Transfers—Administrative Practice 


- = Where there is a dispute between the parties to a transfer of interests in an a 
oil and gas. lease as to whether the transfer constitutes an assignment of 


record: title or an operating agreement, the Department will. not approve ee 


the transfer until the dispute is resolved by the parties or the courts. 


os “on oil and Gas Leases: Assignments or Transfers . 


Under: section 30 (a) of the Mineral Leasing Act, as enacted on ike 8 


1946, an assignment or a sublease of an oil and gas Jease cannot take effect. a es 


S unless three original executed counterparts thereof. are filed in ‘the proper 


a ae 7 The’ a) soutaine: no. weather ane for December, 1955, or faauary: and February, 
. 1956. There. is,. however; a comment in the contracting officer's letter of October: 3,. 
7 ‘1956 to the eontractor to the effect that “the weather for December 1955 and January | 


: : 1956 was. abnormal | ‘and more:severe than normal.” This may have represented merely ~ 
the impression of the contracting officer, not based on any precise weather data. It does 
not, in any. event, quite. amount:.to a conclusion that the weather. was then “qnusually <= 


oe Severe”. within . the: meaning of the delays-damages provision. Significantly, the con- hc 


- tracting officer did not: make ‘any finding in his formal findings of. December By 1956 
- that the weather was unusually severe in December 1955 and January 1956. ‘The 
3 appellant. itself, which bears the burden of establishing an excueanie cause. of delay, BAe. 


~ SS . pores no weather data for the months in question. 


aves 7, ene ee ee 
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“Jand office, and: this requirement is. applicable to. assignments | filed ‘for ‘aig en 
/ proval after that. date even though. the assignments were executed: Brot ee 


to that date. | * | pe tile 2 a ee oe | 
"APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


“Richfield Oil Corporation has. appealed to the Secretary of ne cee 


jerior from a decision of December 3, 1957, by the Acting Director of. 7. 


the Bureau of Land Management which. affirmed a decision of the : 
manager of the Sacramento. land. office denying the appellant’s ap- . 


; plication for approval of certain agreements, executed | on January 15, | . 
1936, transferring interests in-oil and gas leases from Universal: Con AN, 


| aolidated Oil Company to William C. McDuffie as receiver for Rich-. 


~~ field Oil Company of California. . The appellant : is assertedly’ ey eS 
pone * field Oil Company’s successor in interest to thé agreements.” Bek es 
«The. agreements here under consideration involve portions of lands. od 
covered by oil and gas lease Sacramento 019376: (formerly Visalia. ~~ 


| — — 09301) and Sacramento. 019377 (formerly’ Visalia 09802), which are . — : 
. exchange leases issued on November 18, 1939, ; pursuant to section 2 (a) 2s 


_ of the act of August: 21, 1935 (49 Stat. 67 9), to Universal. Consolidated a . | : 
— Oil Company for 10 years and so long thereafter as oil or gas is pro-. bee 
~~ duced in’ paying quantities. The leases, which were. originally issued ian 


_.° under section 18 of the. Mineral oe Act (30 U. S. C.,.1952 ed oe 


= sec. 227), were acquired by Universal Consolidated. Ol Company by. 


2 assignments approved February 5, 1928. 


-.. On July-17, 1956, the appellant filed two separate instruments: cs See 
-ecuted on January 15, 1936, each entitled “Assignment”. affecting, 
| respectively, each of the above: identified leases. An unsigned photo-- 
- static copy of each assignment was included with the application.  — 
. Another instrument executed on January 15, 1936, entitled “Mutual. =. - 
Agreement” (and an unsigned photostatie copy of this agreement) , ahr 
~ which defines the privileges, rights, and-obligations of the parties ton, 
the assignments, was also filed with the application. Under each of. on 
the assignments, Universal Consolidated transferred its interest in» 
oil and gas: below 4, 000 feet on a portion of the lands covered by. the: | 


leases to William: C. McDuffie as receiver for Richfield Oil Company. : 


of California.* |The assignment of interests in 019376 sets forth the | — 


title of the assignor, Universal Consolidated. Oil Company, and re 
-cites that the assignor— _ ; 


~1Tn a! ‘letter Of December 17, ‘1936 to the Diractor,: Petroleum Conservation. ‘Division, bee ee 
counsel for Universal stated: that the assignments and the agreement were entered into i — 
in the settlement. of litigation by the minority: stockholders of. Universal Consolidated a ere 
_. Oil Company. against the receiver of Riclifield Oil Company of California. ‘The séttle 000 
ment was made pursuant to an agreement. entered into November. 19,. 1935; between a. 


the. receiver and a representative of Universal. The agreement that Richfield was to -. °° | 

-- have certain rights to oil and gas below. 4,000. feet in leases Sacramento 019376 and... °° 

| / 019877. was only one of the .provisions. of the agreement of November 19, 1935, pursuant: 97. 
$F, He ae which ches) formal assignments. and mutual : agreement pespec ing the : ‘two. leases here: eee 
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does hereby 5 sell, assign, convey, ir rans} er and set over, subject to the anproval : fn 


oF the United States’ of America, to. William C. McDuffie as. ‘Receiver: of Richfield 


i . Oil Company of California, his successors and. assigns, “subject to the- terms: and 
conditions of an Agreement between Assignor and William ©. McDuffie as. Re- 


ceiver of Richfield -Oil Company of California executed, concurrently herewith, 
said lease dated August 23, 1920 in so far.as it pertains to the right to produce : 
oil, gas and/or other hydrocarbon substances from a depth erates than four 


| thousand (4,000) feet * * *#. (Italics added. ) 


from certain described portions of the lease, including the SY4NEY, 
_ SW, and the SU~SYSWH, sec. 18, T. 26 'S., R. 21 E., M.D. B. & M. 
'The assignment of interests in lease Sacraments 01987 7 contains simi- 
_lar provisions transferring to William C. McDuffie as receiver for 


Richfield portions of lease 019877 for producing oil and gas below : 


- 4,000 feet. - 


The “Mutual Rea eaueited in eannection with the assig - 


_ ments refers to the. conveyances from Universal to Richfield covering - | 


a i “production rights” in oil, gas and other hydrocarbon substances | 
2a, beneath 4.000 feet- under these | leases and recites that the ‘parties: desire eae 

 to-agree as to their rights, powers, privileges, and obligations in ré-— 

- spect. to the premises divided between them. pa ee 3 of the 

. agreement provides j in relevant part: | 


8, That the rights 80 conveyed to Richfield shall be subject to no conditions : ee 


| “oe limitations whatever, save that the portions thereof included within areas now 


held. under lease by Universal shall be subject to: the provisions of the: pertinent ; 


lease or leases, and to. the covenants and conditions respecting the § same as. in 


Be this agreement set forth. *F: 


| - Paragraph 8 of the agreement provides: 


8. ‘That Universal shall join. with Richfield: on ‘Richfield’s request in writing, 


os toe procure the consent of the United States of America to the. conveyance to 
 Riehjield of all those portions of said leases with the United States of. America 


a -t0.. bE conveyed to Richyiela as hereinabove set for th. In the event such consent 


. _ dis not obtained within sixty (60) days after application therefor, Universal shall - | 
| immediately upon Richfield’ s request in writing, execute with: Richfield an One. . 


speenie consideration were ‘entered into on January 15,- 1986. “A catbon copy of each ~ 
£ the two assignments and of the mutual agreement was enclosed with : the letter of *. 


; December. 17, 19386. 


The appellant filed with the application in this case.a copy of a court order of Jan- 
uary 15, 1986, of the United States District Court, Southern District, California, in. 
Consolidated Cause No. S125-J authorizing the settlement of claims of Universal Con- 
solidated Oil Company on the petition of William C. McDuffie, as receiver of Richfield. 
Oil Company of California. ‘The decree confirmed and approved, subject, to the fulfillment 


of the conditions contained in paragraph 4 of the order, the agreement between E. G. Starr. 
- {representative of Universal Consolidated) and William C. McDuffie, receiver of Richfield 

Oil Company, dated November 19, 1935. A copy of the agreement of November 19, 1985, 2 
“ is not in the records on this appeal. 


: The appellant’s application and appeal atte that the interest held by the Raceivership ‘: 


ois Company. under , the agreement was transferred and conveyed by the Receivership Com-.. 


7 pany to the appellant on March 12, 1937, under an order dated.March 9, 1937, entered iS 
.. in. the United. States. District Court, Southern District of. California, in proceedings in © 


| o -bankruptey for the. reorganization of the Receivership . Company (No. 28700- J) in which ? 


oe 2 ae the court directed that the properties of the latter company be transferred to the. appellant: . 
On: March 12, 1987, There is, no. copy of the order (of March 9, rhe in the: Tecord, 
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a ating or other: agreerieni by t the provisions. of which Richfield, shall. acquire ‘the “ os wae 


| a same rights and privileges in said: z0DeS. below 4000. feet as Richfield would have a a a ll 
sar acquir ed if such conveyances. herein. referred to were effected. Any such agree-.°. 


"ment shall be and remain in full force and effect until such time as Reais te 
pa 3 herein referred to’ shall. be fully accomplished. "(Italics added. Me | ‘ 


On two occasions within a year after the. assignments were oancued, ae. 
= the Commissioner of the General Land Office (predecessor of the Di-: 
rector, Bureau of Land Management) informed Universal Consoli-. 

~ dated like assignments of deep sand rights separate from shallow sand © 


rights like those here under consideration. were not acceptable and 


would not be approved, In a letter-of February 5, 1936, to counsel 


7 _ for Universal, referring to Universal’ s proposal to assign oil and gas 
rights below a specified depth; the Commissioner of the General Land 


: Office, relying on a decision approved. by. the Depart tment*on January ] 3 
~ - 31, 1936, involving Billings 021056, stated that. assignments which | 


--attenipted to transfer an interest. in strata. or sands would not: be > ge 
. approved by the’ Department: and that the Departient. would. Nop 
"approve any instrument, regardless of the arrangement. or method =. 
_ provided, which tended to assign the deep sand rights separate and. 
- apart from the shallow sand rights. In reply to.a letter of December Fen Be 
17,1986, from counsel for Univer sal requesting advice as to how the? fos o¢ 
7 agreements. could be handled (supra, fn. 1), the Commissioner, Oe 
— letter of January 14, 1937, stated that in the opinion of the General 
- Land Office, a: conveyance ‘of record title in terms of sands or. zones 
rather than of legal subdivisions was not harmonious with efficient 
: ‘administration of oil-and_ gas: leases, but added that substant tially the | ay 
~ game result could be accomplished. between the companies through-the 
medium of an operating agreement instead of an outright assignment. ~ 


. The Commissioner stated that. if an. operating agreement were. sub- . ; - noe 


. : ~ mitted in. which record title to the leases: remained in Universal and | - ne 
‘Richfield. were granted | exclusive operating rights with respect tothe 
_deep zones, such an agreement would be considered with a view toward 


‘recommending to the Department. that, it be approved. - It is noted 


- that. counsel for Universal, in this. correspondence about. the assign- : 


ments, regarded the assignments. and mutual agreement: ‘(copies Of ac 
_.. which’ were enclosed with his letter of December LT. 1936) as a trans- = 
fer of record title and not as operating agreements. 7 


~The appellant’s application of July 17, 1956, requests that aeeh ch of . | 


* the assignments of January 15, 1936, be approved as “a, sublease in 


ee the. nature of an ‘operating agreement” and states that Universal, aa ss 
the appellant, and. the appellants pre edecessor from the time. hee : 


- agreements were.executed until June 1, 1956, were under the miscon- 


. ception that the instruments: constituted. assignments of record title: a : 
oe tot the leases whereas, Se they constitute ' ‘subleases 3 in the nature a 
os -2 OF operating’ agreem vents.” Fade A | | oe 


~ 
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eee “The appellant's application of July" 7, 1956, pelerte. also ‘that: on van 
ie "Pabruary 8, 1987, Universal addressed a etter’ to Richfield, enclosing . 
oS a eopy of Te ‘Commissioner s letter of January 14, 1987, referred. to :. 
-. -... above, stating that if Richfield would prepare and submit, aformof 
oo ee _ oper: ating agreement, it would be considered for execution ; ‘that at. 
‘various times during. the period - from February 8, 1987, contil the. 
de present time, the appellant and its predecessor have. attempted to. work a 
See? a Out an operating agreement, with Universal, without success; that on. _- 
~~ * or about April 28, 1956, the appellant submitted a form of an operating — 
a agreement. to Universel for consider ation, and. Universal failed and) 
refused to consider the operating agreement and now refuses to execute’. - 
FO le AML operating agreement. or any other document with the appellant. 
_. Although a copy of the Acting Director’s decision from which this 
. appeal was taken was mailed to Universal Consolidated Oil Company: : 
‘and the company was named a party to thé manager’s decision re- _ 
 jecting the appellant’s application, and presumbly received.notices of ~~ 
~ the: appeals which the applicant has filed from the manager’s and ~~ 
A Acting Director’s decisions denying approval of the anSer ater Oey the - 
ne : company has not entered the proceedings i in the instant case.. 


The manager’s decision of August 6, 1956, denied the appellant’s 


= application. for approval of the instruments ‘filed J uly 17, 1956, for 
.. anumber of reasons, including the fact that the copies of the assign- 
. ments are not fully executed; that the: assignment. under 019376 de- » 

- scribes less than a legal subdivision and such an assignment: will not. is 
be approved unless the necessity therefor is established by clear and 
~-, eonvincing evidence; that the assignments were entered. into by all 

parties involved as assignments of record title interests and, even if. 


~ they had been properly executed and filed, they could not, at. this time, 


be approved as operating agreements without the o consent of all Pate 
ee involved.” ae | oa ee 
os Phe Acting Dike’ s ae affirmed the manager’ S aecisioa on ae? 
.* the ground that the instruments of transfer conveyed the entire estate — 
2 He ‘of the lessor i in zones below 4, 000 feet: covered by t the leases and were - I 
pa ee therefore assignments and not ‘subleases or operating agreements ; ie 
aa that assignments | of only parts of legal subdivisions and of separate - 
“> -gones or deposits of leased lands will not be approved unless the neces-- : 
eas sity. therefor is established by clear and. convincing evidence; and that eo 
od three original executed counterparts of any. assignment must ee sub- a: 
ee ee ae | 2 Departmental seeuluttons governing: the. assignment. or transfer of: leases: or aes ms ee 
: therein’ provide in part that an assignment of.a separate, Zone or. deposit or of a part. 


ea of a legal subdivision will not be: approved unless the necessity therefor is established 7 
. «by clear and convincing evidence (48 CFR 192.140) ; 
os transfer’ affecting the record title of an oil and. gas ‘lease must .be made within. 90 days - 

 -.:€rom the date of- execution of the assignment by -the parties (438 CFR 192.141 (a) (2)).3 0.) 
and that Sesigumients of. Tecord title “interests must be: filed in eee ce ‘CFR om 


i — 92: 41 (e)). 


that the request for approval of a ae 
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; a mitted if approral of the'a assignment, is to beg given. aby the Department, ~ Me a . 


citing. in, support. of. the last. requirement, the departmental decision . : - os 


inthe case of David L. M ils, A-26949 (September 27, 1954). 


On this appeal, it is again contended that the documents. dntitled: a e 


herent” and: “Mutual Agreement,” ” are; In ‘effect, subleases in ne : : = 
. the: nature. of operating. agreements and not assignments of. record a ee 


2 title. The appellant relies principally on the provisions in paragraphs. ae 


~~ numbered 4, 5,6, and 7 of the mutual agreement. in support of this = 


- contention. . “These paragraphs. provide, in effect, that, if. either. of et. 


° the parties fails to perform specified drilling, oper ating, and ‘pro du C- ae : Hee oe 


] ing requirements, the defaulting party shall surrender or convey (in a 


paragraph 7, surrender and convey) to the other all-of the interest — 


» of the defonlting party: in: and to the lease (with exceptions not here Beat 
i: -Televant). re oe 
| _ Although I do. ae sipree aie the Sopa interpretation of tae 
hash provisions. as establishing that the instruments in question:are 
subleases. in. the nature of operating: agreements, I see no point in. | 


| | discussing them at length, for whatever favorable support they lend: 2 


6: appellant’s position is. more than overcome by. the specific words ae 


_ of the assignments. Each. assignment, specified. that. the assignor 

_ “does :-hereby ‘sell, assign, convey, transfer, and set.over * * * said 
“lease,” the ordinary onde of assigning a lease? In the case. of. Ray we 

. Sorrell, 59 I. D..278 (1946), the. Department held that an instrument. 

_ which recites that the: lease owner “bargains, sells, transfers, assigns -' 
and. conveys all of-his right, title, and interest” in and to a lease isan — 


assignment and -not.a sublease... There is no. basis for. distinguishing. a 
the words of conveyance in the assignments. here under‘consideration 
~ from those in the Sorrell case except:that' the instant assignments. come ee 
. veyed the assignor’s entire. right. under. the leases: to. only. the. ey a 
'.. zohes on designated parts « of the leaseholds.. e oe 
- Moreover, considering that. at the. time of. eee inne the fastrat oe 


a ments were called assignments, that,in defining their respective rights. 


under the instrument: (in. paragraph 8 of the mutual agreement). “the i 
| parties: thereto: described. the. assignments as conveyances of portions eS ane 


. of the leases, and agreed to execute an operating. or other agreement ~ 


if the United. States did not consent: to the conveyances by these-as- | 7. 
ss signments, and that for over 20 years after the execution of the instru. 
ments in question the parties. considered them to be assignments, the . oS 

a appellant’s contention’ that the assignments. are ‘subleases in the nas ees 


“at ture of operating agreements 1 1s not: persuasive. 


Hey sit may. be- noted, incidentally, . that. ‘Universal Consolidated: aquired Panevan ge a 
- | 019367 by an. instrument reciting that the assignor. “does: sell, assign, transfer. and set Laan ee 


a over” the lease, subject to the approval of the pemetery: 
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age. Ls see. no reason Vee. distuib the dotetmination in aes ; 


: _ 2 eee Director’s decision that the instruments which the: appellant # 


: ‘requests be approved" as subleases i in ‘the nature of opaeune agree: 7 
| ments. are assignments. , 7 | 7 —- 
In any event, even ‘though its ‘were more. “certain that ane. assign- - 


a8 ; aise tg are in fack operating agreements,. It. would be contrary. to the | 


established practice of the Department to approve them as operating 2 


- : ~ agreements at this. juncture.» The appellant states on appeal that as © 
—- late as January 3, 1958, appellant’s counsel discussed the matter In -. 


controversy with an oficial of Universal and. that: Universal refused 


ee oh: consent to the instruments. being considered as operating agrees 


= ments. In fact, Universal has at no time joined in appellant’s oe 
request that the instruments be. approved as operating agreements. eae 


. Obviously, the: parties disagree as to the nature of the instruments. = - 
In like circumstances it has been the traditional position of the De- 
ae partment that matters of private contract dispute are for the parties 


| | ‘and the courts, not the Department, to decide. See John HH, Cor- 
 ridon, A-27390 (February 18, 1957); and cases cited therein. 


The appellant requests thiat if the documents constitute assign- 
. ments, the Department waive the regulatory requirements that three 
| original executed. counterparts of an assignment must be submitted 
‘and that.a request for approval of an assignment must be filed within — 
90 days from the date of execution of the assignment, pointing out 
that it. is impossible to obtain a re-execution of these documents in 
multiple copies since they were executed under court order'and.Uni- - 
versal has refused to execute new agreements ; and that retroactive 
‘effect should not be given to these requirements which were not in» 


be: effect when the documents were executed. 


; However, the: Department has ho. authority: to waive the. require- 
- ment in section 30 (a) of the Mineral Leasing Act that three original 
executed counterparts of an assignment or a sublease must be. filed 1 
. before such. an instrument is effective (30'U. S. C., 1952 eds, sec. 

187a; 43 CFR 192.141. (ce) )." The appellant’s assertion. that such: ai 


; requirement gives retroactive effect. to the provision because there — 


‘was no such: requirement when: the. agreements were: executed: 1 is not. 


ba “meritorious. ‘The documents were not filed until 1956, more than 20°. 


years after they were executed, and assignments whieh. are filed for . 


oe : : approval i in 1956‘ are subject: to’ the: ‘statutory and regulatory require- 
.. tnents in. effect at the time of ‘filing... Accordingly, the Acting Direct 


ters: decision. that: the applicant’s failure to file’ three original — : 


. ome counterparts of these’ agreements requires the: rejection of ae 


i * ‘Agreement, . 


bo oe 4 Tt is noted that" paragraph 13 at the ‘mutual’ agreement’ ecuidde. ‘for: acbiteition: ‘of _ , 
“aiauuates ‘between the: Pane wee Teapect Bu the Risa aoe or pee ener of the ae 
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a ihe. appellant's application : for: their approval i is correct: (Davia E. . — eS 


: Mills, supra). ee 
Therefore, pursuant to the authérity delegated: to the isohiatar by. 


‘the Secretsiry of the ‘Interior™ (sec.-21, Order No. 9509, as revised; 17 oe 


F. R. 6794), the decision of the Acting Director of the Bureau of | 
Land Management is affirmed. - 


ce T. ae | 
—. Aeting Solicitor, 
APPEAL oe PAUL C. HELMICK COMPANY | 

| TBCA-39 (Supp) | Decided August a1, ‘1968 | 


i Contracts Damages: Generally —Contracts: Substantial 1 Evidence—Rutles of. os 
; Practice: Evidence . 


“Under a contract for the clearing of a transmission line AcnieP ay within. a ne 
"national forest which provides : that: the contractor shall pay “suppression eee Nie 
-. eosts and ‘damages resulting. from any fires. caused ‘by. his operations,” eee: Lea oes 
-  elaim by the Government for. payment of such costs and damages is allow- ou ea 
: able when ‘the fact that. the fire was caused by the contractor’s operations iss 49 
__.. established by-a. preponderance of the evidence. Hvidence:showing thatthe. *. 
_. «, fire started at a place where smoking would have been particularly danger- 
ae ous and. would probably. have resulted in the. immediate discharge of :an em-.~ se acl te 
+ ployee detected in so doing, that a group of the contractor’ s employees ate 


of : lunch extremely close to. this. place within approximately 30 minutes before 


the. discovery of the fire, that one of these employees was an habitual 7 
-. smoker, that. following the lunch period this employee had a clear oppor- ~ 
tunity for undetected smoking ‘at the-place where the. fire started, that the ©. 
_ possibility. of. the fire. having been started by. occurrences other than smoking ‘he. 
“was. remote, that: the. possibility of: persons other. than the: contractor’ Ss em- 7 -_ 
- ployees | having. been sufficiently close in: point of time and. distance. to have ee 


“. Started the fire was likewise remote, and that. the employee who was an. — 


awe i i habitual smoker had not’ denied that he did smoke during Or. after the lunch peer 


5 period,. but, in statements, Imade shortly. after’ the fire, had asserted that, 


while he was aware of the hazards of smoking i in.the woods and took precau- a 


¥; tions against fire whenever he did so, he could not remember -whether he , 


. had smoked on this occasion, is ‘sufficient to establish that the fire was caused: iE 


~ by carelessness on the: ‘part of: one of the contractor’ s employees. : 
‘Contracts: Substantial Evidence—Rules of Practice: Witnesses 


Tn a ‘procéeding under the “disputes” clause of a contract where the coutro- 
versy arises ‘out of a claim. by the Government for suppression costs. and 
_damages incurred.as ‘a ‘result of a. fire alleged. to have been caused ‘by. the 

. contractor’s operations, testimony by. fire experts,: even though. they may’ be: . | 

- i personnel of the’ agency that incurred such costs and damages, with respect ve 
. to the. epronables cause of the fire is admissible, 


“BOARD oF CONTRACT APPEALS 


“The Paul G. Holiniek: Company has - sepedad 3 oe ‘the oe & : ‘ao 
- mental findings of fact and decision of the otras officer r dated ese 


As Seca) fy 
f 7 ’ ’ 


ie es aN ve ae: hots 
o. met a ne 3 
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SS : August, oA, 1956, and made pursuant u fhe Recon of the Board i in ie . 
its deccion of J uly 31, 19562 which considered various claims of the 


oF : ~ contractor: under its contieet with the Bonneville Power Administra- o ~ 
tion, -providing for the clearing of the right- -of-way. for the Chief a 


_ Joseph-Snohomish Transmission Ling.’ 
In his supplemental findings and decision the contracting officer i 
: determined that a forest fire that. had occurted on September 15, 


ta 1958, on. N ason. Ridge within the Wenatchee National Forest had 


been caused by the’contractor’s operations and that the contractor — 


Was obligated to pay the United States. Forest Service the sum of 


$10,232.55 as its costs of suppressing the fire and as damages to Na- 
tional Forest lands.? This determination was made pursuant to para- 


. graph 603.4 of the. specifications under the ee eS ase 
follows: oe | | vex, 


The contractor ‘shall do everything 3 reasonable in its. power seat shall’ require 


- 4y his employees to do everything reasonably within their power, both independently = 
Hee ae and upon request of officers of the Forest. Service, to prevent and Suppress fires 
* OW or near any. lands to be occupied under this. permit. ‘The contractor shall 


2 pay the United States Forest Service, or other duly. authorized protective agency, ~ 


: ees the. suppression costs and damages resulting: from ane fires: caused es his 
OO ueaes _CItalies supplied.) _ ee ee : : ss 


One of the claims of thet contractor in’ the ene al = the 


oe Sy Board was for additional compensation. in ‘the’ amount of $7,945, 24 for aa = vA 


~ its costs of ‘suppressing the fire of September 15, 1958. As the fire 


ci had occurred on. or. near the right-of-way on hich the contractor’ Ss. ; ee 
_ forces: were. working, the Board: held that the contractor: was not. 7: 


4 entitled to. recover the costs of: suppressing the “fire; notwithstanding 2 
the fact that the fire 1 may not have been caused by its‘operations. The 


~ Board held, ‘moreover, that if the fire. were caused by its. operations, 7 


4 it would: be liable to the F orest: Service: for :its. costs. of suppressing» a 


3 the fire and for: damages to N ational Forest: lands, and that. the con- 


a tracting officer. was justified 3 in withholding from: the payments due _ oon 


to the contractor an amount sufficient to cover this contingent liability. — 
Phe chief. officer. of the contractor. and its general superintendent 
: testified at the hearing on the original appeal with respect to the origin 
of the fire, and. statements with. respect: thereto obtained from the 
members of the clearing crew who had been | Present, at the scene, ore: 


a 63 I. D. 209. vee 
. 2 Thig amount Was withheld § from the panei due fs the: eoutractor pursuant to the 


procedure set forth. in. Circular B-97385, dated. May 18, -1954 of the. Comptroller General 
(83 Comp. Gen. 682). The contracting officer | referred the claim.to the Comptroller 


General for settlement but the latter held ‘that the determination of the question of the." - 


-eontractor’s ‘responsibility for the fire was subject’ to the disputes clause of the contract, 


Re and that factual findings with respect to. the causation of the fire should therefore be . 
Iade by the contracting omeer sours to appeal” to the Board, ‘as Drowded in ne, ars 


Sp aisputes. clause. 
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ae ae 


or the Ries were. offered by d the. contractor and ecsrvedis in vevidends.” ig as 


- the original finding of the. contracting officer that: the contractor: “was 7 


a. _ responsible. for the fire.was a. mere conclusion. unsupported by. evie 0 


ayaa denier: facts, however, the Board directed the making of the supple- - : a : 


mental findings which have led to the present appeal. . 


oo NS a part of the proceedings on this appeal a hearing foe the parposs: : es : : os 
of taking testimony with respect to the cause of the fire and the extent =. 


oT of the damages attributable thereto was held in Seattle, Washington, | oe : . 


on April 29 and 80 and May: 1, 1957, before Mr. Herbert J: Slmehies, a 7 


poy jpember of the Board. 


The Board will assume. be ace purpose of disobitig of the spritel’ : 
that the burden of establishing the fact that the fire was caused : 


by. the contractor’ Ss operations, within the meaning ‘of the contract” — 


- provision. quoted. above, is on the Government. — “Tt ‘should be em-"- 
phasized, however, that. since the appeal involves only a, question of 
_ eivil liability, the Government need Le this fact only, by a ‘Pre- 
- ponderance | of the evidence. } 
In his: supplemental. findings, the pets officer sot forth the | 
| following with respect to the origin of the fire: | 


According to the. report of the Forest. Service the fire broke out within ihe oe 7 


area subj ect to the easement acquired by the BPA for. a transmission line. about 
12: 380 p.m. on September 15,1953, approximately. ten feet from a point where 


the contractor’s clearing crew: was eating lunch as: indicated by their. lunch a : 


" wrappers, egg shells: and other. material.: The. fire occurred in ‘highly’ inflam- 
mable. slash: and: dry growth and spread rapidly through.a draw: filled. ‘with, 


. right- of-way slash. .The area in which the fire broke. out is remote and does ‘not: | 


attract the ‘public. from. a. recreational -standpoint. The, Forest “Service. has | 
engaged in an. exhaustive search to discover the possible sources: of the fire. ‘It A 
has eliminated combustion from the action of sun on glass or other similar ma-' 


.. terial. There had been no lightnin g in the area ‘for a long period of time. ‘Thus, 


the causes which could: be considered. natural. have been. excluded,. The: crew. 
member. who. acknowledged use: of. cigarettes has not affirmatively . -denied- that. 
he may :-have smoked during or after. the lunch period on September 15. .It re- . 


mains, therefore, ‘that: the only: cause of the: fire could be the contr actor’ § opera- moe 


tions: He was in exclusive control of the immediate area, and the. statements | 
of his. crew. do not overcome the probability that they caused the fire. | 


oe The findings of the contracting officer were based on an. investigation ae. 
“ of the causes of the fire made by. the U.S. Forest Service immediately: =. | 
after its occurrence. Based ‘upon this investigation, the Service sons ieee 
— cluded that the fire had been: caused by the contractor’s. operations. = 
_ Three of the personnel of the U. 8. Forest Service, Erwin Peters, ee 
~. Reuben Johnson and Jack: Handy, on whose investigation of the cause 


2 of the fire the conclusion of the Service was based, testified at the eS 


oe hearing and: were, subj ected to cross examination. ‘AML three. had had. = 


ae technical training and: practical experichee concerning forest: Aires, 2 
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- ‘ond hai expert opinions ; are. nat: ‘5 be rejected merely Wecsues: in. a = 
sense they - were interested witnesses. There is. nothing in the record, 7 
: that casts doubt upon their competence | or honesty. - Indeed, William 
HK Ryan, the contractor’s General. Superintendent, who also. testified. 
- at the hearing, conceded the reliability and good: judgment of Peters: . 
(Tr. p.500). . On-the other hand, the contractor produced no expert. 
testimony at all at the hearing. Contrary to the contention of the con- 
oe es _ tractor, the testimony of fire ie as to the cause of. a ‘fire 1 As. ad- . 
e _missible.* “i | | ose 5 


The testimony rules aa aah causes ‘of ine ae as . spontaneous com-. * 


= ~ bustion; lightning ; sparks from a railroad engine (there was no rail- 
_’, road in the area) ; the use of power equipment by the contractor (none. ~ 
.. » had been used fora considerable time before the fire) ; ; and recreational. 
“activities (it was not a recreational area). It follows that the fire. 
could have been caused only by, some other form of humaia. agency. 


Among fires caused by men, a common type is the smoker fire. In- 
deed, Ryan himself at first’ attributed the fire tosuch a cause. He re- 


2 marked to a Bonneville clearing inspector the very afternoon of the 
fire that “the fire started where his. clearing ¢ crew had eaten. lunch, “pres 


sumably from a careless cigarette.” 

The testimony shows that the fire started on a steep Are within a 
small draw that was sheltered from the wind by ridges on either side. — 
It also shows that one of the contractor’s clearing crews, consisting of 
five men, and headed by Vic Logan, their foreman, ate lunch at about 
noon in.a.spot'that was either within the draw or just outside its lower 


end. The fire started extremely close to this spot within approx- ~ 
imately thirty minutes after the men had resumed work; and burned 


rapidly up the hillside. The fire thus started.in close promis to the 


spot where the crew had eaten lunch, and shortly after the lunch had _ 


been completed. ‘These are two hard facts which the Board can hardly. 
disregard 1 in assessing responsibility for the fire, especially when ene. 


./8 See, for instance, Hinckley v. Shell Oil Co., 221. Pac. 504 (Wash. 1928) ; Gechijian Ve! 
Richmond Insurance Co,, 25 N.. E. 2d 191 (Mass. 1940) ; Pair Mercantile Co. v. St. Paul . 


Fire & Marine Insurance Co., 175 S. Ww. 2d 930 AMS: aaaey ‘Gilbert. Y. ours Ou Corp., Bea 


a hearing, Ryan Maree. on the danger of euonine “all of ane time” (Tr; DB 804). 


BL 24 705. (4th Cir. 1949). 


4 Handy. testified - as follows - with. ere ‘3: feist sis tastieas showed in ? welaion to 


Fl, ‘forest fires in the Wenatchee National ‘Forest : . “Well,. between ‘the. two. main ‘groups © ; 
'. : of cases, lightning | and man- caused. fires, normally about. 70 percent of our fires. on the = | 
-.. Wenatchee Forest were. caused from lightning; and 80 percent of them were caused by ©. | 
man; and, oh, somewhere-around at Pereent of the man- caused fires were smoker fites.’ a 
(Tr, pe 129). 


~ & Ryan denied at the hewine thee? he: had made: any wack setenene put: the Board 2 


is unable. to credit: his. denial, in view. of the “fact that the. remark was recorded. in a ie 
.. contemporaneous report made by the Bonneville clearing inspector, ‘whose name was 
Rese M. Oviatt. The report was. made on September 18, 1953, which was. only 3 days. 


“after the fire, Moreover, it is entirely natural that Ryan should have made the remark. 7 
"According | to: John Maestas, one of the contractor's. foremen, who also testified at the. 


4 
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7 “are coupled an oe further fact that among tia pober of the Sree , te : | a 
a ing crew was.an. habitual smoker. This man was named Jerry Floyd: Dia Caos 


_ Itis true that. there is no direct evidence. that J erry Floyd wasseen oo 


. in the act: of lighting a cigarette. or smoking or. throwing a cigarette _ Bes : a 
ae butt: away. ‘However, it is hardly to be. expected. that. such evidence a ae 
would be available. ‘The weather had been dry for weeks before the — moe 
fire, there was dry slash j in the draw where the fire started, ard gusts. Of. al oe 
wind were blowing. Smoking under such. circumstances -was parti- | 


ularly. dangerous... It was also an easy way to lose: one’s job, for 


_~ Ryan’s. policy. was ‘to fire immediately: employees who were: caught mie eee 8 


= violating the: contractor’ S smoking instructions. ° Hence, if. Floyd: had. oe - 
wished to.smoke, itis hardly likely that he would have doneso inthe -° 


view of his companions.. Particularly is this so when the ridges 


_ . and brush piles of the draw. provided a secluded site for an after- lunch 
_ smoke, to which the location of Floyd’s job gave him ready access with, 
little probability of his absence oes detected iby the. foreman or * the 


- superintendent... 
- . The only members of ihe clearing crew oc testity at ike eens were. 
| Vie Logan, the foreman, and. Cordell Cloer.. Both testified that the 


‘members of the clearing crew never. separated during the half-hour 
lunch period, and that neither observed anyone smoking. This testi- 
mony, however, is. insufficient to remove Floyd from “ coneideration <—o 


- asa cause of the fire, in view of the clear opportunity which the latter 
had to ‘smoke in the draw during the period of at least a quarter of... °. 

- an hour that. elapsed between the. end of the lunch sae and the i 
a discovery of the fire. 


_ The record does not ea that J erry ; Floyd himself ever explivitly : 


-: denied that he had. been smoking after lunch’on the day of the fire. In ~ 


- two written statements he made within approximately two weeks Rye 


eds after the fire, he ‘merely said. he did not remember whether he had — “ 


_, smoked. the day of the fire. In. the second statement. he. expressed. a ie 3 ; 
keen: awareness of the. hazards of smoking in the woods, and men- ~. 


tioned the precautions he took to extinguish cigarette butts whenever oe 
he did smoke in the woods. If Floyd, indeed, was aware of such 
acne hazards and took such precautions, At: would seem that he would have. 
"remembered whether or not he did smoke i in or near the draw, with: ate ee 


- highly combustible contents, for ‘at least the few minutes that: elapsed * 


before the importance of this question must have been firmly fixed in. a Me es 
_ ‘his mind by the outbreak of a major fire hard by the point where he ee 
a _had been working. © Itis thus. difficult to reconcile Floyd’s protesta-_ Be See 
—- * tions of carefulness with his:asserted lapse of memory... The record’ ane 

-. contains no. explanation: of why he was not produced and called asaio. 


witness at the hearing by me contractor. ey he. was ac a 
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mee employed by. op sontracter at the time oe an hearing Le this a 


ee same was true of at least three of the seven “witnesses called by it who _ 


a E | had been its employees at. the time of the fire®  The- contractor’ Ss 
a failure to.call Floyd is certainly not an indication of his 3 innocence... 


The. contractor made a-.consider able effort’ at the hearing:to. oe 


ioe that there were two str angers in the Vicinity of the fire at. about’ the 
oS time of ats occurrence. ~The: testimony of the contractor’s: witnesses. | 


is far from: consistent swath reference to this question. 7 - Neither Vie. ~ 


o Logan nor Cor dell Cloer, who: were “probably: ‘closest: to'the supposed. 
. strangers, saw thera. Ryan testified that he had seen George F. Wolfe, .- 
eae: Bontieville inspector, going towards the area where the fire began, al- 

. ” though‘in' a statement which he made after the fire he had declared : | 


. “E myself did not see anyone elsé in the area but my brush crew ré- 
ported 1 that they-had seen one or two strangers in the area that morn-— 


a ing.’ °° "The most positive testimony: with respect to the two strangers. - | | 
was given by. John Maestiis, one of the Helmick foremen. ‘He testified 


that he saw two strangers at about 11 4.m. on the day. of the fireand — 


2 he placed them “in the woods” and at “quite a distance” from: where. Les 


ae Be the Helmick people were working.” ‘Charles E. Bates, a Helmick cat op- = 

eS erator, testified that his attention was ‘called to the two strangers by. 
_... Maestas between. 11 a. m: and-nioon, and he pee them at least: 500 oe 

to: 600 feet from the point of the fire. va : 


The Government concedes that two of its’ inspectors, Genes rE 


“ Wolfe and Dean M: Oviatt, were on the job on.the day the fire-oc- ie ; 


- >. -eurred. William C. Shirran: ‘Area Construction Superintendent fOr a 4 
Bonneville, testified that one of the two ‘inspectors. was'a smoker, 
although he could not. identify the one who smoked. In a. deposition, ce. 
~- Ineluded in the record Oviatt conceded. that’ he was a ‘smoker.’ Hence 
sit may be concluded that’ Wolfe was the inspector who. did not smoke. ee 
Wolfe was more than a half mile away from the fire at'1:30 P.M 
“+ but, as ‘Ryan testified, may have ‘been nearer: during the morning - 
“hours.? » Oviatt’s place of duty was in the Mill Creek area, about ten 


miles « away ‘from the ‘point where the fire started, and he was In that 
area when he was first told about the fire at’ about 2:30-p.m. It is 
apparent that the inspector who did not smoke was closest to’ the fire, 


_.. .» while the inspector who did smoke \ was. extremely remote from. pine ~ 
do ae of origin of the fire, ? ee ee | 





“6The pecan den: not show. whether two of. ee seven witnesses for the contractor eee 


nae : were. still employed by itat the ‘time of the hearing. 


. 7 Indeed, speaking generally, the contractor's witnesses » seem: - haves had: a. Cee Jo 





. imperfect recollection’ of the details of what. happened. Not.only were: there variations. mT 


Ce erucial respects between the testimony of. different witnesses, but also in the case ‘of: some... i 
. °: witnesses ‘there were. like variations between the testimony. ‘given. at. the hearing and the rg 


i< statements made by. the same witnesses shortly after the fire. 


8 Wolfe | ‘Was no longer in the employ of the Bonneville Power Administration at the 


we . time of the’ ‘hearing, ‘and: ‘counsel for the Government stated. ee efforts to. ascertain. hig - 


Pans Wherenbouts had been unsuccessful, 


a : affirmed. 


) 


August 21, 1958. 


“The Sridinos lees serious. doubt. that ; any of ile contractors s em- n° a - 


a pen really saw: any: persons, other than the contractor’s men, An Pe 
. the vicinity on the morning of the day of the fire. But, if they did 26s 7) 
7 _ actually see strangers or Borineville inspectors, whether. one or two, .- 
Le their own. testimony. demonstrates that the persons. they saw were, OM 8 
the scene too. early: in point. of time and too far in point. of distance Pang Ae 


for there to be any reasonable degree. of likelihood: that: the presence — ae 


of these persons was connected with the subsequent: outbreak of the oa — 
fire.” Moreover, even if such a connection be conceded to be a remote = 


a possibility, it.is not-enough to:-warrant. the rejection. of the far greater. << ES 
likelihood that the fire was caused by carelessness on the part of the 
smoking member of the. contractor’s clearing crew. The Prepon oe 
Hees a ance of the evidence supports this conclusion. = a es . 
- As for the question of the extent of the damages fi ‘which ae con- aes Eee 


se. tractor. should be held liable, the record supports the Government 
a) -@omputation of $10, 932.55, which includes the cost of : suppressing the» ae < 
fire and’ the value of the National. Forest. resources that were lost) © 
Indeed, the Government was moderate in éxcluding charges for the. 


23 - regular time of some of the Forest. Service personnel, notwithstand- oe, 
~- ing the decision in United States v. Chesapeake & Ohio Ry. Co:, 130 ee 
2d 308 (4th Cir. 1942), afd 139 F. Bd 632. eae jeaiec that Be 


. such charges a are allowable as damages. 3 


-Concrusion. 


mas “Therefore: ‘pursuant: i. the. authority delegated: to the gard. dof : oo 
= ee Appeals by the Secretary of the Interior (sec. 24, Order Non se. 


a - 9509, as amended; 19 F. R. 9428), the supplemental findings of fact oe 


ot * and” decision of the contracting: officer dated. August 24, (1956, are o | me — : 


“Troporn: iL “Haas, Ohateinian: 
Warrant SEacis, Member. ae | 
Horserr Wd. SuaveHTER, u ember. 


Sia, 


Sa ‘§, ‘M. COVEY ET AL: 
— aere80 : | Decided: August § 21, 1968 


7 : Oil and Gas Pee > Cancellation | oe Se er ae 
A noncompetitive: oil- and gas lease on lands for known to eontain: valuable Se 
me os _ deposits of oil. or “gas: is. properly canceled where the Tessees. are: notified by. . : ae — 
i - registered mail that either. a. bond must be filed or advance ‘rental must be. od. 


-. - paid under their lease and that’ if the default continues after 30 days from 


vetoes service: of notice ther eof the. lease will. be’ canceled without. further notice, = — : 


Ee x a and where the lessees did. not comply: with the requirement. . 


ery 
1 
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: Oil a Gas Leases: Cancellation Notice ae : 
“Section 31 of the: Mineral Leasing Act, authorizing cancellation of a “nonecom- 


_petitive oil and gas lease for failure to comply with the terms of the lease |. hey 


after 30 days’ notice sent by registered mail to. the. record address of. the : 


oe lease owner, is fully complied with. when the default notice was. sent Tove * 


| ~ person repr esenting himself as attorney for the lease owners, and where all 


ie ‘previous notices had been addressed in care of such attorney and the lease. 
‘owners had never indicated any other address to. which: notices and com. <e 


~ maunieations concerning the lease should be sent. SATS Fie s ae 


ae ; Oil and Gas Leases: Cancellation 


“The fact. that previous defaults. on the part of lessees may have been. waived. ey | 
at does: not’ estop the cancellation of. an: oil: and gas lease where the: present: 
default has continued: for a days atter notice. ag 4 os he eg 


- APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


| 8. M. Gee and. seven othérs* have appealed to the Socislary of | 
7 the Interior from.a decision of the Director, Bureau of Land Manage- 


ment, dated January. 10, 1958, which affirmed the action‘of the manager 


Of the Salt Lake City, Utah, land office, canceling their noncompetitive 
oil and. ie lease Utah 0415 and thereafter p acrueing tender o the * 


tenth year’s rental thereunder. = 
‘The lease was originally issued as of Ju une or 1947, ig EB. B. Clitk: - 


—" ncharoateat it was assigned .to'S. M. Covey. Assignment from S. M. 


. Covey of a one- -eighth interest in the lease to each of the other. seven 
appellants was made, effective. March ae 1951. The lease was. can- 


oe _-celed on “April 17, 1956, after notice to ike lessees that their lease was | 


in default for failure to pay. the tenth year’s rental in advance or in 
| lieu thereof to furnish a $1,000 bond not less than 90 days before the 
’ date on. ‘which. the annual rental for the tenth year. of. the lease. was | 
due and. after. the default. had continued for 30° days after notice. 
‘On May 25, 1956, two of the lessees attempted to pay the annual | 
rental, but, the manager. refused to accept t their check because the | lease os 


aa had boat canceled. 


The appellants: contend that: the: manager “aecepted all: previous 


- annual rentals less than 90 days before the due date of the next unpaid - 


annual rental without requiring a bond and that, in so. accepting the 


-.. payments, the manager thereby. waived any requiremént of postin, g the 7 


bond and should be estopped from canceling the lease. 


Section 2 (a) (5) of the lease provides that, the lessee agrees, svllers sae 


“a bond is not otherwise required, to. furnish, not less than 90 days — us 


before the due date of the next unpaid annual rental, a $1,000 bond, 
conditioned on compliance. with the lease obligations, but that this 





ao “requirement: may be successively, dispensed _ with by the payment of - cm 
Pe each Successive » annual rental not less than 90 days prior to its due 


| lies +The ‘names Sof the ainee pene are: 8. G. Covey; Theron Ss. Cover, F. x GTO, : a “ 


re Mae c. a Lneille C. pee T. Covey, and A, .A. Covey. Awe: 


“August 21, 1958. 


ote duit: ‘Section Tc of ‘thie lease provides that if the ieee shall not eam: A eae 


_ ply’ with any of the ] provisions of the lease or if he defaults in the per- : oe : 
_ formance or observance of any of the terms of the Tease. and. ifsuch = 
‘default’ shall continue for a period of 30 days after service of writ- 


ten notice. thereof. by the lessor, the~ lease may be canceled by the . 
Secretary of the Interior in accordance with section 31 of the Mineral . 
Leasing Act. Section 7 further provides: Pho ae.” | ae | 
A waiver of any. particular cause of: forfeiture shall not meevent ee 


’ cancellation and forfeiture of this lease for any other cause of forfeiture | 
= or for the same cause occurring at. any other time. 


Thus the fact. that previous defaults on the part of the ioe may ie 


have been waived did not estop: the manager from canceling the lease 7 


for a subsequent default. 


The appellants also contend ‘hat section 31 of ae Mineral Teaane a ae 


a Pact as amended (30 U. S. C., 1952 ed., sec. 188), requires that. the: ° 


ae notice in advance of eaieslin ach shall be. sent to the lease owner, di-. : . 
rected to his: record post office address. They contend. now that they) 
_ never received the default notice and that they never authorized the 


7 ~ address of record which was used by the manager in sending notices .'. - 
and correspondence i inthis case. In this connection it is to be noted 


that in their appeal to the Director the appellants admitted the receipt |, eee 
of the default notice by one of the lessees, which notice was forwarded 
a by their attorney, to whose office the default notice had been directed. = 
The record shows that on February 18, 1951, there was filed inthe 
Salt Lake City land office an assignment: ‘from S.M. Covey ofaone-  — 
eighth interest in the lease to each of the other appellants. The ad- — 


_ dresses of the assignor and the assignees were given as “Salt Lake City, : 


Utah.” - Accompanying the assignment was an affidavit. signed by - oa 


_ Richard L. Bird, Jr., which stated that Mr. Bird “is an attorney at law = on 
in Salt Lake City, Utah, and is attorney for H. T. Covey, A. A.Covey, 


and others in connection with the oil and gas matters on federal . 
leases.” ‘The record indicates that “Richards and Bird by Richard. L. 


= Bird, Jr.,” as “Attorney for SS. M. Covey and others” requested. an 
i iene of the lease for an additional 5-year period and that the 


_ attorneys’ law. office 3 is located at 7 16 Newhouse Building, Salt Lake 


: City, Utah. 


Notices that the earl rentals ies the sixth, seventh, ‘eighth, and - 
ninth years, as well as for the tenth year of the lease, were due were 


‘sent to the lessees i in care ‘of Richards and Bird and a default notice - 


ay os : dated March 2, 1955, for failure to pay the rental in advance or file : 


a bond, was likewise sent to. the lessees in care of their attorneys. 
The record contains no communication concerning the lease from — 


: a any. person other than Richard LL. Bird, J r., Nor is 3 there pany advice: a 
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| that cotimunieations ae noticed concerning the lease, sipeld’ be sent 
to any address other than that of Richards. and Bird, 716 Newhouse 
_ Building, Salt Lake City, Utah. In summary, oe it. may be true 


| - that the appellants did not file an official document stating that the © 
address of Richards and Bird was the address to which all notices, 


and communications concerning the lease were; to be sent, at the same 


‘time Richard L. Bird, Jr., of that law firm, was held forth. as-their 3 


attorney and the lessees submitted 1 no other address to which, such ; : ee 


notices should be ‘sent.?’ 3 
Under the circumstances, it: must be held that the default eee: = 


- ‘sent by registered. mail to the lessees in care of Richards and Bird 
--was sent to the “record post-office address” of the lease owners and, 


- therefore, that the requirement of section 31 of the Mineral Teasing 
| Act was complied with. | 
- The regulations cited by the. souellante are at applicable. - 


; CFR 192.42 (e) (8) provides that evidence of. the authority pt an 3 a4 


| attorney in fact or agent must be presented “if the offer is signed 
by such attorney or agent: on behalf. of the offeror.” .There is no . 
lease offer involved in this appeal. 43. CFR 192, 141. (b) provides 
that where -an attorney in fact, on behalf. of the holder of a lease, 
signs an assignment of the lease or signs the application. for ‘ap-. 
proval, there must be furnished evidence of the. authority of the 
attorney to execute the assignment or application. As the assign- 
ment from S. M. Covey to the other appellants was not executed - 
by Richard L. Bird, Jr., in behalf of the assignor-and as the appli- 
— eation for approval thereof was not signed by him but, on the con- . 
trary, was signed by the parties ‘thameelves and, apparently, merely 
filed by Richard L. Bird, Jr., as their cers that ae has | 
no bearing on this case. | 
it ‘As, ‘therefore, concluded that no error was committed in can- 
celing the lease and in thereafter refusing tender of the’rental. 
Therefore, pursuant to the authority deleg ated to the Solicitor by 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised; _ 
17 F. R. 6794), the decision of the © Director, Bureau of Land Man- 
| agement, 1S affirmed. aan | | _ 
aa Tasca T. F RITZ, 
Acting Solicitor. | 


.. 27¢ ig noted. that all of the ueheliaits are represented by. Richards and Bird,. acting od 
ae through Richard L. Bird, Jr., in this proceeding and that they were likewise So ‘Tepresented 
ee in the epee before the Director. me . . we 


865], : hog URANIUM EXPLORATION co. i oe ® ; 
ta he nr. August 26, 1958 - | | 


“URANIUM EXPLORATION COMPANY oF CALIFORNIA 
: aie. Decided August 26, 1958 


Administrative Practice—Contracts: Interpretation 


~ When the Gancellation procedure prescribed by a lease contract provides that. 
: _ the lessee may, request a ‘hearing within. a specified period after a day. ° 


named, the designated day after which the period of time begins to run is not. | 


: to be included in the computation. | ‘The last day of the period so. computed is 
‘to be included, unless it is a Sunday or a legal holiday, in which event the 

period runs until the end’ of. the next day which is neither a: Sunday nor a 
holiday. . 3 . . a 


‘Administrative Practice—Contracts: Interpr etation—Contracts: Notices 
Where a contract: ‘requires notice within a “specified period, but does” “not 


specify the manner in which ° ‘notice is to be given, the mere mailing of 
notice. is not sufficient unless it is received within the time epee) 


2 Indian Lands—Leases and Permits: Minerals. 


‘Failure on the part of the lessee of a mining lease of Indian lands to exercise 
diligence in the conduct of the prospecting and mining operations, or failure 
-to act in good faith to develop. the land for mining the minerals ‘Specified = 
' * will give cause for. the cancellation of the lease. | 


_ APPEAL FROM THE BUREAU OF INDIAN AFFAIRS 


Gen. Exploration. Company. of California, a ‘California. cor- 
poration licensed to do business in the State of Arizona, has appealed _ 
to the Secretary of the Interior from a decision of the Commissioner 
of Indian Affairs dated February 5,. 1958, affirming the action of the 
Area Director, Phoenix, Arizona, in ane eacellnnon ofa ee lease . 

of tribal Indian lands of the Hualapai Indian Reservation. .. | 

The lease,. dated June 21, 1956, and approved September, 10, 1956, ae 
was made and entered into between the Hualapai Lidian Tribe of Ati ii 
zona and Uranium Exploration Company. of California for described 
tracts of land. containing | about 1,460 acres for the sole purpose of — 


ee prospecting for.and mining minerals. The lease provides, among : 


_ other things, that.the lessee shall exercise: diligence .i in. the conduct of 
_ the prospecting. and mining operations; that the land shall not -be 
held by the lessee for speculative purposes, but.in good faith for min: © 
: ing the: minerals specified; and that. the Tessee Is to furnish sworn — 
ie monthly reports::. 


By a certified mail letiet distsa J nly 31; 1987, aie, to. Mr: i ad . 


| MM. Sherman, President. of. the. Uranium Exploration Company oe 


7 7 ’ California, the Acting Area Director notified the lessee of an. alleged - 
. failure to comply ‘with certain. conditions of the lease. The notice. 


stated that: 30 one adter alee of the egies the lease: would pe de- 


Pg Seg 
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7 slaved null andl void. The fiotice further a that a hearing eoald ie 
be granted the lessee to show cause why the lease should not be can-- 
-geled, provided request for such hearing was received within 380 days ~.. 
"from the receipt of the notice. - By a letter dated August. 81, 1957, 
addressed to the Phoenix Area Office from Mr. John M. Sherinan, the 


lessee requested a hearing in order to show cause why the lease should 
not be’canceled. The envelope enclosing this letter is postmarked 


Pasadena, California, September 2, 1957, 5:30 p.m.. The letter and | 
_ envelope are stamped received by the Phoenix Area. Office, September. 
4, 1957. A letter from the Area Director to the lessee dated Septem- 


| ber 6, 1957, acknowledged receipt of the lessee’s request for-a hearing 


but dénied the same for the reason that the request was not received 


within the time required by the notice to the lessee, and as prescribed 


in 25 CFR 186.27 (a). The letter of September 6 further stated that. 
a” the formal notice of cancellation would not: be executed until. Septem- | 
> ber 17, and invited the lessee to discuss the matter at the Phoenix office 
--- at any time prior to that date. -A letter from John M. Sherman, in 7 
behalf of the: lessee, to the Phoenix Area: Office dated September 16, 
- 1957, confirmed a telephone conversation of the. same date and. took is 
exception to the Area Director’s act of denying a hearing by reason 


of the fact that the request was not received in proper time. Mr. 


~, Sherinan expressed his understanding i in computing time thatthe rec- 
_ ognized and acceptable method of computing is to exclude the day:of 
_ service of receipt of a document and to commence counting the fol- 
lowing day, by which method the 30-day period would have terminated - 
_ on September 2 and, this date being a legal holiday, the period would. 
| automatically be éxtended to the following day. The letter of Sep-. > _ 
_ teniber 16 further advised that Mr. Sherman ‘would be unable to be in” 


- Phoenix prior to September 20 and understood that. any formal action 


' taken would be delayed pending a conference on that day.. A letter 
from the Area Director to the lessee dated September 30, 1957, con- 


firmed a telephone conversation of that day which afforded the esses 


an opportunity. to submit supporting data or papers indicating any. 
- extensive planning and preliminary work: accomplished’ on ‘the lands; | 
and. required such. evidence to be. received at the area office not later 


than 4: 30'p. m., October 3, 1957. Certain information was submitted 


by the lessee to. the Phoenix Area Office by letter dated October 2. 
1957, but that information was deemed inadequate, and a formal can- 
callation of the lease, effective October 4, 1957, was made bya letter of | 


‘the same date to the lessee from the Acting res Director. 


_- The action of the:Acting Area’ Director, canceling: the. lease, a 
ote appealed to the Commissioner of Indian Afoirs. The (Commisconce 7 

. of Indian ‘Affairs by. his decision dated. February 5, 1958, approved the' . 
action of the Area ae Phoenix, a and upheld t the « can- 
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August 26, 1958 jee a eee 


| Pllc son of the. Tease. By. this appeal the. lessee. gontends it wasim= 


- properly: denied a hearing and further contends there was no violation roe 


| rc f the due diligence and good faith requirements of the lease. 


The regulations. pertaining. to. the cancellation of .a, lease ‘of tribal oe 

ae eee for. mining ‘Purposes, contained in. 25 » CFR 171. aT iia ee 
, 186. 27), provide i in part:. ees . ag Saas 
. #8 * * the Secretary of the. Tittertor. shall have: the right: at any - tine: after ae te ee 
“30. days’ notice to the lessee specifying the terms and conditions violated; and = °° 


. s after a hearing, if the lessee shall so request within ce days after issuance. of the as ae 
| notice, to declare such lease null and void bay ar : , age baa a 


Th lease (under section 6, Cancellation and Forfeiture), provides | we ae 


in pafté as follows: - 


; He oR ae ’ the’ Secretary of: thie! Thterlor shall have: the right’ “a any time: atter _ . - 
| thirty (80). days’ notice to the: lessee, specifying. the terms and conditions. violated, CP ea ed 
and after a hearing, if the lessee shall so request within thirty (30) days of re- eH 


ceipt of such notice to declare this lease null and void * :*.*, 


The letter. dated July 81, 1957 - giving notice éo the lessee that 30. anys S 
after the receipt of the same me lease would be declared null and void, os 


ae also stated: 


This action is ee fier Sataet to 25 GFR 186. oF. and a are to be. held’ 
at this office will be granted-the lessee to show cause why the lease should not, - 
be .cancelled, provided request for. such Sees is received within 30: Says 
from receipt of this notice. . | oak tee 7 


There i iS a:variance in the iniprace of the regulations, the lease, and oie 
the notice regarding the time when a request for.a hearing must: be | 
made by the lessee. The regulation contemplates a hearing if re-. 

| quested. within 30: days after. issuance of a notice, whereas the lease 
itself provides for a hearing if requested by. the lessee within 30 days | 
of the. recetpt of anotice. 

The provision of the lease is not out of baemeny with: ate régulation, : 
_ but.serves to fix by agreement the time of zssuance of the notice which, 


_ by the terms of the regulation, starts the running of the 30-day period. Pe. 


In these circumstances, the provisions of the contract control. 
. The notice actually sent to. the lessee required that a request. for. - 


“ oe a hearing be: received. within 30. days of the lessee’s receipt.of the no- 


tice.” This is in accordance with the accepted. rule of law that where — ee 
a contract requires the giving of. notice within a specified period but. 


7 is does not prescribe. the mode of service or the manner or means of de 
-— delivery. thereof, and such: notice is sought to be served by mail, the as 
_ service is: not effected unless the notice’ comes. into the hands of ‘the Sal 


= one to be served within the prescribed time.* pees ~ | 


aa 1 Johnson’ qv: _Barreiwe: 59 Calif. “App. 2d 218, ‘138 Pp. 2a’ 746. (4943) ; Wheeler v. v, iteBtays 
160 Iowa 745, “141: N. W.. 404 (1913) ; Northwestern Traveling Men’s “Ass’n. Y. Schauss, Sa 


148 TH, 804, 85 N. B. 747 (1893); Shea v. Association, 160 eae 289, 85°N. H. 865 peas | 


he, (1894) ; Hoban v. Hudson, 129 Minn, 885, 152 N, W.723 (1915)., 
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The motes dated J aly 31, 1957, was ‘yeesived be tie leweac on a Atigust a 
os 2. The lessee’s request fora honting: dated August 31, was postmarked a 
- | — a 2 Septeohia 9, and, received at the Phoenix Area Office on September 4:. | 
. ° September 1-was a Sunday and September 2 was Labor Day, a legal a 
holiday.. In the construction of contracts.and statutes as well asin 
-.. matters of -practice- generally, when time is to -be computed. from 
--. °.@ particular day or when an act is to be performed within a specified 
Dee period from-or after. a.day. named, the practice is to exclude.the first. 
cs day and to include the. Tast day of: the specified period.” ‘It is gen- aa 
erally held that when an act is'to be performed within a given. number 
~. " of days, and the last day falls on Sunday or a legal: holiday, the person aes 
---° gharged with the’ ‘performance of the act has “the oes aay in ia 
which to comply with his obligation. : se! 


_ By applying the foregoing rule to the os at ere it cut be con- 
eluded: that the 30-day. period within which the lessee could request 


 g hearing started: to run on August 38, 1957. Since the last day of the 
80-day period was Sunday, September 1, 1957, and the next-day was 
~~. Labor Day, a legal holiday, it follows that the last day available to the. > 
oe lessee for requesting a hearing was September 8, 1957. ‘The lessee’ s 
_ request. for a hearing postmarked September 2, 1957, was received at: he. 


the area’office September 4, and therefore was not. received: within the 


time prescribed. The a ald for a “hearing w was 8 properly denied os the = 
_. Area Director. © : 
oe Tt is evident fou the econ that ie jes has not Sit aii. as 
gence in the conduct.of the prospecting and mining operations. While ie 
“it is‘contended by the lessee that‘ it had prepared general engineer- . 
ing data’ and performed actual core ‘drilling and sampling: of various | 
locations, 1 no proof :of such: activities has been: furnished by the lessee ~ 
and field inspéctions: do ‘not support’ the lessee’s contentions. | ‘In the . . 
oe circumstances. it must be concluded. that. the lessee has not t complied es 
ee with the good faith requirement of the contract. | Pe 
eg “The action of the Area Direétor, i in catibéling' the mining Tease ot: ons 
a the Uraniuin ‘Exploration: Company of: California’ coveritig’ ‘desig- of tee 
— » nated lands of the: Hualapai Indian Reservation was a: ‘proper’ exer- : 
. Cise of authority, and thé decision of the Commissioner ‘of Indian Af- | 
8: fairs affirming thie action of the Aréa Director was a proper deter: 
oy ‘nination. “Therefore, ‘the ‘decision. of ‘the* Commissioner of indian a 
; Affairs i Is  ffirimed ‘8 ane the appeal i is s denied. Sie ee a 


Se ee a ee “Roane 6. “WENer: Be 
talaga a Piia ba; : Assistant ‘Secretary. 


une eS 252 Am. Jur, “aime; sec. “47. “Burnet v. _ Wintingham, Loan, é r. 00. 282 v. 8. 437. (1981) pas aaa 
ee eS, Dutcher v. Wright, 94U.8. 553 (1876). a Pd. case 

os i oe 8 Street -v. United States, 185 U. 8. 299. (1890). es also | Rule 6 @, Federat Rules Co Meo 
Yeas Civil Procedure’ (28 U. 8 C:, “see. 282): — Sec aaa ety ce ee 


Cie arate ee re pee rele 


He iy We Se GOVERNMENT PRINTING. OFFICE: 1958 _ see eon ae 


ee sn HENRY s. MORGAN ET ALL a ae Set 2 369, . : oe. 
2 HENRY 8 ‘MORGAN ET AL. | as - 
oe we | Decided August 27, 1958 


a oil and Gas Tees: ‘Generally—Public Lands: Golly 


“Where all the oil and gas. lease offerors’ are. maintaining. both. pubic domain | ss pores 
| eo aud acquired lands. offers for the same tracts of land, where no one of them = 


: » "is insisting that a lease must be issued only under one type of offer to the oe of 
| _ : exclusion of. the. other but each is willing to accept either, type of lease, where es on 
“.|.the Director ina carefully considered opinion found the. lands. to be-leasable 90 5 


a Rs only: ‘as. public domain; and where there is no. obvious: error in the Director’ s 7 


j determination, there. is no necessity to disturb the: ‘Director’s determination. Lo <a 


on and: Gas Leases: Applications 


Where’ an offer or. describes a. tract of. dnsurvayed land by. reference to non- Lange Se 


Naess existent. corners. ‘of an’. “unofficial survey. created by. projection on an 1898" 
oo: map whose topographical: features. have been. gr eatly altered. by time and by. 
| words: referring to ‘existing features. and it is not possible’ to. identify the | 
oe land. applied for. without consulting other. maps and records, which have not. 


| “been, filed with ‘the. offer and ‘are not. part of the record in the case, the : oF 7 
offer must. be. rejected for failure to pace the land | applied for swhen. a ; 


ae “pre oper inter vening offer has been filed. 


Oil and Gas Leases: Applications’ 


of An oil: and gas. offer. for unsurveyed publie ind. which does not tie ‘the metes “ | oe 
and pounds description to a corner of a public land survey, .as ‘required by” a 


“the pertinent. regulation, is defective and earns ‘the offeror no Eos 


ol and Gas Leases: Applications. ° ' = fa ae cost Pas eon ee 


ae ie Where. a. “metes. ‘and bounds description of an ‘unsurveyed tract’ in an “oil ‘and 


_° gas ‘lease. offer is ‘tied to the corner‘of an. approved ‘public land - ‘survey ‘and |. eae: se 

where it'is possible to identify. the. area applied. for accurately. from the = /! +." 
hy words of description: in: the offer and .an accompanying. map which is ‘part ——o- 
of the offer, the fact that the corner used asa tie may no longer be existent oe 


ae does not. render the offer invalid. 


“ol and Gas Leases: Applications ce - : coe Seas es : ies > 


Where: an oil and gas laase offer ‘or aul unsuiveyed tract of! land contains ‘a 2 ce Ge, 

-. metes and bounds. description consisting partly: of references to natural a 

ee. features of topography and: partly to the lines of ‘unofficial sections. created a 
by projection, but the offer is accompanied by an up-to-date map on which © ~ 


_ is shown in great” detail natural and. artificial structures, contour lines, — 

eo degrees: of latitude and longitude, and other items, and. on. ‘which’ the. apegs Fo kk 
— applied: for: are: Clearly” demarcated and . where the: “area | applied: for can : a ee, 
- be accurately located on the earth’s surface, the metes. and bounds descrip- 


ae tion is not. defective: because iti is not Hinited: solely to lines connecting x natur ‘al a 
- ae artificial monuments. ee i re ee 


APPEAL: FRom THE BUREAU oF LAND MANAGEMENT 


ag 3, Morgan. has. appealed ve the Secratary: of ihe: anerion = a) 
ae ‘a, decision’ dated June 5, 1957, by the Director of the Burean | 
“of Land Management which: ure} jected j in part his. noncompetitive offer” zs - 


es | 484255581 ae ee te or ae as oe ook - ot “ 65 a D, ‘No. on 
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te (BLM. 086877 to. vibe for 6il and j gas: ‘certain ae bordering the: cae 

-' "Southwest Pass of the Mississippi River lying in ‘Plaquemines Parish; steed 

ee Louisiana, pursuant: to the Mineral Cae a OF 1920, as as amended, Sos : 
Sg 00. S. C., 1952 ed., sec: 226). . : - 


‘On ‘the ‘ sami: day, J anuary: of, 1954," on. which s filed ie publi” : 2 


ee donne: offer, Morgan also filed ‘an offer (BLM-—A 036376) to lease 
>. *, for oil and gas the same lands under the Mineral Leasing Act for __ 
Pee ek “Acquired Lands (30 U.S. C., 1952 ed., sec..351 et seg.).. Thereafter, ae 
- on June 2; 1954, Floyd A. Wallis filed a series of- offers? under the = 
2 latter act, for: five of the six parcels covered. by Morgan’ s offers.. On: 
ete - February 2,°1955, Wallis filed a. protest against Morgan’s acquired. <i 
< Jands offer. By dsciion dated April 26, 1955, the Supervisor, Eastern « a 
+ States: Office, dismissed: Wallis’ protest. : Thereupon Wallis,on May 
it 20, 1955, filed an apes with ‘the ‘Director of the ages of eg pee ae 
oe ae Management. oo 2s 


While this appeal was vending, Wallis; on Maoh g, 1986, filed off a : - 


a BLM-A 087435. thiough BLM-A 037439. 


Cee S. oe. (a Wallis has filed an appeal from this decision, as. “modified by later decisions of Ti une 28, a s kel 
on 1957, and August 81957 (Floyd A. ee The pita Company, a atoev) whith will Poe re 
tat es be the Pubsect - a separate decision. _— gacs 7 oR oe 


ry a Ge ose 1 


oe BLM 042017 to lease under the Mineral-Leasing Act ae 1920 thesame 
-. lands covered by: his previous acquired lands application and then 
ee “on: March 26, 1956, filed a protest against the. etn portions of ee ee 
a ~ Morgan’ S public land application. - 3 ee 
Wis ee? tn “the: meantime, The: California Company, on cutee 90, 1954 = gee 
ae had: applied for permission to drill slant wells from. the. lands de- 
ae ee — geribed in Morgan’s offers.. The permit. was: granted. IM a. decision oe, gee 
dated May 10, 1955, effective as of May 1, 1955. On August 9,1955, 
--. 1. Wallis filed a petition for the rescission. of the permit.. On August ie ee, 
2) 155° 1955, Wallis.’asked .that . the proceedings. with respect.to this = 
oa ~~ petition be consolidated with ae Proceedings on the a lands a 
tate, oil and gas offers.. a eee 
in his consideration of Wallis’ ae fro the Supérvisor’ Ss ‘decision Kies 
on aor April 26,1955, the Director turned ‘his attention to the conflicting = 
Ba 7 pmb: land offers, the slant well, drilling permit: and other related” 2. 
ee matters. al 2 eee 
of wis, ‘decision dated Ta une 1 1956, the Doe first denied: Wallis’ — 
wee request. for. consolidation. a disinissed his Petition for "rescission See 
oer “of the slant well drilling permit.?. : ae 
oe . The Director then determined that: all the a In ‘conflicé between, a 
ee Wallis’ and: Morgan’s applications were public lands and held that . =~ 
. the acquired lands applications of both were subject to rej jection. He 
“. next determined that Morgan’s public land offer BLM 036377 was 
“--" - defective and therefore subject to rejection to the extent of its conflict ee 
ea with Wallis’ public land application BLM 042017. ere ee 








ae ot ee ae one toe ee ee er a ne oe oe eee ee 


“August 2, 1958 


i Ws fen 


After alae. upon cae matters, ohh: are. , not: ede in. 1 this: . Mer 


| icteaeal the Director stated: fore al] parties. are given 30. days in 


_ which to show. cause, and to: submit evidence and briefs, if. they desire, ne ae a 
- why-action should: not. be taken 1 in accor dance: with. h the views exprened Pa 


herein”. (p..84).. | 3 
_- About a year late in a asco dated J une 0B: 1957, the. Director 
| alsa that. neither party had.shown cause with respect to offers. 


a BLM-A 036376 and BLM—A 037435 through 037439, that these offers eae 


~ -were’rejected and the cases closed. He then went.on to examine the 
conflict between the public land. offers of Wallis and Morgan and held 
that: as. to the extent. of the conflict Morgan’ Ss. offer 03637 (7 must. be | 


: + Pejected, | ee 
‘Thereupon, on ene By. 1957, Mor gan took this oo to: the’ nga 


ee Secretary. On August 23, 1957, in a letter to the ‘Director, Morgan ee 
- said that the decision of Ti une 5, 1957, incorrectly closed the cases;as’ 
.. to. the acquired lands ‘applications: jens there had never been. a ee 
final disposition of these offers from which an appeal to. the Secre- : aS 

a, _ tary could have been taken and. requested that. the appeal involving ee 
the acquired lands’ offers pending before the Director be disposed of = 
go that, the:parties could appeal to the Secretary: In a letter tothe © 
- - Director, dated : September 6, 1957, Wallis said that. the decision of |. =. oe 
Sune 5,. 1957, should be modified as to his acquired. lands. offers. but a 


- otha. the. case was properly. closed. as to Morgan’s conflicting offer..° ater 
Then, on. September 24, 1957, T. Re Strom filed. with the Secretary. hea, ae 


oe a doctinent entitled. “Protest, ‘Request For Exercise of Supervisory ee 
_ Authority and Motion To. Consolidate’ and To Intervene” in which 
- . he stated that. he had filed noncompetitive public land offers to lease ‘ ea 
-... for. oil and gas BLM 042877, 042878, and: 042880 on July 10,1956, = 
and: BLM 043259, 048260’ and 043261. on October. 16, 1956, for the 
game lands covered by. Wallis’ and. Mors ‘gan’s applications,® 8 that their 


fe applications are defective, and: that his are proper. He requested oe 


that. the entire matter should be disposed of in this appeal. . 


- On November 4, 1957, Morgan filed his brief on appeal. . At the’ Por 
_. Bame time he filed a. motion for the exercise of supervisory. jurisdie~ 0 
_. “tion by the Secretary over. the conflict between his and Wallis’. ac- 9... -; 

_- quired lands applications and asked that it be consolidated with the: 02.2: 

. public Jands. appeal and the whole matter decided at one time. eae 


On January 3, 1958, Strom filed a brief in support of his publie 


= land offers and a statement that on September 25, 1957, he had filed... = : 


a “acquired lands offers BLM-A 0452838. and 045284 or the same lands. eo ae 
-. Strom. states that: pe too, ds willing: to. have: all the i issues settled. at. ce 
one time... : gota Rs eee. ht ae oe 


= 8 Strom! ater: plated ina brief. filed ¢ on. Sanua 3, 4958, “snip that offers BAI-042880 : e 


7 % a and. 048261: described: jand not. in contlict ‘with the e eorean and. ‘Wallis offers. - eae 


ae 872 | DECISIONS | or. THE DEPARTMENT or THE INTERIOR (68, LD, De - 


“On February 6, 1958, “Wallis fled. hig. brief i in which be ae ‘the : . 


© Bearatany to consider his, but not: ‘Morgan’ S, acquited lands offer a =, 


| the exercise of the Secretary’s s supervisory authority. — 


Thus there are now three parties before the Secretary eadl of fees « 


7 oe asserting the priority of his public land or acquired land offer. 


aoe (Not one of the applicants has taken a definitive position on whether - - 
the. lands. applied. for ‘are of the one. type or the other and each is. 


fo ‘apparently willing to accept a lease under either statute. Further- - 


ee » more, the Director: im an. exhaustive and carefully. reasoned. decision - = 
wos “has” eter ned that the lands’involved are leasable only as public 
am e lands. “Although all the part ‘ties are maintaining both types of offers, an - 
Near not. one ‘of. them. 1s insisting ‘that the Director’s determination i isin 

fe SOCMEOr: For example, Wallis has not appealed fronr the. Director’s  _ 
~». decision which rejected Morgan’s public land offer and remanded his. «| 
own public land offer for adjudication in accordance. therewith. ar 


a Morgan has appealed from the Director’s decision, but: on the: ground. . 


ae : that his public land offer was erroneously rejected. © ‘Ttis true that. > 
in Morgan’ Ss Motion. and Brief i in. Support of Motion for Exercise: of. oe 


| a ~ . Supervisory, Authority, etc., filed on November 4, 1957; he. says that. re 


= --the tracts applied for. éhiould be -held to be acquired lands. His . 


ie arguments, however, : are. perfunctory and he makes. no serious. attempt. | 


. “to point out error in the extensive and. careful analysis on. which. the . 
= Director, based his determination that the land is leasable' only as _ 
ee. public. domain. Finally, Strom makes no Oberon to the Director’ oo 


ve Coe | determination as to the status of the land. 


os ters shrouded i in the vagaries of ancient events and the turbulence of 

. . the river and its shores are never free from some doubt, I find no 
©. obvious error in the Director’s: determination. In ices: circum: 
“ . ‘stances, I see no reason to disturb the Director’s finding that the lands 
oes See fuvolved: are ‘leasable under the. Mineral Leasing Act of ‘1920, as Sa 
amended, and not under the Mineral Leasing Act for Acquired Lands: aa 

| -. ‘With this conclusion before us, we may now dispose of certain pro- 
ne ae cedural matters. First, Strom’ s request to intervene i in ‘these proceed- ae 
~~ ings 18 granted. _ - Next, the several requests for the. exercise of super- oe 


-T have considered: the. Director’s: decision carefully. “While mat- og 


ne - visory authority by the Secretary are allowed. 


‘Having determined that the lands are to be eee as 4 public lands, a 
_ I must ther efore reject all the acquired Jands: applications | which ~~ 
ven te have’ been filed for these lands.. This’ disposes of offers BLM-A 
ean oe 036376 (Morgan), BLM-A 087485-037439 (Wallis); and: BLM-A 
- 045283-045284 (Strom). ae 
| Turning now to the: substance’ ef the apace, I Gnd that. the Die afte 


, e tor rejected Morgan’s public: land offer on the ground that it failed : 
te: connect, the. metes and 1 bounds s description of the unsurveyed lands io 


ey ee Sa 


; 36] PRP EEE SS ~HENRY. on “MORGAN. ‘BT. AL.. | eae DEO 


| August et, 1 95 8. 


= 9 desaribod. therein with: 6 a. corner of the public land surveys and that te 
-~ the: description. contained in. his offer j ds insufficient. under the appli- . sy ee 
~. cable. regulation to identity the land... The Director further | found 2) 0 


- ; the description in Wallis’ offer.042017 to be euncent for that pares i : - ‘ : : 


‘ Strom’ s offers were not. before the Director. 


. Lhe-lands: involved i in. this appeal consist of. several ‘iracta. of w--. io 

| “gusvoyed land on the narrow tongues of land which are the left and ea 
right banks of. the Southwest Pass of the Mississippi River into the 985 2.. 
Gulf of Mexico. The closest: public land survey covers. ‘fractional — 


Ts. 24 S., Rs. 30 and 31 E., ‘Louisiana Meridian, a survey of the lots 
along. the banks of the pass made in 1836 by G. F. Connelly and ap- 


3 proved i in 1842. At that time the mouth. of the pass, was a ‘consider- i | 


able. distance north of where it now is and the lands applied for were — 


~ not then i in existence. However, the United States Army Engineers eat 


have for. many years been Ronceraed: with maintaining | and i improving os 


ay ‘the channel. into and through | the pass and there are some detailed ee ae 
| maps: of thearea whichit hasprepared. eee: 
~The sections of the Mineral Leasing Act, as ‘amended, sede with: ee 


. jeading public: lands for oil and gas have no provision relating to the a 


-. description of ‘unsurveyed lands:* The pertinent: oil and gas: regula- oe - 


- F tions, ‘imn- effect when Morgan filed his offer provided as follows: 


woe ite ‘Each. offer must. describe the lands *** »* if not surveyed, by a metes o eee - 


Pe and bounds description connected with a corner of the. public land surveys by ees 


~- courses and distance * * *, 43 OFR,.1958 Supp., 192.42 (a). Be 
_ An: offer will be rejected. and returned to the offeror, and it. wili confer ete eo ee 
oe . sae ciee if it is not: ‘completed. in accordance with the. regulations in Parts 191° oe ce 
ne and 192 and the instructions printed. on the lease form. * * *,. Id., 192. 42 (g). 07 ee 
ws - The lease form. (Form 41158, Fourth Edition. (Septeriber 1988), ) - oo 
. which also constitutes the, offer, provided i in General Instruction Ee ee ae 


‘The offer ‘will be rejected and returned to the offeror and. will afford the. ap- oe - — Le oe 
. plicant no priority, if: ta), ‘The land “deeription. is. } insufficient to identity the. on 
oo es. lands + * *. ae | i, ot ia 4 i, eee Te 


- and in. Special Instructions, Ttem 3: 


Roe The lands: requested * ee should ‘be described Rok 4 unsurveyed, 
by ‘metes and bounds ‘connected. by courses and distance with some corner of i 
“the public land survey. Where. possible the  abproxtinate legal subdivisions of . 
unsurveyed: lands should be stated. : es | ae 


A. footnote. pointed. out. that j steiie in. ae peel! instructions: ae . ES 
- numbered pecoedne to the 3 items on : the offer form. Item 2 is. ue ar nd L a 


> peduesteti: ‘ae 


ade ; aga 


* Ae oMginaliy enacted: and” as. slater: amended: there were very: Bpécitic: provisions ‘relating - ae : on 
: to the identification of ‘unsurveyed. Jands for which. a, permit to prospect f for oil and gas was oa ate aga 


—- sought. ‘See. 18, act of Se a 25, 1920; 41. Stat. 441, 49 Stat. OTs. ae 
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7 Morguh’ S descriptions are taade 3 in ‘terms of subdivisions af sections _ air 


ae as shown on a map of part of the Southwest. Pass prepared from a | 
oe survey. made under the direction of a‘board of United. States Engi- 


neers i in March and April, 1898, and the shorelines of the bays: and : 


~ banks of the Southwest Pass.” ‘The sections referred to are not those 7 . 
. of an official ‘survey made upon the gre round; but. are > projections of an 


e ~ “anofficial : survey. ‘(Applicant’s Brief,. pp. 11- “18;) 7 ee 
Wallis argues that: the descriptions are jnsufficient: to identify’ he : 


a jand: because. they refer to topographic features which. cannot:be lo- . - 


i gated on the - map. “AS Wallis points out. (Appellee? Ss Brief, pp: 46), | “ee 


— the tracts Morgan has. applied for cannot be located solely from the ° : . 


ae. map he furnished with his application. — “However, if Morgan’s: de- | 
Seat te scriptions are read j in the light of existing topographic features, they — 
ar oe apparently become. more meaningful. In, any event, the Director = 
coon . : stated i in his 1956 decision and quoted i in his 1957 decision : 7 ey 


- “Although the description of parcels I through Vv of BLM. 036877 | are not: 80 © : 


og accurate that an average person could identify ‘the land, ‘it was the opinion of : 
the Office of Cadastral ‘Engineers that the: identical descriptions in BLM-A . 
ve 036376. ‘were identifiable’ metes and bounds descriptions sufficient for one ‘fa- | 

i miliar with metes. and ‘bounds: descriptions. to. identify the land. .as: common 


2 , engineering. and surveying. pr actices demand; consequently, the only vital ques- 


tion is whether or ‘not the. ‘land. Tequested J is connected ‘with 3 a corner . . the 

public land surveys, | er ee eee | a 
However, before: the Office. of. Cadastral Engineers was ‘able’ to < 

i satisfy itself that the descriptions in Morgan’s. acquired. lands offer 3 

~- BLM-A. 036376 were sufficient. to. identify the land applied for, it ap-) 0! 

- parently had to ee other seg tage AS late ¢ as s March 14, eka a y note pe 08 


.- . from that office read: 


A map ‘showing the detail: of the ‘1808 map referred to. in the. application § and : 


| ae survey data is found in BLM-038189. (now.on my ‘desk). This: map is. 


7 = useful in locating the lands described. im this: area. Mr. Meath was in a. few days 


_ es . ago. and. said that he. would: ‘supply us. with. more. copies. of this map & also | 
* copies: of a map by ‘Charles Ellet Jr. dated. 1851. referring to Wagner’ s. Island. = 


baie. In a, letter dated March L 1955, from an official i in the Corns of En- a | 
: gineers to the Director, it was stated: ae ae, 


de pets Pe 


Reference. is made to. your letter, without ‘aaite: stating that Henry s. Mion 
e gan, Washington, DeGy has applied for anvil. and gas léase. for the. lands de-'.. 


ee scribed in his application, No. BLMA 086376, and requesting information as to” - 


a the matters listed. Pe 
The District Hngiieen Coips ¢ of Bnginéets, New: Ortentis, Louistans; ae 


ee that: the. descriptions.in the application are insufficient to enable him to identify : ‘ . 
tees. - the areas on the maps in his office. It appears, however, that a portion. of the — eos 
— lands: described in this application are included in applications Nos. BLM-A - : 


-_ : 037435 to BLM-~A' 037439, inclusive, filed by Mr. Floya: ‘A. Wallis on 2 June 1954.0. 
re adhe  A-map by Charles Bilet, ar. dated 1851, can not be > located in ‘the files of the: is : 
- : . District Mneineer 6 or in this office, - | fs oe ae ke an igs OR 


eae aR ; ee ae “HENRY, cr “MORGAN ET, AL, 
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eg TE is sug wuested! that the applicant, be’ requested. to furnish: a: imap showing the es, : 
ses reas included in. the description: accompanying: aa application. : ee a 
oe - Sometine thereafter. this: difficulty was: overcome tor’ in: a » letter Bo ys 
ae dated J uly 1, 1955, ‘the Corps of Engineers: stated that it had'noob-. = 
i oy Tection: to the | issuance of a lease to Morgan, and went. on. . to: say that: ee 


“The areas ‘deséribed in ‘this application are the same as the ateas described an! cae 


— the: application ‘filed by the California ‘Company on 20 December 1954, No. 20 
BLL, M.A. 039186, \for a permit: to drill-slant wells. Parts of the areas dew 
.. \ geribed in this application are also described. in the applications filed by. Frank AL 
' Willis [Wallis] .on 2 June 1954, Nos. B..L. M.A. 087485: through B..L. M. Ale oe ee 
-. | 087439, as‘shown: on :the accompanying map. ‘The areas. shown in green. and. o.7 
cay pes on ‘the, map are > not under a Jurisdiction , of the Department of ibs ; rs ee 
oe "Although j ib: is. 5 tle that fhe ‘land. Cort for by ites has ‘nck a, 
- identified and that there is now little dispute: as to the areas. sought hoot, 
: iby the several applicants, it does not follow. that the desor pions: in’. 


“ited identify the land when they. were filed. ‘Morgan filed no amnandod Le 
ee ~ description _ to. any of his applications prior. to the time Wallis filed ee 
“1:3 has conflicting ones. Each application must be judged on its own: 


- merits and by its own record.. If it-is defective, it cannot be cured by: : i — 


~.yeliance on information brought to the Department’s attention by es 
a! third parties, or by. the applicants. themselves, in other cases® 0 
Therefore, Morgan’ S public land application must be judged. er. i. 
ao the. basis of the. description it.contained when it-was first filed. The ~~ 
oe topography of the land as shown on. the 1898 map, which. he: gub-, 20 


es mitted, has undergone great changes and. there is no relation. between a: 


or : the ieee shown on the map: and the topographic items: referred. to by ae 
a a _ Morgan. — On the basis of the: language i in Morgan’ S. descriptions and. - oe 


| » the map. which accompanied. his application, I find that the original ee 


i: a ‘inability | of both the Army. Engineers and the. Cadastral Engineers on oe 
. ® locate the land applied for, which was overcome » only by maps filed - Se 


8. The appellant has recognized the: correctness of this view and set it forth. in his “Reply. eee 


en © ion ‘Appellee to ‘Appellant’s Brief in.Rebuttal”. filed on September. 28, 1955, ‘in Wallis. Te oe 
ae ee BLMA-036376, 037435-037489, in the following language: | ee 

; “Appellee Gesires to emphasize, at the outset, that his ‘Tights as an applléant She ate 

ee efor: an oil - and: ‘gas: lease: are to:be determined: solely on. the basis: of the: record’: “ge ge 


". -€xisting with respect to appellee’s own application.. What may have:been done . . eos i 
by: an. applicant in another casé can have no affect on the validity of. appellee’ die Sears 


os: ‘application.’ This would bé-true even if:appellee himself had taken:some action. ~~ oa 


a8 in another case. It is all the more true when the action is taken by a third party:  . 7 
. “Tt is immaterial that the third party in this instance was appellee’s optionee, ~~ 


ae _°, The California Company. Appellee’s optionee is’ a stranger to’ the present eg 
ie proceeding and, in’any ‘event, the action’ was taken in ‘another’ case. Pe leeadd : oe 


pak rights % are e governed ieee ioe me record in’ this. ake. ihe (Pp. eae es oe 
' Seog ahe i" i : : 4 * ® Pi $5, Og * ante, 


ar rae thi. “Goiimisction, it is to. be: noted* that’ aippatien has ee ‘undertaken’ to 


iy ~furnish- ‘to'the Bureau any maps or’ material other than ‘that aecompanying’ ne 7 cn es oh 


| ee = amplication, at the time of its filing. * + * 4 (BP. 3.) 


1 oe eo 
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at : 


Perea by; a third party.4 in ehoher: case, is ‘piaily ‘ynderstandebla., This. — ree 
ea scription, which isa: ‘composite of non-existent corners depicted upon Me 
an unofficial map made by projection: and some. existing points: and — oo 
ie features: of the banks ining the, Southwest Pass. which are not shown. ~ 

~ upon the map, is, In my opinion, insufficient to identify the land:ap- 


plied for.’ The’ map accompanying the offer does: not show the tracts - os 


2 applied 1 for. The corners referred, to aS s parts of the metes and bounds — | 


oe by reference to: vee 1898 map ‘and the other: ae of tie desorption, ee 


7 Although with the help of up-to- date maps of the area upon which. - oe ; : 
*~ early surveys and projections have been transposed it. becomes possible. _* 


. tp determine: to. some degree the Jands covered by Morgan’ Ss. public ee 


land. application, this reverse process does not make Morgan’s applica- _ 


tion proper but instead emphasizes its deficiencies and demonstrates 
_ the ease with which Morgan could have made his description proper. | 


Therefore, it is my conclusion that Morgan’ S description’ 1s insufficient 7 

to identify the land: applied for. | ? 

i An offer which contains a land description iasuiiciet to identity : 
the land applied for’ earns the offeror No ‘priority and maust be i 
| rej jected.® | 
Furthermore. Moigan’ S ‘metes ‘and bound: descriptions of ine tracts 

in his public land offer . are defective because they are not tied by 

course and distance to a corner of the public land survey.. ‘The lan- - 

-- guage of. the regulation is clear. - An offer for unsurveyed land must 


_ describe it “by a metes and bounds description connected with a corner 8 
of 'the public land surveys * * *”- (43 CFR, 1953 Supp., 192.42 (d); — 


emphasis added). The requirement: that a tie be made is as definite — 
and as mandatory as the requirement: for a metes-and bounds de- - 
3 scription. 7 There is no valid basis for asserting that while the latter 
“is mandatory, the former is not. 
The appellant argues strongly that, ‘dantigontion without 3 a tie is 
7 sufficient. : This argument is not only contrary to the plain language = 


of the regulation, but’ is rendered ineffective by the finding that 


- Morgan’s | descriptions, standing by ee are “insufficient to eh 


a ‘identify the tracts applied for. | | | 
-- Therefore, ‘Morgan’ s public land application i is also’ defective,. a ae 
was. properly. rejected, because. the metes and. bounds. descriptions. a 


| oo were not connected with a corner. of the public 1 land pupyeye by < course: a ee 


; ‘ and distance, 


Bele e Instruction 9, Lease: form 41158, Fourth Naition, 43 cRR, 1958 Supp., 192, 42 (g) * eee oe 
aso Sidney A. Martin et al., 64 1. D. 81, .86. (1957)... 


Le That -the requirement that ap oll and gas offer for. unsurveyed public lands disseribe a 


the lands. applied. for. by metes and, bounds’ 1g. mandatory is well established : John Ww. Luce, i 


anes  A~26261 (February. 4, 1952) ; ; cel tila Prescott; pe I, Dz. 841. ee feat DB, Rath, et, al., i ae 


ome 60 I. D. 225 iy 


“August o7. 4 958. 


oa: iiening now to the text, applicitiow’ i in - point 62: ‘time; Wallis’ cnn 
oa BLM 042017, we note again that the Director found ‘that Wallis. 
‘ _ description 4 qs sufficient. to identify the land. (Decision. dated. June Lo 
5, 1957, page 2)° Wallis described the parcels he applied for. by eee 
ae reference to corners of the same unofficial survey that-Morgan:used, + 
~ combined: with references to. existing physical features’ of the’ land; ime 
_ andsby referring to a recent map of the area prepared by the Corps. 
of Engineers on which the tracts applied for are clearly depicted. 
He subinitted a copy. of the map with his application and made pie oe 
. part thereof.. This map, which is in the’scale of 1” equals 800 feet, 
_ shows in ‘great detail the topography of the ‘area, the location: of. a ee 
oe dikes, jetties, and buildings, parallels of latitude, meridians of longi-.- oe 
tude, contour lines; the sections surveyed by Connelly, and the. ap- a 
fat proximate subdivisions of the unsurveyed’ areas. The-map is so. 
_. detailed and the areas: applied for so ‘plainly shown that: there’ does : Of 7 . 
not seem to be the slightest doubt that the boundaries: of the several re a 
oe _ tracts could: be located on the ground. Been. 
“Neither Morgan’ nor Strom so contend, but: for differeint: one on aoe 
|  eous: that» Wallis’ descriptions: are ‘inadequate. Morgan says that 9 | 
Wallis’ description. is no more adequate than his because Wallis? ° 
-* metes and bounds description i is also in terms of the unofficial section 
.- numbers shown on the Welman Bradford grid plus a connection te. 
Se on paper to the southeast corner of section 3, T. 24 '5., R. 30 E., y OL: ae 
the approved plat of Connelly’s survey. Morgan contends, that Mae oe 
oe connection tio a nonexistent corner is unnecessary and that identifi- een 
cation of the: land is sufficient. Morgan’ S arguments have been: bee ice 
- ‘sidered. above.- | : | , ee 
+ Strom, on the other and; argues that Wallis? deseriptiois: do ‘not. ee 
| satisfy the. regulation because they are not connected to.a proper. ©. > 
public land corner and. because sade do ‘not properly. describe the be 
"land by metes and bounds. _ ee 


There is no question but. that the corner of thé. ‘Connally ae: Boe 





: = Wallis used as’ a point of connection 1s nonexistent, on the ground. ee " 
a: ~ However, the Connelly. survey is the: ‘only official survey which Was yn 2, 
been made of the area “it covered and it-has never been sét aside. 
_... Strom contends that a connection. must be. made to an existing corner _ wee 
--which can be. located on the earth’s surface. . He has made. such.a AS 
> connection in’ his: application; although; to a corner 14 miles: away Oe 
from. the. land applied for.. To determine whether a tie to an actual 
-. monument 14 miles away is better than. one to a closer, nonexistent, 
. > but, surveyed: corner we, must examine the reason for the regulation. ee 
_ The reference here to the corner. used: by Wallis as nonexistent: means 
ee iti is nonexistent ony in the sense. that the physical x monument can- Me oe, 





~ 


. Na ' es i . 2 2 t oa . oS : SF tis . Ea | 
5 y i ang a: a ' . SW sewers) So hee ie ag 


eo ee . 
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ra oy ne. 6 found, ae thab' it never. eed besa in ee ‘the. gorier © 
has been. octabliched: Ina ‘survey and the plat. of survey. approved. e. 


It must: be borne in mind’that the regulation is:intended to aid in . 


re the. identification of the land applied for. It has nothing to do. with aye 
So the land. which. has been. surveyed and is used aS. reference point. IE 
oe. _. the. connection’ aids the land office and other applicants 3 in locating the. Se 
ee land applied for,. it has fulfilled its function. - The. conditions. existing. vane 
es Om the suveyed land haye no relationship to: the land applied for other 
oye 3 than to aid the. land office and other applicants-in. locating the latter 
tracts: Without a tie to.a public land corner, a metes and bounds de- = 
 seription of an unsurveyed tract could’ be extremely difficult. to locate, 
even though the description was accurate. But a tie. having been 


made to a. public land’ corner, whether the monument. exists or not: it” as 


eos — is. possible. to approximate the site of the unsurveyed area. 8 - From oe : 
).... then dn the propriety of the. description i is dependent upon j its own es ae 
= CHEAT: and completeness. 


“Tf the description. i is adequate, those. contend can Totats the tract - hoe 


ae: | “both for purposes.of record keeping and for physical. location. © Even .. ; 
if the courses and distances from the public land corner. to the true: 


aa “point: of beginning were inaccurate, the. general rule is. that natural eS 


“and artificial mionuments in.the metes and bounds description would -. » 
os control over the former. Ernest: W. Sawyer, Jyr., A-26573. (J anuary ie. 
Sa ae e 1953). Here the tie to, the. corner used by Wallis satisfies theinten- 
~./ tion of the regulations because it limits the location of the tracts. ap- a 
oo plied for and facilitates their future identification. Accordingly, ib ig’, 732: 


ane my opinion that the tie to a public. land survey corner made by Wallis. i 


is not defective merely because the corner may be nonexistent,.if the 
--rest’.of the: description ‘is sufficient to locate the. tracts applied for - 
= "accurately. | : = 
aco This: conclusion. brings us to. Strom? S) contention ‘thint ‘Wallis’ eae a 
— "scription is inadequate as a metes and bounds description because it 
relies in part upon nonexistent lines of the Welman Bradford survey, | Se 

ade he rather: than entirely. upon. references to. natural and. artificial monu- _ 
. Inents. While. there is no question. but that a metes and bounds. de- a 


ee --seription. such as Strom. urges 1s entirely adequate, it does. not. follow ~ 7. 


ee 8The purpose served by. the required te is illustrated in this case. -If Morgan had tied - Be : 
his description to.the same corner that Wallis used, .an apparent. conflict between. their 9 


i i = that Wallis’ is s insufficient. As. has been pointed out before, Wallis at- 7 : ” 


applications would at once haye become evident without going. beyond the confines of the. ae ie 


i. applications. ‘As it was, it was necessary . to resort to: extrinsic evidence‘ to attempt tO: <5 

! ascertain. the location of Morgen 8 tracts peters the conflict ‘with Wallis’ application became 

ef ag apparent. = 

cou. he: Bure and. the public. cannot bie’ copectea: to assume thie burden of ‘having, in . 

'... veffeet; to locate land. applied ‘for on the ground in order to ascertain. conflicts: merely . 

ee because. an applicant chooses not to. tle his meres and bounds deseription toi a a public 1 land nigt 
_ Survey e corner. Be athe | com Sue 


= ieeeeneee "HENRY. &. MORGAN BT AL. ek " eae cae 


August 27, 1958. 


oF) tashod t to aud i a oa of his offer an ap: nee dsiailed 1 ‘map a ae 
_ . the area compiled by the Corps of Engineers, on which the areas-he aes 
oan applied. for were clearly marked. ‘There has been. no suggestion that... 2° | 
— the map Wallis used is in. any way inaccurate. From the. various _ oa 
_. items on the map, such as natural. features and. designations of. Titi eae 
tude and longitude, combined with the words of description | inthe! "es 
offer and the shading of the areas applied for on the map, it seems: 
that. the location of these tracts has been made with extreme accuracy. © 8... 
The traditional concept of a metes: and bounds description whieh: 7.68 
ee Strom says is the only acceptable one is one that arose when it. was bce 
1, necessary to describe lands in unsurveyed and:unmapped areas. In 
~ such regions it is easy ‘to understand. how descriptions tied to projec- ee ea 
tions. of: public land surveys were held to be ‘inadequate. However, as 
when: an. area..has been surveyed by” another agency of the United S 

- . States Government and an accurate and detailed map of the area is 

? available, there is no reason not to take advantage of it m: designating eae 

portions of the mapped area, for. which the offeror. j 1s applying. Mt. 

seems to me that the marking out: of a tract on a map as detailed AS 

the one Wallis used is no less useful than telying solely. upon: courses... 
and distances to describe the same. land. -Any line: used as: partofa | 


_ description can easily be converted into courses and distances and: in 


_- addition its location checked by reference to other features ‘shown — 
“upon: the map. Since there should be no ‘difficulty in locating: tthe c 
~ tracts. applied. for, the purpose of the regulation has been satisfied. > 
_. Accordingly, I conelndé: that the objections raised by. Morgan and Pk ey 
- Strom to Wallis’ application are without merit. It follows that the 
. action of the. Director in. rejecting | “Morgan’s application. BLM 
086377. to. the extent, ‘of its conflict: with Wallis’ application. BLM 78020. 
042017 is correct. Since’ Strom’s applications: are junior to Wallis’, 9 
they will be. disposed: of when final action is taken. on Wallis? Sop a 


eA palions John E. Miles, 62 I. D. 135, 140-141. (1985). 


=: ‘Therefore, pursuant. to the authority delegated to. ‘he. Solicitor by _ e ; 
| othe: Secretary: of the Interior (sec. .23, Order No. 2509, as: revised; ee 
Tt BER. 6794), the decision of the Director of the Bureau of Land ey 


a | Management i is affirmed. . 


| Epacuxn T. : Pairs, | i ee 
. Acting. Solicitor. ae 


at ae ® Strom: | in a : gupplementol ° brief refers, “to a ‘recent decision, “Dunean Minter, ‘A-27538- en ae 

~ "(March 10, 1958), as-supporting his view that Wallis’ tie to a non-existent corner reiders: 

_ . -his application defective. In the Miller case: the application was held defective because ft =. 3. i" 

Lop referred to a corner of four. townships which in fact never existed. on any plat.. Wallis’ aoe eee 

. | corner must. be accepted as having: been: established, ‘and. shown: on. an. approved plat a. hea es, 
See Sue situation. . ; 7 MRA Peers ie 
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i ee DUNCAN ‘MILLER Pe = = — — oe 
| os a7a7e. Dedded: August 29, 1958 oa oe 


-=Rales of Practice: Appeals: Statement of Grounds 


“A: mere statement by. an appellant. that his- application was . rejected: by’ an a Be 


erroneous. interpretation of law, without more, a insufficient to. constitute a az 
“statement of reasons for his appeal. oe 7 eee | 


‘ og Rules of Practice: Appeals: Statement of Grounds. . . et (eg ee 


An. appeal to the Director or. to the Secretary of the. Interi ior will cs dismissed ne | 
-. where the appellant fails to file ‘a statement of. the reasons, for the Appeal 
_ within the time required by. the rules of — ay : . . 


. Bales of Practice: Appeals: Timely Filing 


The late filing of a. statement, of reasons. for ¢ an. appeal to. the Sereiay: of the | 
- mi “ Interior cannot be waived where the record shows that the statement’ was 
aoe not: mailed to the Secretary. until after the expiration of the per iod of time . 
“within which. the statement was required to be filed, even though the state- 
ae aa ‘Ment: was. received. within the oe ae of grace peortod in 48. CFR ; 
oe 221,92, (b). 4 2 na 


"APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Pee Miller has. appealed. to the Secretary. of the Interior: oe | 
a decision of the Director, Bureau of Land Management, dated Janu- ©. 
ary 27, 1958, which’ affirmed’ a decision of the manager of the Los | 
Angeles, California, land. office,. dated . December. 14,1955, ‘rejecting’ 
his noncompetitive oil and gas lease offer Los: Angeles 0137156. 7 
~The Director’s decision allowed a right of appeal. to the Secretary of. 
the Interior. The decision pointed out that if an appeal was taken the- 


~ notice of appeal must be sent to. the Director in time to be received _ 
- within 30 days. from receipt of notice of the Director’s decision ; that 


| the appeal must be supported bya statement of reasons for the appeal 


is that if the statement. of reasons did not: accompany: the. notice of: ap- 


oe ‘peal, it must be sent. in time to be received by the Secretary within 


- 30 days. after the notice of appeal was ‘received by the Director; and ; 


ae that strict compliance:must be made with the’ Department’s rules of oe 


= _ practice, 43-CFR, 1956 Supp:, Part: 221... An information sheet, con- 
. taining. the pertinent | rules of F practice accompanied: notice of the a 


| “Director! s decision. | 


Ae registry receipt ae in he: eesed iowa. that Hote of the Di ' > 
: “rector? s decision was received by the appellant, on March 14, 1958. On a 


rae “April ie 1958, a document entitled. “N otice of f Appeals was : received a 7 
ae aye the Director which stated that fof oe. aa 


- “Appeal is hereby’ made for: “the ibove: case: Ave dottat ‘fee is en cae ie . 


-elosed, attached herewith. , ee 
It is contended | that the , application. was: rejected by an erroneous 


‘inter pretation of the law. 


— ie oe ae DUNCAN Mitten 002 2 er BBE ae 


_ August 29, 1958 


ea On May 12, 1958), a. statement of the reasons: 5 for the appeal was sO 
a received from the appellant. - a Ce 
Effective ‘March 22, 1958, thie 3 Departanent’s eo of prada. ane ee 
_ yeleted, as to. filings required to be made: alter: that date. “43° CER ba i ae 


2 ¥ 221, 33 was amended to read- as follows : 


- § 221. 33 | “Statement of reasons, “written arguments, br jefe. Te. ‘the. notice 7 as 


mee Gapeal dia not include.a statement of the reasons for. the: appeal, such a state- Ss a 


| ‘ment must be filed in the office of. the Secretary (address : ‘Secretary of. the In- 


‘ - terior, ‘Washington 25, -D. G. ) within 30 days after the notice of appeal was ‘filed. | 


mee Failure to. file the statement. of reasons within the time required will subject. a 


the appeal. to summary dismissal as: provided in § 221.98, unless. the delay. ita ee ; Dig e 
ae filing- is waived - as provided in -§ 221. 92.. In.any event the appellant : will be per- ° ies a, 
mitted to file in ‘such. office. additional statements of reasons. and written argu-~ ee 


a ‘ments: or briefs" within’ the BO day. Derpo, after: he filed | the, notice of f appeal 
ae (23 F. R. 1980.) 


Section: 291. 92 was , amended ¢ to read j in , pertinent part as follows a 


“g 221. 92 Filing of documents, (a) A document is filed: in the office’ where. 
“the ‘filing is required only when, the document. is received in: that. office. during. 
_ the office: hours when eka is: Se a and. the document is. s received a by. a. person 
authorized. to receive it. < ae 
- {Db}. Whenever , a document is. “required: under’ this part to be ‘fled within: a 
~ eertain time. and itis not received - in. the pr oper: office. as provided in. paragraph e 
(a): of. this ‘section, during that. time, the delay. in: filing will be waived if’ the:. 


document.is filed’ not later: than 10 days. after it. was required. to. be filed, and we. | 


98S determined: that. the: document: was transmitted or probably transmitted FO at 


the office in which the filing is.required. before the-end of the period im which , 
was required to.be filed. *.* *., (21 F/R, 1980; italics supplied.) — Cxeh & 


Tt should first: be poitited out. that the document snticled! “Notice of ae 


_ Appeal” received on April 7, 1958, call only be considered as a notice 


of appeal. The. statement, that or is contended that the application a : ae 
was: rejected, by an. erroneous interpretation of. the law”. cannot. be a8 Ce 
regarded asa statement of the reasons: for the appeal. “Duncan Me itler, ote AN 


65 I. D. 290 (1958); Duncan Miller, Leland K. Whittier ef al., 


| A-27623 (July 28, 1958)... Therefore, the. appellant. was ‘required. ve a . 
3 ‘file a statement. of reasons ‘on: or pefore. May 7, 1958. - The ara ag a 


of reasons received. on: May. 12,1958, was not timely: filed. 


Da Wit: postmark on the envelope containing the’ appellant’? s. s statement ore 
Boe of: reasons shows that. it was mailed on May 9, 1958, from Les-An- 
 geles, California. As the period within: which’ fhe. appellant: was ORES 
| required. to file the statement of. reasons. ended. On. ‘May: T; 1958, ‘it. 1S Saat eels 


: - clear that the failure to file the statement of reasons on time cannot ee ee 


be waived under the provisions. of 43. CFR. 991. 92. (b), as amended, De ae 


~~ because the statement was not transmitted (mailed) to the Secretary’s: pe 


on office | ‘before the end of the ‘period i in which it.was required. to. be filed. a; : Ee oe 
The rules. of practice provide that an appeal to the Director or. r to oe 


the Secretary v will be pause ect: to sugamiary dismissal: 
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oer If the statement’ of the Yeasons tor the Gooea: is not included i in oe 
the: notice of appeal and is: not. filed : within the time required: 48. CFR, 
1956 Supp., 221,98, : : 


 Aandeainghy, dismissal of the ‘appeal is. s required. Gorkard Even ut 


oe oe \ 30m, 63 I. D. 381 (1956). 


Therefore, pursuant to the authority. delegated’ to. ae Solicitor by i. 


dt ths Seg ays 3-8 = 
a pol? Me Bei fore ! ay ; 


“ithe Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 17 - 


aR. R. ees the penne is s dismissed. 
a -Epwcunp T. oe 
ey Solicitor. 


"APPEAL oF ¢ EL WHEELER ‘MANUFACTURING COMPANY 
_ (BCONOMY. PUMPS, INC., DIVISION) | | 


- TBCA-127 a : . ‘Decided September 12, 1958. 


“Contracts: ie Liguidated Damages —Contracts: Subcontractors and | 
- Suppliers Be ee ey ae ee ea ee “ sg ates 
where a. supply céntpactor’ ander a contract for the baenbahtngs: of er ae 


- driven pumping.units failed to submit for Government approval within. : 
ae ‘the: time prescribed by the contract the assembly and. construction draw- io 


ie ee ings: and design: data for the motors; delayed placing its order. for the ~ 


_ ; “motors with its supplier until after the.prescribed time for submission of 
nae the ‘drawings | and design data; failed to call. the . -gupplier’s attention to. io 


° the deadlines: after: receiving the drawings from its supplier delayed sub- 


a mitting them to the Government, and failed to show: that production. of! 


oa the motors by the supplier was: delayed by an act of the Government, the 


contractor has not met the burden of proving that it is entitled to an a 
oes ’ additional extension of time bee on an excusable delay under the delays- oat 


= _ damages: clause. 


me - Contracts: Subcontractors and Suppliers. 


The failure of: a contractor’s: supplier to prepare ‘promptly. 4 necessary. motor ie 


Pep. drawings. and. design data required for the performance ‘of a. supply con- 

ee = tract would not alone be ‘sufficient. to relieve the contractor of a: contractual ~ 

| “ obligation to submit ‘such, drawings and design data within. ‘the prescribed 
a bored of time, or te constitute an excusable. cause. of Eocley 


"BOARD oF conTRAcT APPEALS 


6 H. ‘Wheeler ‘Masiutustaring Company cae Paps Te 5 
“ Division) has filed a timely appeal from findings of fact of the con- 
.  . tracting officer, dated July 9 9. 1957, which denied. i in: part its request — 
7 for an extension of time in thie performance of Contract: No. 1406 i 


bai D2191 with the Bureau of Reclamation. 


os has fequested | a hearing. At the tie c the contractor, however, 


This: appeal will be determined on ‘the. record, since stance party: i 





: so es ek oe a ae z “WHEELER MFG. 00, = oe (B88 aa 


~ September 12, 1958: 


aie snforniil: deiitetenss: was 5 held before the full Board 3 in » Washing * 


aS ton; D. 6. , May 13, 1958. ee ae 
~ + "Fhe contract’ was entered into on’ ‘October * 18, 1955, aiid was’ on Peon 


ea U: S. Standard. Form No: 82 (Nov. 1949. ‘Edition), for the procure-» oS 
a: ment: of ‘supplies. - Tt provided for’ the furnishing of. motor-driven. Se ee 
~ pumping units: under Schedule No. 2 for South Davis: Pumping. 
 * Plant, Davis Aqueduct, ‘Weber: Basin Project, Utah, within 3650000 





ee ¢alendar days after receipt: of notice of. award. The contractor re- — a 


8 ‘ceived such notice on October 20, 1955. ‘This established October = : : : 


8, 1956, as the contract shipping date. ee aa 
The: pumps | were. fabricated. in the ‘contractor’ S ; gant be ie a eal 


motors, one of 500. h. ‘pa and the other of 300 h, Py Were ordered eee 
ee from the: General Electric. Company: - ‘Paragraph B+: (a ) of the. 2.00 
ae * ‘specifications provided | that assembly ‘and construction. drawings | ce. ee 
_. © should be submitted to the contracting. officer for approval “within 2) 00. 
thirty. (30). ‘calendar days after date of receipt of notice of award ee ae 

_» of contract and before beginning manufacture.” However, thecon- 
> tractor did not. place the order. for the motors ‘until November tee ae 
ee 1955, and: did not complete the” submission: of. the initial: drawings : poe 
~~ for’ them until: April 20,1956... ‘This delay of approximately 5months . | 
ae beyond: the stipulated date resulted ‘i in: half of the contract perform-. ee ne 
-. same period having expired. before the last of the initial motor draw-. ee 
- » ings was submitted. Paragraph’ BH (¢ CG) ° of the specifications pro- (6 ie so: 
vided ‘that certain - specified. design data should be furnished “not 99. 
Tater than’ ninety (90). calendar. days: after date of receipt. of notice ee 
> of ‘award of contract.” Despite four ‘separate requests by. letters,’ So. 

the first’ dated: March 23, 1956, the complete design data for the © 9 * 
~~ motors was not siibiaitted: by. the. contractor to: the Bureau until’. 2. 
_ August. 2, 1956. Thus, the motor design data. was more than 8. ~ | a 
_- months late, and less than 2. months of the contract: performance ae 


oe - period : remained. unexpired when it: was submitted. ee i. 
~The contractor informed. the contracting | officer by letters’ dited os 


: - ; October 5, 1956, and Ja anuary | 29, 1957, that completion of the pumps 7 | i. : 
was being delayéd' because ‘of the. late. delivery: of motors: from its oe ae 


ue - - supplier, the General Electric Compa any. ae ee 
The pumping ‘units: were shipped. by: the’ Seated is the: : Haresu:: why it 


: oo March 21, 1987... For the ‘resulting delay of 158 days in thei. 005 
ee . delivery. the contractor asked’ for an extension of 152 days'of the, 0° 
: contract, period, in’ order not to have to pay $20 for each: day’s‘delay =. 
a ~ which was not excused under the terms: of clause. 11. of. the General ~ es 


ap ‘Provisions of: the contract, as. modified and supplemented a ee Je ae - 
graphs A-9, B-9. and: B-10 of the Laie SM Se udeia) oe 


— a “The other letters were: dated May 3 8 ‘Tune 7, ana July 12, 1986. ce ee cee Coe ed 


ae 88h _ DECISIONS or THE ‘DEPARTMENT or THE INTERIOR 165 Zt Be v4 


«The. contracting officer. in i findings allowed 46. ee Thea ae ne 


oe Cocoon exceeded by ' that period the 30 days. allowed by. paras 
eke graph B-9. of the contract for the approval of drawings. and test. 
data. Upon the submission. of the design data, the Gover nment had hele 
ae - raised: an. objection. to the adequacy: of the starting torque for the 500 


he Pp. motor, as. disclosed -by that data, by letter dated. August 18, - 
ir 1956, but was convinced by the contractor that the starting torque was oe 


_ a oe in. Sack adequate and withdrew its objections by letter ded October at 
+ 15, 1956, which was received. by the contractor two days later.. Thus, - 


ee: days elapsed between the submission and approval. of the design 


| es ~ data, i in so far-as the 500 h. p. motor. owas concerned. | No excessive 
Some delay. occurred. in connection. with the 300. h. p. motor since the data nae 


_ for it was impliedly approved by the letter of August 18.. 


. The contractor. now. contends: that it-is entitled to an. additional ..- . 


eS extension of time because it had completed. manufacture of the pumps . 


well in advance: of the: delivery date of the contract, but could: not 


. | complete their. assembly and testing until the. motors. were ‘received 
from the General. Electric ' Company. . The. contractor attributes the oe 
late delivery of the motors'to the delay in securing: the approval by 


the Bureau of Reclamation of the. design. of the starting torque. of ~~ 


the 500.h. p. motor. The contractor contends that asa result the ~~ 


. - motors lost. their place i in the General Electric Company's S production. — — 


| schedule, : orders with a higher priority. rating taking precedence over. - ' ; 
. them,: and that, consequently, the motors had to be rescheduled for. 
Z production. | The 500 hh. p. motor was received. by the contractor on. 


_ ed anuary 15, 1957, but: it, was not. until March 4A, 1957, that, the. 300 - 


ih. p. motor was shipped to it by ‘the. General Blectric Company. 


2 Under the terms. of the contract, a cause of delay to be axeuseble:: co 
oe ‘had to. be “beyond the control and without the fault. or negligence 
. of the. contractor.” - Such: causes | specifically - included. defaults of 


1 a subcontractors due to any. excusable cause, unless the contracting of- . ‘ 
-ficer determined that the materials or supplies to be furnished under : te 


es _ the subcontract were. procurable in the: ‘open market. It was. also. 
specifically provided: that if performance was: delayed by operations 


-. of the national: priorities or: material allocation system, the time for: - — 


ae shipment would. be extended to compensate for such delay.’ al. 
It is well settled that in order to avoid the assessment of Vanidatsd a 


’ e 2 ae for failure .to furnish supplies. on time, the appellant has. - 
the burden of showing that the cause of delay was: s excusable, and that ot ds 


Poa e it was not. responsible, of.course, for the delay. . | aoe 
EG: buttress. its claim, the contractor after its. informal ein eco ; a 


| ~ with the Board submitted 2. - letter dated J uly 8, 1958,. from. its. a. 


: * Clause 11 of the General Provisions; as “modified. and supplemented by paragraphs 


7 “A A- 9, haz and ‘B-10. of the: aga 


“September 12, , 1958 


-of Reclamation, no work. was performed. 


The letter stated also that: as: prints were aaron on . this a | 


of order, the General Electric Company scheduled:the manufacturing 


of the unit as near as possible to provide the shipment required by : 
| the customer, but that: the company. was not able to do this in-all ~~ 


cases, due.to 0S already m ee and commitinents aay 
fades | 


‘Tt its: appeal letter’ to the Bod ‘dead: August 9, 1957, the contrac- ce 
tor stated that the findings of fact. of the: contracting: officer did not 


i : ee ‘the Cares) Anledtnd: Company. “The letter Ptated: that: it. a 
 -was.the- company’ 5 policy. i an. (1956. with reference. to the submission of - ere 
motor design data ‘that the engineering and manufacturing sections 
should not: do any work without full authorization from its customer. oe 
- Hence, until ‘the acceptance and approval of the design by: the Bureau te 


give full consideration to the necessity of: rescheduling the ‘electric ic es : Z 
motors within: the plant of-the General Electric Company after the. 0. 
~ matter of starting torque was resolved. ‘This contention is. not SUP! cae 


» Ported by-the evidence. __ 


_ In the first place, it is plain | that ihe an cause, of ie 407 ee of a : 


- dslay not excused. by the. contracting officer was the lateness of the — 8 
contractor in submitting, first, the assembly. and construction. draw- ae 


~ ings, and, second, the design ‘data. The time so lost is more than 


enough to. account. for all of the 07. days. of unexcused delay. There ee oe 
is No showing that the’ delay in preparing and. submitting the draw- ce © 
Ings and design data for approval by the Government was due to any See 
excusable cause under the contract. . It appears ‘that the contractor 
relied upon the supplier to prepare both the motor drawings andthe . 


_ design data, but this alone would not be sufficient to relieve the con- 


tractor. ‘on: its: contractual’ ‘obligation to submit them .within- ‘the. wie rs 


precited 30- and: 90- -day periods, or to constitute an excusable. cause 
of delay.2. Indeed, it is not even shown that the contractor called”. 
these deadlines to the attention of the General Electric Company °.. 
~ when. it placed its order for the motors. Moreover, a good part of the 


-timeso lost is directly attributable to the contractor: itself... For.’ 


example, it did not: place the order for the motors until after. the date 


for submission of the drawings had passed. Similarly, it appears to. 
have waited for more. than 2 months after receiving the drawings - 


from the General Electric Company before submitting them to the. 
. Bureau. Thus, it cannot be found that the delay i m submitting the:;.-:./ 


drawings and design data was: beyond the: contractor’ S control and : 


‘without: Its fault or r negligence, 


ae 8 Woodhull Conséruction Company, ASBCA No. Boas ‘(tay 6, 4957 . 
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an ae second place, oe is no. 0 ground for considering that the’ | 


oe a j time consumed in resolving the: starting torque. problem. delayed: the. - 
ee completion of the. motors’ ‘by more than'the 46 days allowed’by the . _ 
ee contracting officer. The: contractor advised. its supplier’ by a letter ce 

‘dated October 18, 1956, ‘that the design data had been approved, and a 


ine -Yeceived the 500. bi p. motor less than 3 months later. This’ does not | 


oof “seem: a particularly long period for the obtaining of such’ a piece of 
ae a ‘equipment, ‘and ‘compares favorably with the 12 to 16: weeks which, — oo 
is. -at the conference’ before the Board, the contractor’s vice president. 
ee gave as his estimate of a normal time. Moreover, the 300 h. p. ‘motor, * oe 
co. which was not involved-in the starting torque. problem, was noe 


eo - completed until considerably later than the 500-h. p. motor. Hence, 


“Ft does not, appear that the action of the Government in taking longer. 
—. than 30 days to approve a‘reduced starting torque for the 500 hp. 

ms _ motor was the cause of any-part of the unexcused’ 107 days of. delay. Ba 
~~ In its letter of J uly 8, 1958, to the contractor, the General Electric 


hae nous motors—the type of motor here involved—under Government — Le 
contr acts. This does. notin itself amount to a ‘showing that’ the ees 

Ope | fabrication of either of the two units to be' furnished under the con-- 
hee & > tract involved i in the present appeal was. slowed: down. by reason of: ae 
re the: national priorities or material allocation system. ‘On the. present, fag 

~  .“ “record it cannot be said that. any part of the. epee In 1 completion w was 1S a 


Company. also stated that 3 in 1956 it was producing. over 200 synchro- 


Se ane to the operations of that system, 


Conciuston 


- Tisréfore’ pursuant to the authority delegated to the Board of Con- a : 


Poe i tract: Appeals by the Secretary of the Interior: (sec. 24, Order No. 


a . a 25095. as. amended ; 19 F. R. 9428), the decision of. the contracting . 
of. officer is 5 affirmed. | See ee 


ne ce concur? | , 
aad Haxwerr J. Stavenme, u ember. 


' Trmoporn H. Haas, C hte. ae 


ar concur in the result: 5 


ee Waurtant: Snacuz, M ember. 3 


oe aan FOR ACCESS PURPOSES UNDER THE eaedl o 


Le 


ACT (60 STAT. 1080; 16 U.S. C. SEC. 661 ET Bee) 


3 Withdrawals and Reservations: ‘Authority to Make 


an - Publie lands: may be withdrawn as. a conservation measure under ne Coordi- ane 
re nation Act to. parone public . access. to hunting ane fishing areas. ~~ aes : 


86502 be ee ae gt Survincmmn 19, 1958. bo 


r 2 eg age § - oO) oe Bt nee ees re FF, ; ad 24s — ase 
any Sr atk fe oS a Rite ts ed i : se : : * ‘. : ees 
4 1 ae Boke’ we. e : Beverage mS 2 a . nog 2 $ < 
' - wer ow ae oe ae ae me gas ne 4 . © Ree 
a eo : we : : ; a x 
' 
i : 


©8861 WITHDRAWAL. ‘UNDER THE coors ACT . aa ae 


“September 19, 1958" 


ihe ; Tom THE = Acrixe Dinecron, BUREAU: oF Sport fees AND cio: s ‘ oe 
oa ~The question. is whether the. Coordination. Act of. August 14, 1946, a a 
— 60 Stat. 1080, 16.U. S, C. section 661 e¢ seg., authorized. withdrawals - 
Of public lance for’ the purpose of providing access by. the: “public. ton pute 


. hunting or fishing” areas, > This act. clearly. stated at the time. OI o 


0 lane was raised : 


‘In order to promote: effectual: plahning, development; maintenance, and coordi: ee oe 
a nation of. wildlife conservation and. rehabilitation in the United States, .*-* * 00 
the: Secretary of the Interior, through the Fish and Wildlife Service, is. author- fa Se! 
ized” (a). to “provide assistance’ ‘tO, and cooperate. with * * * ‘State, and public cee 
Ce Se agencies. and organizations in. ‘the development, protection, rearing, ‘and ae oe me 
e ‘stocking’ of all species of: wildlife, * * *‘in controlling losses: of the same from... >. 
disease’ or: other causes, in. minimizing damages from overabundant hy laa Lae : 
oo providing public shooting areas, * *)*,.. * . te a ee 


The amendatory act. of: August 12, 1958, it may be. noted, tae ae 


"specifically. authorized easements across public lands. for access: to! 2 kon! 
public shooting and fishing areas.. See Public Law: 624, 85th Cong: age 


(72 Stat. 563),,and S. Rept. 1981, 85th Cong., 2d sess., p. 5, 


_ Among the various 3 statutory: authorizations available for the use i 


[Withdrawal] ‘Act’ of June 25, 1910, 36. ‘Stat. 8et, 43  U. S. 6, See. i: | 


i 141, which reads:. .; 


“The Py esident ‘may, at any. , time j in ne ‘disarétion, ‘teniporacily withar aw fr om “ 
settlement, location, sale, Or: entry any of. the public. lands: of the United States, . 


including Alaska,. and. reserve the same for. waterpower sites, irrigation, ‘classi- 


: fication of jands, or other public. purposes to. be. specified. in. the. orders of. with- 


drawais, and. ‘such withdrawals - or: reservations shall remain in. force: os es 


revoked by him or by an Act of. Congress. . ‘[Italies supplied. ds 


_ This authority has been delegated to the Secretary eee the President. Oa ae 


pela, O. 10355, May. 26, 1952, 17 FR. 4831, 43. U.S.C. sec. 141. note. 


oat may be, of. interest: to. ‘mention the fact that. there. were. a. ‘niltnber - sae = 
Ze of: Executive acts establishing reservations for. wildlife conservation een 


- "purposes even before ‘the Pickett Act. authorization. United States . a : 


_ ¥. Midwest Oil Co., 236 U: S: 459, 470 (1915). 


~The problem. ea ‘conserving ‘wildlife j is not, ar course, simply one eee 
éf curtailing destruction. Tt includes the problem of maintaining a wee 
balanced wildlife economy by harvesting or. otherwise disposing of. ee ct 
. ‘surpluses. ‘In either situation; the: Federal powers usually are ade- — ae 
- quate. See, for examples, “‘Missourt: Ve. Holland, 252 U.S. 416 (1920), ok ie hae 
yo and’ Hunt, Governor of. Arizona, éf alov. “United: States, O80 Se. | 
_ 96 (1928). I wish to. emphasize the fact. that harvesting of surplus , ees: 
- wildlife by. controlled. hunting , fishing, or other ‘methods, is “B. rete 
-. ognized ‘attribute of. conservation. This is established in. authorita-. ee 
ae tive writings on the subject. ‘See, for examples, Pransactions of. the oo 





ny 


a 888 "DECISIONS: OF THE, DEPARTMENT or THE: INTERIOR {65 L D. ee 


gare North. Minseicon ‘Wildlife. Oorijfenenoe:* ee (1941), 9 ‘p. 80% so 


ae Lransactions. of the. 8th North American. Wildlife Conference Fe = ac 


: (1948) 52D. 235 Transactions of the 10th North ‘American Wildlife 7 


| Conference *’ * (1945); pp, 152153; Leopold, Game Management - | 
or (1986),. pp.. 16-17; “Allen, Our Wildlife Legacy (1954), pp. PIG, 1995 2 


198, 133; Lagler, Freshwater Fishery Biology (1956), P. 287; ; Allen, 
‘Pheasants in. North America (1956), pp. 263, 462-463. | 


a Under’ the. circumstances, It is unrealistic. on argue. that authority ; | a | 
did not exist, ‘under the Coordination. and related acts for the Secre-_ ee 


a Coos Spaary: to set. aside public. Jands for the purpose of permitting access. 
_,~ to hunting or fishing areas. Compare Op. Sol. M-36519, 651.D.305 
(1958). “Accordingly, , the memorandum of the ‘Associate. Solicitor ~~ 






7 : M-36442,_ ee 9 1987 Wie is. “hay withdrawn and | a 
of superseded, 5 oe. oe 
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ee APPEAL OF WISMER &. BECKER ELECTRIC INC. 
y TBCA-136 Decided September 22, 1958: 


Contracts: Specifications 
o.. specification of .a Government construction contract which. enumerates the. 
individual components of capacitor equipments and requires the contractor. 
to install “the complete | capacitor equipments” is not ambiguous, so far as. 
: a the contractor’s duty. to’ assemble the individual capacitor units and QSSO- — 
ve ciated equipment into Var-Blocks, i is concerned. | . 


: Contracts’ Interpretation. Hm | | 
"AS contractor who is aware. of an ambiguity ina Goveminient construction. ‘cOon+ ~ 

7 tract with respect to. the assembly of, individual capacitor units and asso- 
re ciated equipment into Var-Blocks is not entitled to the benefit of the rule of 

. 2 interpretation | contra proferentem, which: would require that the provision 
~~ -~be construed against the Government which had drafted it. Having discov- 
“ered the. ambiguity, the contractor is bound to make due and proper inquiry 
in the effort to .secure its: clarification. ‘The contractor cannot confine the 
Pas ; inquiry to the supplier of the capacitor. equipment, especially: when it has. 


me been. put on. notice that an authoritative. interpretation, can be. obtained ies a 


See only f from the main office of the p contracting b bureau.’ 
BOARD. oF con TRACT APPEALS: 


= Widder. & Beckér Electric, ane “hd appealed ion a. dedisicn’ of the ca 


- 7 eoaleneeinge officer involved 1 in the entry by him. of Order for Changes ee = 
_ No. 2, dated May 16, 1957, by which he deleted from the contract the te ee 
~ assembly of. capacitor units, also: known, as Var-Blocks, and. reduced : ie 


ae ' ‘ _the contract, price, -which was: ST 5,126.15, by. $4,495.35, . 


2 ue & The contract, which was dated Septamber: 91, 1956, was ai U. s —s e 
— : Standard Form 23 lia waren 7 and dc nemperat) the Gens, ae 


ie 


a ) oe gy” . a 4 


September. 22. 1958. 


ae 


os AIL gente _WISMER, & BECKER. ELECTRIC, LING. BBO 


oe eal Provisiong. i: construction. contracts in -Uy 8. Standard: Foim oo ae 
98 A. (March 1953). “It: provided for the construction and completion: ee 
.. of a 69-Kilovolt. capacitor installation at: Folsom-Elverta‘ terminal =.°- 9° 
- switching: facilities of the American River Division ofthe Central ©. — 
-* Valley Project: in- 1 California under the schedule of — NG es ee 
eae DC4707. 7 | a on 
Under. sisegeagh 93 of the specifications; the Goveinniéné. was to. Cae 
Seg “furnish the. items. of’ electrical equipment listed therein, which im<) 00. 
a eluded two 69,000-volt, 25,200-Kvar, outdoor, power, shunt capacitor ee 
ae equipments, to be maniufactured by Tobe Deutschmann: Corporation. wee 
~*~ Construction of the type of electrical installation provided for by 
a ‘the contract could be performed. under ‘two different methods: (1) os 
If the Government: supplied individual capacitor units, unit. fusés, con- roe 
gute nectors, supporting” structures, insulator: assemblies and accessories, mon 
the individual capacitor units: and associated equipment could be as- 
~_gembled into stacking units (sometimes called Var-Blocks): at. the site 
_ These stacking units would then be assembled in tiers requiring: con= ie 
nections between tiers and’ finally the tiers would be assembled into =. 
sections with: appropriate: electrical: connections made according to. vie 
‘requirements.’ (2) If the individual stacking units were assembled at =. 
. > the: factory by the supplier, it’ would then be necessary only to assem= vei 
ble the units into tiers and’ the tiers into sections, malking the neces-. ai 
a sary electrical connections between the components.: : | : 


~The scope of the contractor’s ‘duty with respect to the. installation’ 


| on of major outdoor electrical: equipment was: ‘defined in ‘paragraph 60: fee 
pate of the specifications. In so ‘far’ ag its provisions are peranes to wie ees 
-digposition of the appeal, they were as follows) 0h ore 


- “The contractor shall install the majog outdoor. ‘electrical equipment listed. at y Pee | 
- nm the end of this paragraph. The description and estimated weights of this equip- + ae: 
ment. is included under ‘Paragraph 23. ‘The electrical equiptnsat: may, be furs tote cd 
- nished not completely assembled. 7: es 
Phe 69,000-volt shunt capacitor equipments. are being perchased cox. the Tobe ee ee 
~ Deutschmann Corporation.» - The capacitor equipments are of the outdoor, open-_ fo ae 
_ Stack type,-and consist of mounting frames, individual capacitor units, indi- 
vidual capacitor unit. fuses, buses,’ connectors, supporting steel: structures, in-- 
.. Sulator assemblies, and accessories. The contractor shall install ‘the complete ©. 
: -eapacitor: equipments: including the steel’ supporting structures’ and: all.com- =. 
- ‘ponent--parts such as capacitor units; fuses, buses;.connectors, insulators, andi". 6 ae 
oar accessories, and such. work. will be considered to pe a | part: of the capacitor equip. Se ae 
ate ments installation. eer es x : 3 ae ceo eg eee 
be ee ~The. ‘controversy. chee Ween. the anpellant, and. ay penta a. See 
oo ehather the-appellant. was. required: by. paragraph. 60 of the specifica-: Ca. 
-. tions to-assemble the individual ‘capacitor’ units and associated d gaps ae 
: 2 ment into oe : ta : 
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aden. date oft Jai anuary. 10, 1956, the Copcncat ling, Satated: Hane ioe 


oe ; 4 contract with the Tobe Deutschmann. ‘Corporation for the supply ot ’ : 
~ the equipment. Tt. ‘appears, that after the: making of. this supply con-- de 


_ tract a controversy arose between the Government and ‘Tobe. Deutsch- *- 


- mann as to whether. the contract. required. thé contractor. to assemble 


_.the individual capacitor units and associated equipment; into Var-= | 
Blocks. The. contracting officer:-held that this was. a. requirement, of 

ae the coritract: and ‘Tobe Deutschmann ‘protested the decision in a letter 
under. date of ‘December 27, 1956.. Under. date-of February 8, 1957, 


- the. contractor wrote a long letter to ‘Tobe Deutschmann explaining’ 
. the basis of his decision, and it. was: finally accepted by Tobe Deutsch- 
~ mann. -'The. supplier: shipped. the capacitors, unassembled but. con-. 


— en tracted with the appellant. to perform the work for Tobe Deutschmann ; 
" “a: ‘a. price. which the.Government, states to have been: $10, 800. a 
Having elected. to: require’ Tobe Deutschmann to. assemble: the ca- ack 


aie - pacitor: ‘into . ‘Var-Blocks,. the.Government proceeded to delete what) 
-.> >. it-regarded as the same requirement. from the appellant’s contracts. © 
es - Ina letter dated December A, 1956, which referred. toa verbal request my wot 
-.. - made by the appellant-on November: 15,1956, for clarification concern 
sing. its responsibility. for. assembly. of the ‘capacitor: equipments, the . ~ 
-. appellant’ was informed that.the complete assembly of the.capacitor . 
equipments was its responsibility under the terms of the contract but 
~~ that the requirement would be. deleted... , At first the Government, pro. 
es posed, by reason of: such deletion, to make an equitable adjustment. i, 


ca ae its favor.in. the. amount of $6,586.46; but after. some. correspondence - 


oo which led to. a.conference the. Government and the appellant. agreed og 


Pe _ thatthe amount of the. equitable adjustment should be $4,495.35 rather 7 


a. vas than. $6, 586, 46, and Order for Changes. No: 2 was prepared on. this - | - 


basis. . The appellant refused, however, to. accept. the change | or rder ae 


_ — - and took. the present appeal, contending that. there was no basis. for. ai ley 
deletion, since under the terms of its contract; it was not. required: = es 


: assemble the capacitor equipments: into Var-Blocks. . 
The appellant asserts that its bid was premised upon being supplied ; 


a with, assembled. Var- Blocks, and that this ‘premise was entirely justi- : 
fied by: its: ‘pre: -bid. investigation. The nature and extent of this in- 


__ vestigation is thus: set. forth. in its letter of September. 10, “1957, tor _ 
‘the Government 3 in which it re} jected. Order. for Changes No. aN 


“At the time of pidding, we requested: advice from the Bureau of Reclamation oh “ 


. as to whether the capacitors’ would be ‘shipped individually or. in assembled. . 
Var-Blocks by -the supplier. ‘The Bureau could give us no information: so we. 
took: it. upon ourselves: to. communicate ‘with: Tobe Deutschmann Corpor ation: 
and: were: told that the: capacitors: would. ‘be e shipped to Elverta; Californid, ¢ as aoe 


ae - assembled Var-Blocks, Bie oan 





: . - : 


» September 22, 1958. 


In the statement of its ‘position, ‘the. Government. concedes ‘that | oe 


furnish a proper. basis for determining. how other bidders interpreted | 


va 


Corporation. that, the latter: would. assemble the Var-Blocks. . : 


It is the. Government’s position on. the substantive merits of. the : 
‘controversy that the provisions of, paragraph 60 of the specifications el 
are clear. and. unambiguous but “at. argues. further. that, even it they Hee 


“the: specifications. On the other hand, the Government, for lack of 
knowledge of the nature. and. extent Of ‘the appellant’s pre-bid in-. 
vestigation, demands proof of the appellant’s allegations with respect, : 
_.. to its contacts with. Bureau of Reclamation officials, and the Tobe. 
| -Deutsehmann Corporation. In particular | it. demands that the aps 
. pellant identify. the Bureau officials from whom it requested advice, . 
‘and: that it prove that it was advised by the Tobe. Deutschmann = 
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e 
Se ae 


thes “Var-Blocks, although it submits. ‘that this. ‘concession does. not a oe 


7 ~ ean, be. said. to: be ambiguous, ‘the record. ‘shows that, the. appellant. re 


The. co is ial i perceive - in aie. provisions. of sian oo 


Was aware: of the ambiguity, and that. it was, therefore, under. a: duty ee at 
to. resolve the ambiguity by contacting ‘responsible Bureau officials |, 
-rather. than a representative | of the Tobe Deutschmann Corporation, noe 

 - The Government. submits, however, . that if. its: position is. accepted es 

ee there: is no.. neceaaity- to. determine any. of the Capote’, amestions: of ea 

ae). ee ee Me 
a The oe is. 5 of a opinion. that the ene may ‘be ‘dace ee ae 
re on | the Brgeett record, and that, it must. be decided 1 in. favor, of the ae a 7 


60 ofthe. specifications ‘any serious source. of ambiguity. ° There. 





110: this peuneenon the. Gavemnient points out that it is doubtful acheter ‘the’ action. = 

of the. contracting officer ‘in: asking: the appellant. to accept Order for Changes No: 2 can :*: 

be regarded . aga final decision. within. the- meaning. of the disputes - clause but, since the es 

= controversy between the parties was: ‘defined in the ‘course of the consideration of the o 

ee change. order, it: ‘Taises” ‘no: objection to: the: consideration and disposition: of ‘the. appeal, if. 

. this can. be done- without resolving.disputed issues. of fact. -If this cannot be done,. the. ee 2 es 
Government ‘contends that the case should be remanded to the eontnicting officer’ for the CoS ae 
a, ‘Durpose of f making. findings of fact. = . Se oe i amet 


_-. would have been. no need to enumerate the individual ‘components ee 
“oc of the capacitor: equipments if they. were, to come. assembled in: Var-: es 
-. Blocks: Moreover, in the third and last. sentence of the quoted por: ee 
tion of, paragraph 60,-it-is plainly. stated. that. the contractor is. to... 
o install. “the complete. capacitor equipments,” and it is. significant that e 
the: individual component parts are.again enumerated. There is,.to’ - 
‘be sure, the statement which constitutes. the second sentence: of the = 
first paragraph of the quoted portion of paragraph 60: indicating mae 
thatthe: electrical equipment vmoay” be furnished. not. ‘coup leely jas an 


= 
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. ; uae ” which. implies that § some ce the AlactiZioal. equipment: ‘may | : ie 
: be. conipletely assembled, ‘but this provision was: inserted. because. a Be | 


ak considerable number of other: items of electrical equipment, in addi- 


oe tion to the capacitor equipments, are dealt with in paragraph 60.000 


_.° As for the statement that the capacitor equipments were to be pur-— 


/ chased from the. Tobe Deutschmann Corporation, this information <a 
gould be regarded as a source of ambiguity only if there was a uni- 
_.. versally recognized practice on the subject of the: assembly of the | 
os : . capacitor equipments. © ‘Iti 1s. obvious, however, that. the. contrary. was 7 : c 
Se me - the: case, for. otherwise no ‘dispute: ould have. ‘developed’ either be- 7 i 
tween Tobe L Deutschmann and the Government or r between cae ‘appel- Ps 


~~ lant and. the Government. ea 

_ Assuming for the sake of argument, howevee that i it can 1 be said oes 
that ‘paragraph 60 of the specifications . harbored some element of — — 

ambiguity, still there is not for application in the present case the rule 


“of. interpretation contra pro ferentem, which would require that the | 
7 provision. be. construed against the Government which had drafted 


io a it. This rule may not be applied when ‘the party ‘invoking it was — 
aware of the ambiguity, as in the present. case. As the Court of a 


‘Claims said of another contractor who had sued the Government: 

- “We think that plaintiff, aware of an ambiguity, perhaps inadvertent, 
in the defendant’s invitation to'a contract, could not accept the con- 
tract and then claim that the ambiguity. should be resolved favorably .. 


to itself, 2 The court also recognized 1 in this case that the contractor, ie | 


: having discovered ‘the ambiguity was bound to seek clarification: 


'” Of course, as is apparent from the record, the. appellant’ in the — 
present case ‘did make some attempt to seek clarification:but the ques- dies 


tion arises whether this attempt was sufficient. Its statement on this 
subject, which is contained in the quotation given above: from its 
letter on September 10; 1957, is at least equivocal. It contains, on ‘the 


: _ One. hand, the assertion that it requested advice “from the Bureau of. 
= Roedamation: ” which would be consistent even with the idea that it - . 
sought to ebritaét the contracting officer. The assertion, on the other 


hand, that the Bureau “could give us no information” would seem to 


: contradict this, since it is hardly conceivable that if the: contracting 


A officer had been contacted he would not have been i ina position to give — ; 


the desired information. In the statement of its position, the Gove 8 


; ‘ ernment, sought a clarification. of the appellant's equivocal statement - 
oa by challenging the latter to identify the person. i in the Bureau whom: oo 


contacted in its effort to secure information. wee 
a addition, the Government. has. offered an. affidavit, by. Emil y, ae Oa 


= os Scheiber, | the. head of. the. Design. Branch, of the. Division of Design a 


— 4 Consolidated Hagtnesrtiig Co.; Teo, 98 Ct. cl. 256, 280: (1948). “Bee. ‘also the. very So vies 


re = recent case of is Con Beruonan Coen oranen ve United | States, No. 90-55, Court of Claims. Rie 
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— - and 'Gatistinigtion of the Region 2. office of the: Bikes, of Reclama- : a 
a tion. at) Sacramento, California, in, which the. affiant. deposes that, - co : 
_" prior to the bid’ opening, in a telephone. conversation with Mr. R.M. =: 


~ Rosauer, the ‘vice. president: of. the. appellant, who inquired “whether a c 


oe the. capacitor. equipment: to be supplied. by ‘the Government: ‘under eg! 


the specifications was to come assembled or unassembled,” he informed ~ ae 


. ithe appellant’s representative that “complete assembly and: installa- : as 
pe es tion of the equipment was indicated in paragraph 60 of the Specifica- - — 
tions * * *” but that he also. suggested that “he call the Denver office 


: of the:Bureau- of Reclamation.” :'The affiant also deposes that he. an 
recollects: that the appellant’s representative then stated. that ““he-was. | - 


aa “going to call: ‘Tobe Deutschmann.”: ~The appellant has not: responded — - .) 


either to the Government's challenge,. -or its affidavit by. filing. a‘reply ~ 

_ to. the statement of the Government's position, or by: supplying fire 

... ther information or proof i in any other manner, nor has the appellant go ee 

ca Tequested. a hearing for the purpose of taking testimony. rae 
On the basis: of the record the Board must find, therefore, that ane. tee 


| a is ae effort made-by the appellant to contact.a: responsible: official of. a a 
“the Bureau of Reclamation was the. telephone call mentioned in the... - 
- affidavit, and that this resulted in his being advised by the affiant that ~ 


in his opinion he was required to assemble the capacitor equipments. - es 


Eee but that he might also check with the Denver ollie, of the Bureau i : ie : : 


a 7 Reclamation. . - eee 
The Board i is Scinee to assume that 6 some Pre of aR ap- ae aes 


_ pellant. did contact Tobe Deutschmann in an effort to secure further. | 
es clarification. But. since the Government i Is: unwilling to coiicede the oe 
Mae appellant’s contention that it was informed by Tobe Deutschmann ee 
that it: would assemble the Var-Blocks, the Board cannot: accept a ee 
ess a fact: that theiappellant was given ‘such information by the supplier, — > eee 
. especially since the record’ would seem to indicate that at the-time of ~ 
hie. appellant’s. inquiry the dispute between. Tobe Deutschmann and. 8 
the Bureau. concerning the assembly _ of the Var- Blocks had not been 
definitely resolved. ‘However, even if the ‘Board. were to. make: the | ee 
. ‘assumption most favorable to the appellant, namely that it wastoldby 
oes Tobe. Deutschmann- that the ‘Var-Blocks would come assembled, the te 
Board would: still ‘be unable to conclude that the appellant had made ie tees 
due: and proper. inquiry-in an effort to resolve the ambiguity i in: the: 3.5: 
een Specifications. — “Whatever other conclusion might have been wars 
- ranted if the appellant. had never. approached. any of the officials of 
 °» the Bureau of Reclamation but had confined itself to contacting Tobe 
ee Deutschmann. i in. its effort to clarify the. allegedly doubtful require- 


“ment, cer tainly. it. could-not. rely solely: on. the. advice. of. the latter = ae 


| a a after it had. received: advice to the ony from a. Bureau official and oo 
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ee ‘been pik on “notice: that an authoritative interpretation ‘could be ae - i 

Pa ; tained only from. the Denver office - ‘of the. Bureau, of Reclamation, z - 

- > which would normally be the source of any. such interpretation. The -> 

a : dangers of. permitting a construction contractor to seek an interpreta- aa 

“-tion of. a requirement. of its contract from a supplier of the equip- 
“ment which it. was to install : are amply illustrated iby the ay cir | 


= rr. 


a cumstances of the pen: case, 


Concvuston 


bapa “Thaxton: ee to the: auithority délogated to. ies Board: af fo a 
= ‘Contract’ Appeals by. the Secretary of the Interior (sec. 24; Order | | 
No. 2509, ‘as amended ; 19 F. R; 9428), the decision of the’ contracting. at ae 


ay officer, deleting the. assembly - of the’ Var-Blocks. from the require- 


vt | Wauuase Seacts, u ember. 
. We concur: oe ee eS te | Loe 
-"TR0poRE H. vel Chisemiiv. , 

Grorce W. Toman, Alternate 3 M einer 


| _ TAMES G. BROWN) 
Se Se ‘MH. YOUNG 
27635, os, a ‘Decided September 2h, 1968 


; | Grazing Permits and Licenses: Base Property (land) : Generally | 


Base property. may be invested with dependency by use by transfer. from. other 
property: if the application - for transfer of base. property qualifications 


: “presented. under section 161.7 (b) of the Federal ‘Range Code designates 
- specific. property owned. or ‘controlled by a transferee with: sufficient Jee 


: - oe tivity to. support the qualifications to be. transferred. 


| a Grazing Permits. and Licenses: Base Property (tana) : ‘eneialty 


_ Where grazing. rights are. acquired in excess. of the commensurability of. the baie cal 
coe lands’ to which ‘such rights are transferred and the. transferee thereafter. at 

--aequires: additional base. property, the excess. grazing rights. cannot. be at- eee 
* tached to the after-acquired lands where the transferee fails within’ the 
ae: » time allowed: him by the range manager to offer such lands in a transfer: of te hes 


3 such excess: rights. 


< : Grazing Permits and Licenses: Base Property (land) ‘Ownership or Contiol ne 


Loss of ownership or. control of property to which base property qualifications Be ie 
a have attached, results. in ‘the loss” of such qualifications in the absence =. * 
of a ‘proper’ ‘and timely application for transfer ’ of such’ qualifications to Bae ote 


~ Speci fic Droperty: Of sufficient productivity to receive them. 


ce : | 7 ments of the contract, and redacing ¢ the ¢ contract, pee by os 495. 35, as . - 
. histeby affirmed. oe . 


~ 





- September 2h, 1958 


S @ Oraing 2 Permits and Licenses: ‘Base Property. (tana) Generally 


‘Patented mining’ ‘claims. of sufficient: productivity: to ‘support base: ‘provetty’ a soe 
qualifications may ‘be: designated. as base. property. and used: to: support: pt ea ge 
. application for: Federal grazing privileges.: “Unpatented. mining claims Cams 2: : 


not: be regarded as: base property of.a- Federal: range user. because in. the _ 


absence of patent. the. holder of a. mining claim is without Tight, to. use. the : o 


“.elaim for grazing. purposes. 


: Mining Claims: Possessory Right 


Possession of the. ‘surface of the land included : in an ‘unpatented mining. ecelatin a 


does. not: permit : the: locator. to ‘use the’ mining | claim. for Sramng: pur poses ine 


_ OF. to grant this privilege to others. 


> APPEAL FROM THE BUREAU oF LAND. ‘MANAGEMENT 


ee a ames: Ga Brown. has appealed bron a . decision. of ‘the Director ae P 2 
me: Bureau - of Land. Management, dated. January. 15, 1958, which a 
modified a decision ‘of the hearing examiner, dated. February. 28; 1986). oo 


which, in turn, modified a.decision of the range manager of. ‘March: 26, oe 


7 2 ABM; relatinig’ to grazing privileges in Utah Grazing District No.9. - 
The’ appellant i is‘a livestock operator who has been engaged in the pga 
Be livestock business since approximately 1915, and who has grazed sheep: a 

: vin Utah since 1928 or 1929 (Tr. 187) P02 a 
-... In the area-to, which this appeal relates, it has bse deisemined that” ae 
| * eine the Federal Range Code (43 CFR, 1957. Supp. 5 Part. 161) the) 27.) = 
maximum period of time for which use: of the Federal range canbe 


a - permitted i is 7 months out of any year. (43, CFR, 1957 Supp:, 161.5)2.-° a 


| Accordingly, any user of the Federal. range must, show that he has, oe 
~ lands: under: his control, ‘either as a result. of : ownership. or leasing, Oe Gane 


oe designated as base lands, which have sufficient: carrying capacity tor. ; ea ae 


~~ graze for the additional: 5. months of the year the number of animals — 


| . which he wishes to. graze on the. Federal range. Under established 9. | 


ss "procedures, ‘the lands offered as. base lands are examined and.a rating, = 


based. upon the-number of months of forage sufficient to support one 
cow for:one month, is assigned | to-each tract ‘ofthe base: lands... For:.: 


he age necessary for the sustenance of one cow for a period of#one month 


is ‘designated for the’ purpose of'such ratings as 1 animal unit month, _ 


which is, for: convenience, referred to as 1: AUM. “It is assumed. that. - au 


_ sheepare equal'to-one-cow for grazing purposes (43: CFR, 1957 Supp, 


161.2 {m) i Because the Federal range: can: be grazed: for 7 months. “8 


of.the’ year’ in: this: area, it is not necessary that the base lands supply 


_» tore: than five- twelfths' of the necessary. forage needed-for an animal _ ee 
ae a: Nbiake! In practice, a ‘user: of: the: ‘Federal: ‘Tange: in ‘the: area, to. oy 


ete 


“a The page. erence ceaet ieee: otherwise quoted: are t. ie. teaiteertpt of the. cessing, eo hae she 


i _ defore the Bearing : Examiner and the exhibits referred: to are those c c fered at that: shewringe 
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a which this appeal rola is vapaided aS: entitled to grazing penne : i 
Fe measured i in terms of 1.4: AUMs for each AUM furnished: by. his'base _ 
_. © lands. It has also been determined. that permits should be. given.only = 


- “upon. the basis. of -use of the. Federal range for-at least 2 consecutive “ a 
ae : : ae Bs ears or3 nonconsecutive years-out of the 5 years immediately preced- : vee 
rae the enactment of the: Taylor. Grazing Act on June 28,1934 (48 - 


GFR, 1957 Supp., 161.2 (k)). Accordingly, each applicant for graz- 


a ing pr ‘ivileges is required to show that he controls base lands which | = 


oe ean. qualify both as to the oe @ priority. of use and @y produc: oe 
ae tivity measured in AUMs. : | 


Asa result of an: application filed ; in 1941 by: the appellant foe ee ; 


x ing privileges. on the Federal range under the Taylor Grazing Act (48 . 


| - ‘U.S. C., 1952 ed., sec.. 815 .et seq.), the lands owned or controlled by 
the appellant eee listed and rated 1 in terms of their capacity to pro- — 
‘vide sustenance for - grazing purposes. The carrying capacity: Ole 


| - Brown’s lands: was resurveyed in: 1949.. The results of ee ie 
may be tabulated 2 as prOnone (BLM Exs. 11, 12, and 84) 2° ae 


ae Reference Noa eae ae ees Namie of property. Sees ~ AUMSi in 94d AUMsi in 1949 oe ae 
ios Wh Seta ee “Auguste ites“: cee ane Pea os oe 22 ABE 4 2088-* 
Pe baie oe 5 es wd. 6c, Deeble: so 2 eee fo 16 : 16. 
Bho. Ae ee WE DNV Ue eo Leo ue, BO Se BO 
eee a Twilla B.. Brown. ..220-2220-21-002 120. 160. 
oy eae ee _ Peter Petersen — ee oa ye reas os OL. a “226° 
Sel ial ee ores ~ James GS Browne!li 2 af.cetel 1259) ee 259 
ay mas . : - ee J J Baker. . = ea ‘ 3 ee ee se IO he OT 
ee a ee » Fred’ ee Se Gace oon eae FOR Cer ee 20 27 
10s = ate ~ Fred MeCormick.. Saas oe me cecgesreee. ON ROG. ae 
ee We erat ce _.-.. Milo-Wormell2.. 22 - — pte ee aoe” eT 
12 2526. —— = - | C Ve Moore. - ae a - - ~ 2s oe a age Sue I yes a a os 
die peer ena en As WackoWite: o2jci -colel eee a 69 ‘96 
“_Ameriean Flats. Mining Claims oe eer “86 | ; uf | 
hae 4 ees omg Ret ae “2868, 830 , 
BY _ The reference. to numiber. and name: of. property were uased to: simpy ¢ the: esoription of the o lands that, oar 


. “Brown owned or controlled. (Tr. 10- =12). 


— a Provision: ‘was made. i in: 1941 Pin a reduction: of 29 percent beanie: of 7 | 


| the condition of: the Utah range and the. appellant was: permitted to. 


~ graze 1,860 sheep for a 7- month period, from October’ 15.to May 15, | 


‘ a : in. Utah: Grazing District. No.. 9, but, because there. was some doubt ae 
recone that, his base lands had’sufficient. ‘priority, he was-advised to purchase ae 
. . Federal grazing-rights from others whose: base lands had unquestioned ane 


one - “priority. Accordingly, he purchased from Mabel: J ohnson the right to. | 
| aequire grazing: privileges:t to the extent of 2107 ‘AUMs. and asked that 


ae j - the priority thus: evidenced : be assigned: to. the lands. which. he then. oo e 


a a 7 ‘bela. _ The appellant was s notified of official eens of such transfer — mh 


September 24, 1958 oh 
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af sadition. to > the tracts listed. above as being owned or Feodtrolled 4 28 


: vs ‘by. Brown,. it: appears that: he: acquired control. of lands known as the : 2 oss 2 
nee Lynn property - (1948), purchased two tracts from. the United. States ieee 
~ (1951 and 1953),:and has leased other lands. known as the Catlin. | ee 


Ranch (1952) (Tr. 413; 77). It-also: appears. that. the. appellant. has : a 
leased .certain. patented and unpatented’ mining-claims in Colorado. 


ae. Grazing District No. 3. in the American Flats Area, San. Juan County, oO : 
a Colorado: (Tr. 145-147 ye “The American: Flats is an area. of. ‘high =. - 
altitude grazing: land, in which there are numerous patented . and: 03%: 


| unpatented: mining balninine The livestock operators. held: ‘grazing Se 


aes ~ leases from the patentees and locators, but. the leases.of : any one opera- i . : 
tor were ‘scattered ' throughout: the area. To: ‘control grazing under 


this: condition, the Grazing Service. worked out an arrangement eae 


- whereby each operator who could quality. for grazing privileges in the — 

_. area-was. given an individual allotment,’ which: he used exclusively, 
even though some of his leased lands might be in-another’s allot- 

> -Yoent and leased. lands of another might be in his: allotment (Rose Bin ys 
‘Deposition. 1-7). Brown was. one of those. who received an’ ‘individ-. 

tial allotment (Tr. 48-49), It also appears that Brown no. longer: | 


owns or controls the so-called : Freeman, McCormick, Moore; Deeble 


and Silva. lands. (Tr. 54, 176,201, 202; BLM Ex. 12).. 


From. 1945: on, the local: grazing officials. of the Bureatt ‘of ‘Lain: 


a Management, and Brown have been in disagreement : as to the propriety | 


of the transfer of the Johnson rights and the’ grazing privileges to | 


_ which Brown is entitled. However, the events immediately leading 
~ “to this: appeal began with the appellant’s application filed on October 


1, 1953 (BLM Ex. 1),which sought the issuance of a ‘permit to graze 
8,365 sheep from, October 16, 1953, to May 15, 1954, on the-Federal = 
‘range in Utah Grazing District No. 9 ander the Taylor Grazing 
Act. On October 9, 1953, the range manager informed the appellant athe 


ee that the advisory board OF the grazing district. had recommended in — 7 


- regular. session on October 6, 1953, that his application. be approved a 


to the extent of 822 ‘AUMs; ‘that the balance be rejected because’. 

of loss of. qualifying base property. ‘The appellant. was. also told: eas 

_. that he might. protest, if he wished, at the meeting on October Oi ae 
1953. A representative | of the appellant ‘was present at the board | 


| meeting on October 21, 1953, at which it was decided that considera- _ oe 


| : tion of the appellants case be postponed. until the regional. office ; a = ; 
2 chad completed. a current investigation of the case and that. a summary ee 


of the. investigation’ be furnished to the appellant and. his S representa; oe 


~~ | . tive (BLM Ex. Bye 


At a subsequent migeting of the board on “Desarabar3 10, ‘198, ore - oe 


oe = was. eee as. both, a, regular and a. protest meeting, with . the. : a 


se pee. Bae 


Ga Es en eg eS a, TR ee om eres « ee 
my SEE? ote Me ote ae doi AE a atu, See 
. ™ - r 
F 4 4 
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one 2 aGpalaits ‘Tepredentatived ' in: atteridance, the case. was” eon ve : on 
- a and final: action. taken: (BLM. Ex, 4). The-board noted ‘that the ,- 
a i "appellant: « desired: to transfer. 1,022 AUMs: of the. Mabel. J ohnson. Fed- - e 
<> .eral grazing rights which he had acquired ‘by purchase : to the Catlin oC 
~~. ranch, which che. held) under: b-year: lease, and to transfer the : 
-. ..* vemainder of. 1,085 :AUMs:of. the Johnson rights to other lands owned oe * 
—<.* or-controlled by him: pursuant . to 43: CFR 161.7. (c). and. (b). ~The 
_.-) “board recommended unanimously the denial.of.the request for trans- 
+ fer of 1,022-AUMs from the. Johnson. property to'the Catlin ranch 
-. ' for: want of appeal by. the appellant from a notice sent him ‘on May 
oo 119523 and: approval. of the transfer of 775 AUMs.of grazing rights’... 
ee fron the: Mabel. Johnson property. to: property under the.control of gt? te 
- the appellant. The’ board further. directed that’:the. total of TT 
-_ . -AUMs be reduced to 705 because of the 85 percent reduction inrange 
oo. .-use-in 1952 and. that the adjustments indicated be: processed on proper Acar 
ee application by-Mabel Johnson or her representative (BLM Ex.4).- 9 
~~ An application’ for transfer to be signed by the. appellant. aad SF 
On “Mabel. Jobnson . was subsequently - prepared. by.. the ‘range manager on 
amd, delivered..to. the: appellant’s, representative: who. was unable.to...  - 
“obtain. Mrs. Johnson’s: ‘signature (Tr.:67).::'The range manager . then 
-.- informed the: appellant. by registered mail.that his. signature must: .— 
ae be. ‘submitted .(BLM..Ex. 44), but the. appellant. failed to sign the ,.- 
_) "application. form. Accordingly, on’March 26, 1954, the. range man-_ cig 
ager informed. the appellant that: he would: ba, allowed, grazing, priv- ive 
coe “ileges. to. the . extent; of; 498 AUMs. during. the: established . grazing cee 
-“- geason, but. that, temporary emergency license:issued; apparently. in 
= response. to, the. application | of Milo ‘Wormell. on December. 1,.:1958, °° -°- 
_.. for.the winter of 1953-54 to the extent of 1,650 sheep. from: December Sea 
“ls  10;19585 to, May. 10, 1954, would be. continued. to its. expiration: date ae 
io CLM Ex, 45). - nee 
oe Sa Phe. appellant. FE ‘and ei a ae ite was 15. held: bors 
oS ‘on October 20, 21,.and 22,1955, At that time,M.H. Young appeared > 
Tot as a8 Bal, intervener,, ‘but did not submit: any. evidence. | “After ‘the taking - : 
ie Or testimony on all the issues. and. oral. argument. on the question: ~~ 
-- whether unpatented mining. claims may. constitute base property 
. for grazing privileges, t the hearing examiner issued. his decision dated. 
ae _ February 23, 1956, sustaining | the. appellant’s. right. to 840: AUMs of > 
~".. Federal range use in, Utah, ‘Grazing: District No.9. and. additional ©. 
le Lge privileges to. the extent, of, the carrying, capacity. of ‘patented Ree 
= BF This: notice, which - “was a. letter: to! Brown from the range. mmanager, ‘sald: that. Btown’ 7 = * a 
sages request. to. transfer the. J ohnson privileges: to. some mining: claims: he:had under lease was: 
vot denied, that on the basis’ ‘of ‘the ‘base: ‘properties he controlled, he. was entitled. ‘to 1264 AUMs © Se on 
=" “use of the Federal range, ‘and that a study would be made of lands: Brown. said he had: | e me 


re a bought.. or cwas puying : ‘SO that: ee commensurate: ratings . could: aDSOrD. ‘the | Johnson” a ie 
eee fe privileges. ; i — or ee : 


_ September 24, 1958 


The: appellant. then appealed to the Director. of the Bureau of Land. 


: of his individual allotment: in Colorado Grazing’ District: No. 3 if 


such claims in that. district, are, in | fact, utilized under Feder al range ef a 


a authorization by others. 


-. “a The appellant’ has eppealed: fo the: beeen iay of the Literioe: paleeee e ; ee 
a that the Director erred (1) in denying his eligibility for transfer of 


1,085 AUMs of the Johnson priority rights to the Lynn property, the .. 
Catlin ranch, and the Government purchase property; (2) by denying | 


“~~ eligibility for transfer of 796 AUMs from the Silva and Deeble ranches. 
Ee -to the Lynn. and. the: Government. purchase properties ;, (8). by. not . 


recognizing the exchange of use. in the American Flats area. and his 


, eligibility: for transfer ‘of 627 AUMs of the Johnson rights: to the . 
mining claims in the American Flats area; and (4) in finding that'785.. 
“AUMs attached to the Freeman. land in the adjudication of 1941, which 
mar ks the initial recognition 0 of his nen out. on which the: < current 
contr ‘oversy arose. | 
Since 1945 and throughout itis course of this Py te Bureau of 
Land Management: has taken the ‘position that ‘the transfer of the. 


. ‘Johnson: priority has not yet-been éffected, chiefly. because it was not | 4 7 
a approved by the regional: administrator, : and ‘numerous efforts have =: 


been made to obtain an effective transfer: ' Meanwhile, the appellant. 
has lost control of some of his original base lands and has. acquired — 
~ some additional ‘base. The hearing examiner held in his decision of ’ 
February: 93, 1956, that the transfer of the Johnson priority was ef. 
~ fected on: October 29, 1942. This conclusion. rests upon. the applicable 


a -regulation as of fie date of the application. for transfer and ‘Hie = . — 


| alleged approval, 43 CFR 161. 7 (b), which reads; 


‘Pransfer of @ license or. permit; “limitations; effecie consent of owner ‘or. 


agement and. will not affect adversely the established local: economy: Provided - 


os ie fur ther, That no ‘such, transfer will be allowed without the written consent of: the 


ee Beal ¥ eae Ba “JAMES: re “BROWN: ET: Abe: ere e 899° Se 


oo ining! claims: he ieee within: his. grazing, ? allotments in 1 Colorado, oe - oe . 
me. _ to, be computed by. multiplying the carrying capacity: by: L 4. (to apply . 
the S-month’ base property requirement, supra) and reducing the. ns | - 
aan pr oduct by. 35. percent. (to provide for the conservation factor). : = 


ay “Management and on January 15; 1958, the. Director held’ that the : oa 
appellant is entitled to the privileges which the hearing examiner 
.- Yecognized in: his decision and that he may. also file an. application 
oe » for exchange. of use. for his leased: patented mining | claims outside 


hee ~encumbrancer.. Upon application by a licensee or permittee, and after Teference ~ 7 a 
~o +... to the advisory poard for recommendation, the range manager May allow a license ie o a 
ee or permit. based on ownership or control of land to be transferred: to. other: land. 
Sets or a license or permit based-on ‘ownership. or ‘control of water to be transferred | 
an . to. other water within the same. service area:: - Provided, That. ‘such transfer will: at 
not interfere with the stability of. livestock operations or with. proper, range Mans. EL 
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: ee or owners . and any encumbrancers of tthe base property ‘from. which’ the. : 2 = 
- a.» transfer’ is.to be. made, except ‘that: when the. applicant for such transfer isa 
' . Jessee without whose established ; livestock’ operations such, property. would ‘not a7 sae 


= have’ dependency by. use or priority,. such consent: will: not be. required. Upon. ; 


e, ae . 77. the allowance ofa transfer under. this paragraph,, ‘the base property. from which ; io ; . 
oe the transfer is made shall lose its dependency by use or Bromty: to ) the - extent oe 


a of the license or permit transferred, 


ea, The 1 Director did not. disturb this finding. 


. The hearing examiner also recognized. the appellant's ont to one 


or eee grazing privileges indicated. by. the survey of 1949.0n the proper ties: cs | 


ae numbered above as 1, 4,5, 6, 7, 8,11, and 13, a total of: 1, 084 AUMS.. = 


. ae | The Director did not astuet this finding. . 


‘The hearing examiner recognized the appellant’s vight to additional . 


: aati privileges in Utah based upon his patented mining claims ; 
within his grazing allotment in Colorado and the Director added. toe * 


7s this recognition still more grazing privileges based upon the informal se 
exchange of use of his patented mining claims in Colorado Grazing —- 


a District No. 3-if and to the extent that these claims are being. utilized. a. = 


OS | - under: authorization of. the Bureau. of Land Management. | Beg ore 
~The hearing examiner and the Director have recognized the trans-_ le 


e - fer of Johnson grazing privileges to lands which the appellant, con- . oe 
+ trolled when the transfer was effected. Since, as the hearing « examiner oe 


oe > pointed. out; the procedure utilized. for the purpose of effecting the 
transfer ae the requirements of the Range. Code and was not ques- 


” : ee tioned by the officers who administered the Federal range for: ‘a period . 
ear i nearly 4. years, I concur in the hearing examiner’s conclusion that. 


as the transfer was accomplished on October 29, 1942. I alsoagree that 


| ee : - it was effective only to.transfer grazing pelos to lands owned or’ : 
+ controlled by the appellant at that time to the extent of the unobligated. ae 


- " commensurability: of such lands. 


_ The appellant contends that he ‘was led to beliers that, if. he: age 7 
ee quired other. lands. after 1942 the transfer would be: recognized to the — 


"extent of the commensurability . of such lands. Without giving any _ 
Ae ne approval to such a. procedure, it is sufficient. to point out that. the: ap- 


 pellant failed within. the time allowed him by. the range. manager | to bs 


i offer any after- acquired lands to which the excess grazing privileges. | ; 
_. could have been transferred and has thus lost whatever claims he had 


- under such arrangement. This finding disposes of appellant’s claims: . 
ae based upon his acquisition of. ownership or contro] of the cia Catlin PS ee 
ear and United States lands. a 
It is apparent. that: the: appellant isa contol of ase rs one 


28 : whieh | were invested with priority in 1941 and made: no attempt. to. 
> transfer such priority to other lands (Freeman, Moore and McCormick: 
ok erate ‘Nor does the record indicate that the “appellant made any pte 


September 24, 1958. 


- Grazing District No. 9 for: an. exchange: of use, pursuant to the perti- 
nent regulation (48 CFR, 1957. Supp., » 161.6: “(c)) 5 of the patented 


mining claims in the ‘American Flats area: and. may receive the equiva- 
~ lent in grazing privileges, in one or the other. of these districts-as 
_ appears proper. It was only the unpatented mining claims. which ~.- 
the Director excluded from consideration in. the’ proposed exchange: nee 
7 of use in accordance with the decision of the Federal circuit. court. © 
in United States v. tcheverry, 930-F. 2d 193: (10th Cir., 1956): Theo 
= appellant has presented nothing which: affords any basis for overturn. 
. ing the Director’s decision on this. point. Accordingly, it will‘not be 
_ * disturbed. F urthermore, the. hearing éxaminer and the Director both a 
allow the appellant. grazing privileges. to. the extent of the capacity. pe 
of the patented | mining claims he controls within his individual TANEC: aoe 
allotment. This is allheisentitled to. = =. rye 
oo oe - Whether’ the. Freeman. lands. were ‘recognized. to. ey priority: in, eae 
es 19413 1s immaterial at this time. since the appellant no longer controls oe 
aa them and has not transferred any grazing privileges. that may have’ +. 
been accorded to them to his other base lands. The appellant’s con. 
ee tention in. this respect. is apparently predicated. upon the. “assumption ay ae 
,- that if no priority. was. assigned. to the Freeman lands, other lands. . ce 
Pre lacking priority. were available in 1942 to receive a portion: ofthe. 
Johnson. ; grazing privileges. ‘But all of the lands which the appellant ee Se, 
oO controlled in 1942 which were eligible ‘for transfer’ of the Johnson -.° 
- grazing privileges have been recognized to the full extent of their a 
poe productivity. ‘Hence, whether the. appellant lost. grazing - privileges ene See 
nae »: because he disposed of the Freeman. lands or for want. tof sufficient ee 


oe —— = o JAMES’ G. BROWN’ BT. Al , = Soe 


Seen “sitempt t to’ ia ‘thd Federal orazing oiiviliges swihigh: attached: to thar’ re 
Silva and Deeble lands when they passed from: his control as a result, ea 
7 on of conveyance, of title or: termination: of leases. or that. he presented an. 2 as 
». . application for: transfer’ of such. privileges: to. other. lands which: he — ee 
eee. admittedly acquired. It is equally clear that the Federal ‘Range 0°02" 
_. Code, in the form which was current: at the time of: the transactions. - oo 
as question. and now (43 CFR 161.7, and 43 CFR, 1957 Supp., 161.7). 9 
requires a specific request by the range: user, recommendation. by: the: 202 
advisory board and approval by the range manager in order to effect” 
a transfer: | Itis. necessary to: conclude, therefore, that. no. transfer 
ae of the grazing privileges attaching | to the Silva. and Deeble lands, can Me Bie 
— ~The appellant Has. iieconeecaad the Director’ S eae im supposing ee 
: ‘that it contains any denial of an exchange | of use of mining claims: eae 
| an, the American Flats’ area. On page 9 of his decision, the. Director ent 
Specifically declared that the appellant may: file his application with: -. 


the range manager in. Colorado Grazing. District No. 3 and Utah — 
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3 = oe base: Initia: to i dnvested with’ ‘the. J ohinson: grazing. , privileges, the: ce 
oye, 5 > -conseqiience now .-1s’. the: same. - The: appellant's: contention i ee ae 


ae . : matter 1 is without merit. ae 
8 ~The: appellant, has not. quseeiened - any. ee: of ‘AUMs ae cone. = 


ee. oA servation: purposes. Accordingly, he-is bound by. all. such. deductions, rs 
evidenced by the records of the Bureau of Land Management. ‘The 
extent to- which he is entitled to grazing privileges i in Utah Grazing a an 
om District No. 9 is to. be determined on: ‘the. basis of the Director’ SL es 


oe Z decision of J anuary 15, 1958. 


Therefore, the decision of. the Director: 1s Sihaned: bs ieane i ee | 


ee authority delegated. to: the Solicitor. by: the: coordi of the. Interior a - ea 


a on ee 23, Order No. 2509, as revised ; WF. R. 8794). 


“Epuun T. a | 
Acting Solicitor, 


@é 


| an Rats _ CHRISTIAN G. ‘WIEGER ; 
~ A-97680 oS "Decided September : 29, “1958 


_ ‘Rules of Practice: ‘Appeats: Generally _ 


An! appeal to. the Secretary. of. the. Interior will be - dismissed ‘and the case © | 
closed: where. the appellant fails. to. pay ane Ailing fee within. the. time: 
"required by the rules of practice. ey ; 


. Rules of. Practice: Appeals: Timely Filing 


= The late payment: of.a filing fee.on.an: appeal. to. the Sacr etary of the Taterio: ee 
- cannot. be. waived where the record shows. that the filing fee. was not. mailed. . 
ON __ to. the ‘Secretary until after the expiration of the ‘period of time within | 
- which | the filing’ fee was required ‘to be paid, even though the’ fee was re- - 
es ceived. within the ‘10- day ot of. grace bielanmadn in 43 CFR 921.92 (b). 


“APPEAL FROM THE BUREAU OF: LAND MANAGEMENT. 


iChvistiah G. ‘Wieger has attempted t to appeal to the Seekers of the 


ee _ interior from a decision dated February ° 7, 1958, of the Director of) 


the Bureau of Land. Management, which: ifirmed: the action of the - 





aay manager of the Cheyenne land office. rejecting his application for a : a3 ~ 


oe | d+year extension of noncompetitive oil and gas lease Wyoming O10 ae 4 


See : on the. ground: that his request. had been filed late. (30 U. 8. Co, 1952 ee 
as ed ‘Supp. V, sec. 226; 43 CFR 192.120). : 2 . 


. The penultimate paragraph. of the. Director’ s ‘decision stated: 


oe Christian. G@: ‘Wieger. ‘is. allowed the right of appeal. to the. Secretary. of ie . ca - 
. iiterioes el on appeal 1s: taken, a Notice of Appeal must. be ‘sent directly. to the: ‘ 


“os Director, Bureau. of Land, Management, Washington 25, D. 0., in time to naa | 
eg os Oe received there within § 30 days after — ee the > appellant; of this decision, and, . ees 


ae when! 


baer 


oe A ste dane CHRISTIAN’ @& WINGER. 








September 29, (1958. 


cee must 1 be ‘accompanied by a. $5 filing fee. eae - gitict ‘ebmplianes must: be: is tha. ees 
“> with the requirements. of the rules of: practice, 43 CFR, 1956 Supp. 9 “Part 221, eeu 
oe contained in. Circular No. 1950 as. amended Py Circular: No. 1962. See Informa. Ree 
ve). tien: ‘Sheet. attached. | | woe 


a A registry receipt Gard in: this: sbcond: ‘ahiows shat: notes: of the: ae ce 
‘rector’s decision was received by Wieger « on March 5, 1958. -Thus, the! uy 


-. : : 30-day period for filing a notice of appeal and paying the filing ‘fee ee | 
terminated on April 4, 1958. On. April 2, 1958, Wieger filed'a notice 


OL appeal by sending a ‘telegt am to the Dicer stating that. he wished : a 


_. to appeal from the Director’s decision and that he would file a formal 
age application. The $5 filing fee was not transmitted. On April’ 4, 1958, ie 
~- ‘an official of the Bureau of Land Management sent a telegram: “Cole 


~~ lect” to ‘Wieger stating that the required filing fee must be. trans- oe 
mitted to the Bureau of Land Management | before 3 p.m. of that. day. So 


2 a for the. appeal. to be: considered. - At 1205 p. m. , April 4, 1958, West- _ oy 


7 | ern: Union notified. the sender that: the message mad payment had been ef a 
.. refused. “On April 7, 1958; Wieger paid. the fling $ fee ee with a ae 
letter dated April Dy. 1958, in which he stated :. oe 


Received through’ the mail today, confirmation of communication dated a Apri - : — 


4 1958.” ‘Delivered to me approximately at 10: 30 A. M. today.- 


os - Received: also. from : ‘Western Union. the. enclosed card: Te. ‘the ‘telegram of oo ; 
ae: April 4, 1958; which Wieger had refused.] Geet A, So eat ee Me 


_ Enclosed find check for. $5. 00, Re: appeal. 


Be As of the date that: Wieger received ' a copy « of the Director s Ps dsion 2 
* the Departments s rules of practice provided: ak 


. Appeal; Row. taken, (filing fee, mandatory time limit “AS person. che wished 
to. ‘appeal ‘to ae Secretary : from: a: decision of the Director must, file ‘in’ “the 


none ‘of the Federal Government Or Of a. State or - territorial government or political 

: subdivision. thereof or a municipal corporation | is the appellant, the notice of 
i appeal must. be’ accompanied’ by’ a filing fee of $5 for | ‘each: separate application, — 

. . claim; . entry, permit, lease, ‘protest, or "similar ‘filing: or interest: on which the . 

: ay appellant: is: seeking favorable -action.’. ES A notice of appeal which: is: filed — 
Plate or’ which is not accompanied by the required filing fee will not .be considered , 
oo Pane the case: will be closed: by. the: Director. Boe ee 48. CFR, ‘1957 Supp. 221, 32. 


: - Because the filing fee was not paid within the 30-day period: the 
. Diccton except for the reasons set out. later, would: have, pursuant to~ 
~ the. requiréments. of: the. regulation, closed the case. >and the: eppeal 


| Pe : would not have been considered. - 


. However, on Maroh 18; 1958, ‘the regulation was. + amended ¢ to read 


- as ‘follows: - ee 


an ~ Appeal; Row. taken, “fling “yee, manabiory ‘fene: limit. aye A person. ae 3 
oe wishes to appeal to. the Secretary: must file in‘the. office of the Director ‘(address $ 


ut  Piteeton, Bureau. of, Land 1 ‘Management, ‘Washington 25,. ‘D. eae a ‘notice that 


a Eade “ 
wget . 


oe A404 "DECISIONS. or ‘THE ‘DEPARTMENT oF THE INTERIOR (65 LD Bis, aoe 


oe othe: wishes. tp: appeal, The ‘notice of appeal must give the serial number: or 


ee : a ~_ other. identification ‘of. the: case and must be transmitted in time to. be ee = a : 
. "in the. Director’s office within. 30 days after ‘the. person: ‘taking: ‘the “appeal 1 is: a : i 


ose served with the decision he is: appealing from. RR 


(b) Except where’ an. agency of the. ‘Federal Government « or of a State or | 


oe ae territorial government or political subdivision thereof or a. municipal corpora- — 
tion is the appellant, a filing fee of. $5 must be paid for each separ ate application, | 


~\¢laim, entry, permit,. lease, protest, or, similar filing” or. ‘interest on. which. the. . 


ae appellant is seeking. favorable action. “The consolidation. of appeals. will not. | a 


e 7 2 relieve each. appellant of paying the same filing’ fee that. he: would’ have to pay: a 
sete. | i he ‘took: his ‘appeal. Separately. ‘The filing fee should accompany the. ‘notice | 


Pa appeal but in any event must be’ received | in the Director’ Ss office within. Pec ee 


“3 “the time allowed for filing the notice of appeal. 


Ce) No. extension Of time will be granted for " filing. the ielice. of eppeal es 


a. paying the’ filing fee. If a notice of appeal is filed or the filing: fee is. paid: after : 


~ the. grace period provided in § 221. 92, the notice of appeal will not be considered. 


a and the cage will be chosed by the Diréctor:. It the notice-of appeal is. filed or 


the filing fee is. paid. during the. grace. period provided in. § 221. 92 and the 


4 delay in filing is. not waived, as provided: in that section, ‘the notice of. appeal 


, will. not: be considered. and the case will be closed DY. the Secretary. 43 CFR. 
291, 32; Circular 1997, 23 Fr. R. 1929, . , ae das oa 


483 CF R 221. 99, as amended at the s same » time, , provides: 


Filing of documents. : (a). A document. is: filed in the office a ie: ne filing is: 


required. only: when: the document. is: received in. that office. during: the office bg 


hours when filing is. permitted and the. document: is received by. a 7 som: 


author ized to receive ite = 
(b) Whenever : a. document: is required. ander this ‘part to: She filed within. al 


certain time’ and it is not’ received in the proper office, as ‘provided. in paragraph ao 


(a) of this. section,. during that time, the delay: in filing will’ be waived if the. . 


ae ‘document. is filed not later than 10 days. after it: was: required to be filed and .. 
it is determined that. the document was. transmitted or probably. tr ansmitted. a 


to the office ‘in. which the: filing is required before. the end of the period. in 


“ -wphich » it was required to be filed.. . Determinations under. this. paragr aph shall ee 
» be made: by the officer. before whom is pending the. appeal or contest in conne cti on eee 
with which the.document. is required to be filed.. This paragraph does not . 
.-. apply to requests for postponement. of. hearings: under §§ 221.18 and.221.75 and 
~ requests for relief from: reports Ss Foes under 4221 6. 43: CFR 221. 92 ; Circular: ee 
( * 1997, 23-F. Re 1929. | oo 


~The amended eenleiend toak. effect on i March 22, 1958, as” sto all — 


: : flings required. to be made on or after that date. 


The filing fee having been. paid within. the 10-isi grace. perio oa aoe 


: allowed. by the: regulation, the case. was ‘transmitted to the Secretary a : : 
. a for a determination ‘as to whether the: delay in filing will ‘be waived... _ 


/ = From. Wieger’ s letter which transmitted his. filing: fee and. from a as 
| iat postmark on. the envelope containing the letter and check, itis 


ie clear that. the. filing. fee was mailed on April 5,.1958... As. the pono ae s —- 
arn within . which Wieger was. required. to pay the filing fee ended-on 
re ae 4, 1988, the feihure: to pay. the ae | fee cannot be waived 1 under: oe 


- : 


" September 29, 1958 


Phe pro ovisions POF 43 CFR 991. 99. (b), ‘as  aiended: eats it. was E a ar 


coe ~ not. ‘transmitted . (mailed) to the Secretary’s office beers’ the. end of He 


the period in. which it, was. required t to. » be ° filed. See J Duncan. ut — ] 


65 1. D. 380 (1958). 


Since. the. delay in ine anne be’ siaieds “hs notice, of cone a 
all. not. be. considered and the | case. is | closed 3 OFR : 221. 32, he , a 7 


as amended). . 


. Therefore, piiesusae to ite authority delegated to the Solicitor a 
‘the Secretary of the Interior (sec. 23, Order No. 2509, as revised 5 vee 


| _F. R. 6 dee the —— 1s dismissed and the case Is sclosed. 


_ Enacuxp Tr. a raz! 
— Adting | 8 oliciton. 


2 N.  HAGOOD ET AL. 
--A-eve57 in ies 
A=27667 — "Decided d September 29, 1968 
| A-27681 ea 


“Oil and Gas Leases: : Rentals—Accounts: Refunds 


An opinion: by. the Comptroller General that there is no authority for. a 1 repay- a : 
. ment of the rentals paid: on an ‘oil and. gas: lease. for land. for- which. oo 
“mineral: entry is later allowed and for: which a een ‘is issued. is. s binding eugeee 


upon. the. 6 Recretany. of the Interl LOR 


| APPEALS FROM THE BUREAU OF LAND. MANAGEMENT 


a N. “Hagood: and te other’ parties ‘ngined * have. each ae oe 
from. one of two decisions of ‘the’ Director of the Bureau of Land”? 22: «: 
“Management dated February i, 1958, and J anuary. 22, 1958, epee 
tively, which affirmed : the. action. oe the manager. ‘of. the. Denver. 
land. office rejecting ‘their respective. applications for the refund of 

rentals paid. in. connection. with ees ears oil. and. aa leases — 


. “issued toeachofthem. 9°. | 


~ In all of these cases the oil ‘and | gas ‘bases, were ‘iadalea.: for: abas. + 
which} in whole or in part: were. ees by oil shale placer locations ’ eee 
located. prior to the date of the Mineral Leasing Act of February | 25, oa 


1920. (30. U. S. C., 1952. eda, ‘sec. 181. et 8€Q.) 5 but for which patent ap: | 


_ plications: were not filed: until. after the leases had been issued. . ine : 
each. ‘case, except Colorado: 01407,. umineral’ patents have ‘been. issued ~~ = 
and the Oil ‘and gas leases. caveciad to the extent of the conflict. “The: -.. 


a pe "appellants seek refunds: of, the. rentals. “Paid, by. them under ‘their ae a 


oe fe ‘Edward Still, L.. ‘Jeane ‘Tipton J Doroush, ‘Maude MM Dorough, Helena. K. . Trimble ey and ae 
ee Ben L. Abbott. 7 ‘ie ae hee Se ee 





Debpra 





: i 06 - DECISIONS OF THE DEPARTMENT oF THE INTERIOR 108, 1 D. pee ce 


oe ease | ‘Ta addition, ‘Helena: K. ‘Trimble end Ben Ty. “Abbott. ‘doch ee 
failed to: pay.some rental due on one ‘of the. anniversary dates ‘Oh a 
“+ their leases and have. appealed from the demand that they pay the = > 
ii ay rental. due from the. anniversary. date: to the date ¢ on which the. Leen Stee 

ee nent ymimeral patent’ was issued, - Mate ee 
Ss, Repayment: of payments: in excess. a ‘eartul ne made ok 3 
ee under the Mineral Leasing Act (supra) is. authorized by the act of tage 
Sooeee June 27, 1980.(48 U.S. C., 1952-ed., sec. 98 (a) ). ‘ 


— 


. As the Director and the manager have. ‘pointed out, ‘the Goietay: 


“payment to be: made by him (31 U.S. C., 1952 ed., sec. 74). The 


decision of the Comptroller: General, when: mended governs the dis- : 


posal of the case. Six Companies, Inc., 58 I. D. 586, 589 (1982) ; 33 


Op. Atty. Gen. 268 (1922) ;7 see United States ex rel. Skinner & Hady | 


~ Corporation Vv. MeCarl, 275 U.S. 1, 4-5 (1927). : ee ts, 
‘In his letter, dated March 2, 1958, the e Secretary erated the factual oe nee 


situation as follows: : 


AS non-competitive oil. aiid: gas lease: applicetion (Colorado ‘01399)° under ' ‘the : 
Mineral Leasing ‘Act of 1920: (41. Stat. 437; 30. U..8..C.181),:as amended and. 


‘supplemented, was filed ‘July..14;:1950. and lease: was. issued: effective April 1, 


7 ‘ 1951... Rentals for the first lease year for the areas conflicting with certain’ 
 , Mining claims aggregated. $642.50.. Under 43 CFR 192.80 no rentals were due ™ 


te ot. the Interior. submitted to the Comptroller General ‘the problem — , ee 
ot whether. repayment. of such rentals could. legally be made in the — as 
-. ease of lease Colorado 01399, held by appellant Trimble. “By statute! 
the. Comptroller General is authorized to pass upon questions sub- 
ce mitted to him by the head of any Executive department involving - 


| for the: second and third.lease. years; but: for the fourth lease year rentals : 


amounted to $321.25 for the lands in question. On Aug ust 3, 1953, the Weber 
- Oil Company filed. mineral patent. application Colorado 07026. for. certain. oil 


: | shale placer mining claims which were located prior to enactment of the Min- 
oy. eral’ Leasing Act. of 1920, ‘supra. Final certificate for the oo claims was 


= issued on April 19, 1954. 


© Ina decision dated J uly 1, 1955. (B-123118), the Comptroller Gein. | 
i ral held that no repayment. could be made.for rentals paid prior tO. -. 
the determination of the validity’ of the mining. claim and the issu- | 


- ance of the mineral patent for the following reasons: eo 


one With, respect to the questions raised. in your letter concerning ‘the application’ on. 
ey . he of 43 U.S. C. 95 to 98a: to. such: ‘repayment, section 96. provides in material part 
«that -“In-all cases: where it shall appedr’ to the. satisfaction’ of the: Secretary om | 
Pe -of ‘the Interior that any person has: made any. payments. to the United States =. 
=» '.. under the public land laws in excess’ of the amount he was lawfully required 
oS to pay. under ‘such laws, such excess “shall: be repaid to ‘such. person or to his ae 
a os Tegal representatives.” a Section 98 {ay of Title 48, of. the Code, extends the a. 


Sr 


ee The Comptroller General's decision does’ not prevent the dopa for. repayment £ from Bay aa et 
‘ 5 -urguing: 6 other remedies. : See Migeee v. MeCart, 291 uv, Ss: a foals - fi, Ae. 


Ses Fags | ee OL, N. HAGOOD ET AL. 








~ September 29, 1958. 





- - “above ‘provision: te jane] Statute relating to the oe  antiyy ee or other. dis: fee on 
[> “position of the ‘public lands.” ‘While. these. statutory ‘provisions. vest: ‘you: with, oe 


~ authority- to make a determination that payments have been: made in excess of vi Ep oye 


ae the amounts required: under the. public land laws, ‘such a: determination: neces- en e 
ioe 3 - sarily’ must be supported by. the applicable law, regulations and ‘facts in. each oo, : 
Pe particular case. In the present case it’ ‘may’ be. presumed that. ‘the mineral: ieee 
—.. ‘elaim- was properly: evidenced by posting location: notices and: performance. Of SPs 
ey ‘maintenance. work each. year as required ‘by. the regulations... “Also, it is: BS 2 
a sumed. that. the. claim. was: properly. recorded as: required: by. local laws... oft ee Pack 


‘such. be. the fact, the ‘lessee. entered. into the. lease with actual or constructive. : a 


oa “Because. the rental payments for which the. appellants seek refunds ae 
ae wees made prior to the ‘determination that the mining élaim was. 8 fs 
_.-yvalid and the issuance of the mineral patent, their applications, fobs ee 
cay - refunds ' were properly denied. ee 
; ae All the appellants. contend that’ inadnuch. as. he mining “Wainy 2 ae 
ee Sphioli have been held valid and have been. patented, predated: their Loe 
_-. leases, they took nothing by their leases and consequently all rentals = 
paid ‘should: be: refunded. The Secretary, i in his. submission to: the a 
_. Comptroller General, adverted to the effect’ of the mining claimon =.” 
the lease by pointing out that the mining claimant could have pre- ° 
a vented the lessee from conducting prospecting operations on. the land. nae! ee 

.' and enjoined the taking of oil and gas from the land in the event of 
oo production. - Nevertheless: the Comptroller. General concluded that oe 
“in the absence of’ interference. with the lessee’s possession and bene- 
woe — ficial. use of the land, no refunds could be made of rentals properly, eee e 
= F ar payable under. the: ‘Tease, : This. conclusion is. s binding: legates the: oe oe 
ie  Seeretary.. ee ee ay ae. 
mae “Hagdod states that thé existonios: ‘Of: a mining oan for whieh ee Coe 
pee patent application has been filed does not prevent the issuance ofan... | 
~ oil and. gas lease: while the Doroughs. and. Still contend. that a lease Se 
Ds issued for land within ‘ a valid i aaininig claim j is null and: void and con ea 


Sere oe x oot =» é- 


oe notice: ‘of ‘ithe existing ‘mineral claim. “Moreover, if the. ‘lessee had. complied: 7 a 
with the regulations. contained: in 43 C. Be R. 192.72 and ascertained. whether oo. : 
-“~there were settlers on the land, it” appears: likely that he would-have obtained. ae 
core actual knowledge: ‘of. the: mineral claim: ‘Thus, in the. absence of any. interfer- = = Maa 
: nee “ence with, the: lessee’s. possession and. beneficial use: of. the: land, Ae would seem aa See 
es: ‘dear that the. lessee. ‘properly may snot’ now. assert. a claim. for refund ‘of. any. aoe . 
: ~ payments properly payable ‘under the lease,. particularly since the lessee was) 
- “not deprived of any rights’ under. the, lease prior to the issuance of the Hatent ee 
to the mineral claimant.. boat, Heed | : Ce 
ot. In-the: light ‘of. the. eons question 13 is. . answered. in. “the negative;- except ae 
. as: hereinafter noted, thus. rendering an answer to question. 2 unnecessary. oo ees “ 

|. With respect to question 3, any payment under the lease after. determination ee 
Of the’ validity of the mining claim and issuance of the mineral ‘patent would. 2 
a: appear tobe in. excess: of the payments | required by law and to be refundable. ae ee 
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“Ibis 5 well Stab lahed that’ oil pe gas leases will bs issued i ‘arid gs 


ie ere may be covered by: mining claims for.which no application. for: : a 


ae ‘patent -has been‘‘filed in the absence’of knowledge of ‘such claims. . 


a Although such: leases are prima’ “‘facke valid. (Ohio Ot Company et al. = 


ve W.F. Kissinger. et al., 58.1. D.758, 158 (1944) ), they must be can- 


ae celed if the validity | of.a ee mineral. location is established .(dZarion : . 


iF, Jensen et al., Elden F. Keith et al., 63 1. D.T4 (1956)) 2 
— «Tn any event: "the: chief question on ‘the appeal: is whether the ap- ; 
_. pellants are entitled. to a refund. The final. authority within. the 


oe administrative process . on repayments is with the Comptroller Gen- 
eral and his opinion. plainly denies the > authority of the Department : 


| ‘to grant the appellants any refunds. . 7 : 
~The Doroughs and Still finally urge that they paid thie fourth ad 


= fifth years’ rentals: under’ protest to preserve whatever | tights they . Pass 


. might have pending final action. on the patent applications. . ‘The : 


cee Director held that. they were entitled to a.refund of all-the fifth. year’s | vue 


ee -rentals, the - pertinent patents having been issued: during the. fifth | 


3 . Jease-year, except those portions representing: the period between the ee 


i -- anniversary date and the date of the patent. | es 
~~ AS the Director. held, I fail to. see’ that paying ‘the ventas ander ae 


“protest. places. these ‘appellants. im any better position... They could’ nee 
have relinquished. their leases or allowed them, to. terminate: auto- 
- _-tnatically. | “They chose: to. keep their leases i in. effect. Consequently, — _ 7 
- under the Comptroller General’s « opinion, they cannot obtain « a. refund aes 


Sake for any period prior to the date. of the issuance. of the patent. , oe 
-Finally,.as stated above, the manager | demanded payment of rental a. 


pa ‘on Mrs. Trimble’ s lease for the period from the fifth anniversary date’ _ oe 
tte te Ff: the date of the j issuance of the mineral patent, and on Abbott’s lease NS 
ee he demanded. the payment « of the fourth.and fifth years’ ‘rentalon the = 
portion notin conflict with the mineral patent. The. Director held 
_-.. that these: demands | were proper and j in. addition held that accrued © 


= ‘rental was due on Abbott’s lease as to the portion : in conflict with the mE ae 
oo mineral patent for the fourth year @ ‘and the. fitth year.up to: the issu-_ 
ae ‘ance of the mineral’ ‘patent... Abbott and Mrs. ‘Trimble have protested : 

- against these. demands. I agree “with the: Director that if no refund: 


of any, payments. properly. payable under the lease can be made the 
‘lessees. are: properly chargeable for the accrued rentals. on. their leases : 


that have not been paid. a 
Therefore, pursuant, to the authority delegated. to ae Solicitor ce . 


the » Secretary: of the. Interior (sec. 28, Order No, 2509, AS. revised ; MW ie = 


2 As to the proper’ pitavedinte: tbr: removing: the: ‘conflict’ betweel: an: oil. and’ gas sane and e 


frees, % “so a. later. application for. a ‘mineral patent based upon a _ Prior location. ‘see. Union Oil Company , : : 7 ta 
7 ae et al, 65 I. D. 245, 252-258 aan). 2 a Eee 9 Sie. Tene 


re eucee a. ee DON ‘C. CALL ET ie ee | 409" 


oe _ September 29; 1958. 


ae a R ered). the de on) of the. Director of the Bureau of Lond 


~- Management: are affirmed. pe ae are 
fe ona oe | EpwnoT. oe 
/ Aating é Solicitor. 


cee DON 6. CALL, LLOYD. HIGLEY Er AL. 
“scxtia” es a | Decided September 29, 1958. 


_ Grazing Permits tid ‘Lisensed: Base Property (Land): Dependency byt Use— : | 
Grazing Permits and Licenses: Generally - a 


“The provision in’ the ‘Federal Range Code. that in. the event: of fanure: for yA . 
ee consecutive years. to: offer. base. in an. application for. a grazing. license: ‘or. 
oe permit, such proper ty. will lose its: dependency: by: use or. priority will be. 


read independently of and as unaffected by the provision in the code that’ 9 
ee each. year a time will, be set. pefore which applications’ for grazing privi- aa a 
; ; > leges must be. filed and: that. applications. which. are not: filed on or before wea? oe . | 
‘that. date’ will be rejected for that year in: the absence: of a a satisfactory” ene 


ua ‘ showing justifying the late filing. 


Grazing Permits and Licenses : ‘Base Property: (and) Dependency by ee nc 


Where an application: for grazing privileges is filed within 2 years after. the 


a _ base offered therein was first recognized as having priority, but the appli- a Bee . 
--‘eation- was: filed: too late to be considered: for. an award.of grazing ‘privi-. Pee 


Ce ses. leges for the year in which it was filed, the application nonetheless satisfies 9; 


= > ‘the requirements of 43.CFR 161.6 (c) (9) and prevents loss of priority. of s, > a ; 
fa LS the base for: failure to offer it in‘an Re peneeHon for 2 consecutive Years. a 


-ABPEAL FROM THE BUREAU OF LAND MANAGEMENT 


“Don. on Call and Lioyd Higley have appealed to the ey of” | : ve 
‘ ths Interior from a decision of J: january 22, 1958, by. the Director of 


| the Bureau.of Land Management. affirming a ‘hearing examiuner’s de- : : | . oe 
-- eision dated. December 14, 1954, ‘rejecting an application filed on 


J anuary ‘ 4,.1954, by the appellants for grazing privileges in the Clover. © | 


range unit,. Nevada Grazing: DistrictNo: 1, pursuant to: section 3 of the | 
‘Taylor Gare Act’ (43.U. S. C., 1952 ed. ,sec. 815 b)... Pe ae 
The. appellants’ application wae rejected: by the: Director: ca by: i: 


: the hearing examiner on the ground that the appéllants’ base land — 


- had. lost its: dependency by use. because of failure to offer it as base-j ‘in: - : 
an application for a grazing. licerise ior: ‘permit. for-2 consecutive: years: 


> ag: provided by departmental regulation - (48. CFR, 161.6. (ce). (9)). oo 


ee The base. property. involved consists of approximately 1,440 acres of — = . 
land Jocated:in T. 35-N., R. 62 E. ,M. D.M., Elko County, Nevada,and =~” ° 


: cae was. purchased by: Mr. Higley. "ae various’ times between 1942 and’ 02. 2 
ene 1948. On February 13, 1958, “Mr. Call contracted to d eaperat most, of of ey 





yee Ge 
LON 
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“phe: Higley pase ‘proporty’ ‘pnd this. agreement is the s source 2 of Mr. e ae 


Call's interest in: this proceeding. 


On December 28, 1949, Mr. Tigi first: filed an. s wsbloion, ‘for: 
“grazing license or’ permit in-the Clover range unit requesting privi- 


: Tepes for the: 1950 grazing season. In explaining his base setup, Mr. 


Higley stated in. this: application that. he had. purchased 480. acres. ee 


from Russel Weeks, that a copy of the deed of purchase was filed _ 
with the Bureat, and that’ the: application was based on a section 7b _ 
“transfer. The 480 acres specifically offered as base in this applica- 
- tion’ consisted -of the Ey and NW1, sec. 93. By décision of Febru-. 

_ary 20, 1950; the range: manager: notified. Mr: Higley: that his applica- _ 
tion was approved on a temporary. unclassified ‘basis, pending comple- 
tion of the transfer from Russel. Weeks, and that his section 7 transfer. 


~ application on: these privileges was: ‘also recommended for: approval a 


providing: the. base'lands to ‘which the transfer’ ‘was s being made: were oa 
"commensurate to supp: ort the transfer. ; | 


In addition to the 480. acres which Mr: ‘Higley ‘ttre as. bac ea 
ee application for grazing privileges.during 1950, he owned other ca 
_base lands which were not classified as. dependent: by. use or: as having - A ae 
S proniy. when. his first: application, was filed? The 480..acres pur-  . 


chased from Mr. Weeks had been. recognized ‘as having. a class 1 de- 


mand of 5 AUM’s on. the: Federal. range e when eg - Weeks owned the - - 





“1The. ‘1b eater ‘refers ee an Sapplication filed: ‘purevant: to a ' provision. in “the range eget oe, 
oe code. which permits, a ‘licensee or permittee to. transfer. grazing privileges from. one‘base = 
. property to another. ‘The transfer application | here ‘involved Was an application for the . 
transfer of. grazing: privileges from: lands: owned ‘by Russel: Weeks, another livestock’ oper- ce es 
ey ator: in. the area, to. Mr. Higley’ 8 lands. Although | the _record - ‘suggests - that an. earlier. he 

Bae see transfer application: may: have been, filed,. only. one. such application is in. the records which — a ave, 
are apart of this appeal. This is ‘the application of. May ‘10, 19512, filed by: ‘Russel: Weeks. or 
The. applicable. regulatory provision | in effect. ‘When this. transfer E puniiention: was nee (48 i Fe 


CFR 161. (/ (b)) provided i in pertinent part: that: bs 
ees “Upon application. bya licensee or. pewmitice, and: after reference to the, adviaory.. rele 

oe “board, for. ‘recommendation, the. range manager may allow a license or permit Re paps 

based. on ownership. or control: ‘of “land to be transferred to other land or a license °°’ 


or permit. based, on .ownership or. control of: water to” be ‘transferred. to: other.» 


water within the same. ‘service area : Provided, That such. transfer will not inter- 
‘ fere with the stability of livestock ‘operations’ or with proper. range management @ 
-:: 4 and: will. not: affect .adversely- the - established local economy * * *; Upon the’. 
allowance. of a transfer. under ‘this paragraph, the base. property from which the. 
transfer ° is “made* shall: ‘lose | its ‘dependency: By use : or tities to’ ‘the extent ‘of eee 
the license or: permit : ‘transferred.’ “4 ! aa 


he Land. dependent. ‘by..use_ is, forage. land, other. pin Federal range. of such. character that 


“the conduct of -an.- economic livestock: operation Yequires the use of the Federal range in 
Connection with ‘it' and ‘which,: In’ the priority. period, ‘was used:as:a@ part: of. an established, 
permanent, and ‘continuing livestock operation. for: ‘any.two consecutive years or. for any | 

“three years of such ‘priority period in: connection with substantially the same part? of the «- 


public domain; now part’ of the Federal range. With ‘exceptions: not: here’ relevant, the 


- priority. ‘period | is - the five-year. period. immediately preceding June. 28, . 1934... To have 
‘dependency by use, base property must have been offered in an. application. for a’ grazing. ; 
license or. permit’ before: June 28,. 1988,. in Nevada Grazing. ‘District No: 1: (43 CPR, 1957 - 


- Supp, 161.2 (k) (1),. (2))...Such land ts class 1, base: and. qualified applicants who own... : 
".°. or eontrol class 1 base are ‘entitled to priority in, the issuance of penne grazing licenses ome 
os. and. permits: - CER, ‘1957: Supp... 1614 (b), 161.6. (0). is | ; Bete, 


t 
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eee 4 land ut the ce of Mr. ‘Higley’ S. ce was laséified » as $ detiondént a cy oa 
oe location « or class’2 land which entitled him to grazing ‘privileges only 
_ df range was available after the class 1: demand was satisfied (43 CFR; 
ae el sues 161. 4 ‘(b), 161.6. (by Gi). ‘The ee manager’s deci- oo 


ets, 


oes any. of Mr. ‘Higley’ s ee for grazing privileges; re auttiorized ‘aly: oe 
~. ¢emporary unclassified use of the range to the extent of 301 AUM’s 
a? pending completion of the transfer of grazing privileges from Russel ee 
Soa Weeks. ee ee 
- Ina ‘decision bf j aly 17, 1951, are Regional Chief, Divisba: of. fs 
Range. Management, approved. Russel Weeks’ ‘application for the 95 
. . transfer of. grazing privileges: in the Clover: unit. from. base: Jands. ee 








—* which Mr. Weeks owned to the following lands owned.by Mr. Higley: — 
see. 23, Wi, SEY, se sec. 25, E1ZE14, WI14NEW, EYNWY, $e0.. 26,050 oy 


"WY sec, 28; 'T. 35 N., , R. 62 E. ,M..D.M.. The decision authorized thee a 
ton ——_ of. class 1 grazing privileges to this base to. the. extent of 290 ee 
7 7 No Splat: for. ‘grazing privileges. offering’ Mr. Higey’ 8. base 


oe 7 . property were filed during 1951 or 1952... co 
| Information in the file indicates: that on ‘February. 6, “1958, Mr. B. : ee 
“CG. Call: (counsel. for.the appellants), of Brigham City; ial, visited a 


| oy the district grazing ‘office and advised employees of that office that Ae a | : 
| and his : son. {appellant Don Cc. Call) had. a, lease and. option: to pure a 


ee ee 


te Call or: “his: atkarnsy twice’ ae employees of the. Bureau batons ee 
os February 9, 1958, advising | them of his claim and that he was assured i.” 
J)» that: his application would receive prompt. consideration. Counsel ee 
for Mr. Call also states that. when he visited the. grazing office before — oe 
ee February. 9, 1953, in connection with a permit, he was told thatMr.. | 

_s. Higley’ had. not. applied | as required by the. range code, and that. no oe 
“9. permit would be granted for the 1953 grazing season, but: Mr. Call. oe 
Ws advised. to file: an. application which would be considered. by the. 02. : 
., board at some future date. Thereafter, on February 11, 1953, the ©: 
oe appellants. filed an. application. to. graze, 125 head. of cattle, ‘and horses. on 
_. from May to September 1, 1953... The application indicated that the, 
cy _ appellants: intended to purchase . livestock not later than April. 11954, 

-. and stated. that. the -base was leased during 1949 and 1950. owing to. 
Mr. Higley’s ill health ; that the base had been orally leased for ayear, 
. «-which lease. would. expire on April 1, 1953; that a contract. of dease 
and ‘sale of base and range rights had been eriored alo: bythe appli: 
tree *  cants; and ‘that: Mr: Higley. was: Ln: failing’ ud health at ie cng pee ee 


ee a application was s filed. 
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oo a Tn’ a. etter oe February 1 12, 1953, to Den es Call, ‘nefetring: 6 the: Oe 
oS appellants? application. of February 1, the range manager stated: 


aa “a M3 * Inasmuch. ‘as. this is a late application for the. 1953. grazing season. “eid Ss - : 
. - n0- application had been offered on. tthe. property since. 1949, we are. unable. to. 


i ‘take | any... action at this time as the last Advisory, Board Meeting was s held. 


: we fi February 9, 1958.- 


7 This. will undoubtedly. ‘not inconvenience. you,: “as: your "application. indicates? 

‘= that. you - do- not. have. any livestock. now and will not. pane stock vee 
April 1, 1954. _ ae or cor tue 

; It will be necessary for ‘you to supply t this: office. with 3 a. copy of the lease and: 

contract of: sale from: Mr. Higley tto Don Ge Call. ‘This. should be done as. soon: | 

as the lease becomies effective. | . : 7 - 

Upon. receipt of the lease, your name “will be placed:< on ‘the mailing list and 


eet you will. receive application forms for the 1954. grazing season. 


On Ja anuary 4, 1954, the appellants 1 filed ‘an: ‘arelibation for grazing oa 


a privileges ‘shich was identical with the 1953. application. Mr. Call _ 


ioe had ‘also. filed evidence of his lease and option from Lloyd and Laura: = a 


i ~ Higley on the following base land: SW, El, | NW sec. 23'5: 


ae 


ae o- WHANEY, E14NW1,, EWEV, sec. 26; W14, SEY, sec. 25, T. Bo Ne s 
 -R. 62 E., M. D. M.. All of this land was base which’ supported the: 


transfer of. grazing. privileges: from J Mr. Weeks epproyed July. Tt; — 


By decision ‘of January 14, 1954, the appellants? ‘application of ee 


2 7, anuary 4, 1954, was rejected becatise the base property had not been: oe a 


2 . offered i in an. application ‘for a grazing license for two consecutive: oy ‘ 
aos _ years. and therefore lost. its dependency by use on the Federal range: oe 
so: 4 accordance. with, 43 CFR. 161.6 (e) (9) which provided that— : 


In the. event of failure: for: any two consecutive. years: either- to ‘offer a base: i 


--, -property in an application for ‘a license or permit; or to accept’a license.or per- a ee 
mit offered. ‘pursuant ito such. an Steen such base ney, will lose’ its: e ar oa 


x ee dependency by. use or priority. a aw 
ae After consideration by the: :adviacty board of the’ ajypellants protest _ as 
an “to this: rejection, the rejection was sustained. and the. appellants were — 
_ so ‘notified by the range manager’s- ‘decision of March 8, 1954. Om © 


_ -appeal-from the latter: decision, a: hearing: was held on ‘October 6,:1954;: 
at Elko, Nevada,. before. an examiner. ‘The. Clover Livestock Com: 


pany and Mark Scott ‘were recognized as. intervenors. | 


\ 


There was no disagreement at the hearing regarding any of the’ 
circumstances. relating to Mr. Higley’ s base“and to his applications: | 
for’ grazing privileges in the Clover range unit, and most of these 

: matters were Sopaaed to before testimony, was submitted at. the 7 


me ous 3In- addition, the Ww sec. 28, 7p 35. N, R. 62 B., sepressiiting 24, 32 ‘acteent, of Mr. : _ 
: ‘Higley’ s base, Was recognized as supporting the. transfer: of. grazing privileges from Mr. 


ae ‘Weeks, but the land in section Fh was not included in Mr. Call's ‘lease and: paeeen: zroue 


ee Mr. and Mrs. ous 


"September 29, 1958 


- og ‘heating. The: case a hls of Russel Weeks, Lloya Higley, and Don c a! a 
. 3 Coll and ‘Lloyd Higley . were. made: a ew of the, shearing a : oe 


- The appellants dia not aay at i tha hearing that their hase. property. 


_-was not offered in an application for grazing: privileges for the years. 


1951 and.1952, but contended that: the provisions of 43 CFR 161.6 (c) ; 
(9)- ‘should’ not apply because Mr: Higley was physically and... - 


mentally incapacitated and unable to take care of his business affairs: 


They offered evidence to that effect. Counsel for the appellants: urged. ne 


: -. that in ‘interpreting the provisions: of 43°CFR 161.6 (c) (9), the °°" 


~ ‘Gover nment should follow. thé rule adopted 1 in many jurisdictions that. 
statutes 0 of. limitation ‘do not’ run against. pers ‘SONS vunder certain. dis- ee 


io : abilities such as. incompetency | (Tr. 41-43). 


The examiner held that: the evidence submitted. by, the. “ippellants’ : : s ” 


- a e was. too indefinite to support a finding that Mr. Higley was physi-' 00 
a. eally. or mentally incapable of conducting his business affairs during 
—_— 1061 and 1952; that t inasmuch. as ; Mr. Higley, filed. an n application. for . : 


a ee a as 


; i : 7 thé transfer of grazing g ptivilepes tron Mr. Weeks was signed by Mr. : fe : 3 
ee Higley. in’ 1951, Mr. ‘Higley’s incapacity. could. not be —* Coe 


as om having. continued. from 1948 through, 1954.~ | . Pe 
With respect to the appellants’ contention that becuse thé grazing . ey 


: S - : ‘viehta from Mr. Weeks’ ‘property were not officially transferred to the | - : e 
eau “Higley base property’ ‘until July 17,1951, the application filed’on = 


og ‘February 11, 1953, was filed. within the 2-year period designated. in oS 


section 161.6 (c) (9), the examiner held thatthe dependency by vise, "is? 
ee (except. as to 5 AUM’s) was. not ‘impressed on Mr. Higley’s base 
- property until July 17,1951, and the 2- -year per ‘iod specified in section 
161.6 (¢). (9) of, the range code: could not begin until then. The =... 
ore a examiner: concluded that if the. appellants’ application which was filed. - oe 
.. on February 11, 1953, had been a proper. application, it would have 


— ‘been filed within the 9: -year period provided by section 161:6 (¢) (9) 9. | 
ae and the dependency by use of the’ ‘property would have been preserved. ° 


fon. However, another provision of the range code, 43 CFR, 1953 Supp., ; | 


| 161.9 Ce in effect. when the appellants’ 1953 application 9 was: > filed a oo 
ee provided | In pertinent. part thats" 


Hach ‘year the regional: ‘administrator will. gat a. ante fon each district in his | 


it ‘region prior to. which all” applications for grazing” licenses. or. permits. in the” a 


‘district. must be filed. Failure’ to. file: applications before such. date. will result. Pies 


| in: their’ rejection for that year unless, reasonable Jpstification for a belated | filing 
| ip shown: * oy, oe BOS . | 


oe #Transeript: ‘of ‘Hearing on. October: 6: “1954, at’ Biko, Nevada; on ‘the. ‘appeal of: Don. @ _ : oe ; : 
ae a Call and Lioyd. Higley from the ‘range manager's decision of March 3, 1954, PP. oS: ene alte 
een ae ‘numbers | hereafter will Tefer: to. this transcript unless, otherwise indicated. ae 








sere ae sd Seon ; i : . 2 . 
, 
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. The € examiner ‘hela that the ‘appellants’. 1953. ‘application x was not: ae co : 
ea a proper. application because: it had not been filed’ within: the time pro- . a 
- ce. vided. by sec, 161.9 (a) and that as. the appellants had. not. appealed. eG 


ye _ > from. the: denial of the application, it was assumed that the ground: 

oo. for the. denial-was proper. He therefore dismissed the appeal. ne 

~The Director. affirmed. the examiner’s conclusion that. the. evidence. oe 
: ae insufficient to find that. because Mr, Higley was incapacitated. - 


a he could. not file an ‘application within the: time required’ by 48 CFR... - 


oe 1616 (c): (ye. The Director’s decision also affirmed the examiner’s: — 
.. decision that. the. application, of February 11, 1958, was not filed - 


a within the time required. by 438 CFR, 1953. Supp., .» 161.9 (a), and, as a, ° 
| consequence, the base property. lost its dependency by. use. | 
As has already been pointed out, all of the appellants’ Dace prop- | 


| o erty; except. the. 480-acre’ tract. in sec.. 23. which: Mr. ‘Higley pur- ee 


oo chased from Mr. “Weeks, consisted of class 2 lands: having no depend-. 


Pane “ency by use until after July 17, 1951, when the transfer of privileges 

from Mr. Weeks was. approved. Consequently, with the exceptionof 
ie a the 480-acre. tract, none of. the property could have. been offered | as a : - ie 
oe : s base. with priority to support an application for a. class 1 permit, or on oa 
oe _ license before J uly 17, 1951.. “Although the ‘480-acre: tract in: sec. ae ae 
: Stas had a recognized dependency by use. to: the extent of 5 AUM’s before oe 
oS Mo, Higley. purchased. it, thereafter it was not until J uly 17,1951, in. 
‘ oA" the: decision approving the transfer application, that the tract a os) 
“recognized as having priority.’ Since after Mr. Higley’s purchase ors oe 
-. this tract, the earliest. date on which it was recognized as having ee 
pas eae “dependency by- Use. was J ruly A. 1951, there.is no reason why, i in the. te oe 
“eae circumstances of this case, it ‘should be distinguished from. the other oe 
-- base lands here involved for the purpose .of. determining the time 


Se within. which it. must have been offered ‘as. base. i in order to. retain its. 


oe ae dependency by use. Accordingly, July 1, 1951, 1s. the earliest: date. : : = a 


on. which any of the property. here involved. could have. been offered ~ . 


= as dependent by use in-an. application for grazing privileges, and the. apy 


‘year period’ within which. the base was required to be. offered ‘i in-an * * ae 


ae : application to. prevent loss of priority under section 161. 6 (e), (9) did i Soe 


~~ not terminate until J uly. 16,1953. | : | 
The Director’ s decision held. that, ‘fhe appellants’ application: foe: a, 
license or “permit filed. on. February. 11, 1953, more than 5 months: 
| before the expiration | of, the Q-year period. designated i in section 161.6. 


8 (¢). (9), was not a proper. application because. it was filed too late to. + 
He © . be considered, for allowance. for. the 1958. ‘grazing. season. ~ Contrary oe. 
ae 5 Mr. Higley offered the Weace: in hiy application for 1950 privilesés;: but the manager’ 1s ae 


- oe - decision ‘of: February, 20, 1950, did not recognize it;as supporting a class 1. demand, and the. . : 
se: authorized : during . 1950. was, -temnorany- and ru aia i: pending. somplerion.: of ‘the ee 


2% i ‘ transfer from ‘Russel. Weeks... 


- oe to » thie statement i in ‘the J Diksctor’ Ss 6 dacision, Ae e-ipiiieation of: Februs # 








ee ary 11, 1953, was not rejected, but. appellant, Gall: was'told only: that. 2g 
os the. ‘affiea was. unable to. take. action on the. application: atthe time.” - = a 
a Neither of the appellants was notified. that:the-base land had lost: its = ae 
ce priority, andthe : IManager’s letter: of February 12, 19538, amounted, ee ate 
oo ie ‘effect,. to’ suspending action on the. application. ‘of -F ebruary 15 Meee pS 
1953. ‘Surely: if the range: manager believed that the base had. lost. ee 

ats dependency by use when the: application: of February 11,1958,: was." -2 


filed, both’ of the appellants were entitled:to plain and. prompt. notice. oe : ee 
to that effect, and the application should have-been rejected rather 6 


on 2 than. suspended (see sec. 6. (d) of the Administrative Procedure’ Act, - : Mey ee 
-. -§ UYS..C., 1952 ed.; sec. 1005 (d), and. of. appellants’. account, supra, oo 
ae =D: 411, ‘of Done at thé: grazing office before February 9, 1953, ee 

. 4 concerning the filing of an application. offering. this base). | Be elie 


Without regard: to these. considerations, however, the. oatasan oe 


? ie that: the: ‘appellants’ ‘base lost its dependency: by. use for. failure. to. : ee 
oe offer it in: an pepploaton for. 2 consecutive: ‘years is: ssubiect. to. other ee 8 
ie / objections. eee 


‘The: re provision: Te CFR R, ‘1958. Sune 161, 9 (a)) x pro-. aii? ae 


ee viding that the regional administrator will: set a date: prior. to which: . ae. 


oe all: applications. for licenses or ‘permits | must be. filed Is: concerned. ie a ae 


oe we applications for use. of the. range during any given. annual 8", 
oe grazing season. and penalty for failure to file applications. before thar .2 . 
date set, each year may result in their rejection for that year. As 9° ° 
“94 Va late. application: will be. considered if reasonable: justification . for Bee 
the late filing is shown, the provision is not mandatory." ? Tt was-the 2900), 
Pag appellants’ failure to file their 1953 application: prior.to the date. set, yeas 


for. filing applications that year which:was the basis of the Director’s on bee : 
_ ruling that the appellants’ 1953: application was not a pr oper. offering He ce cera 


2 OF base within the: requirements of 43 CFR 161.6 (a). (9). However, We 
> there is nothing in the latter: regulation which requires that.an ap- 5 
plication which is filed within the 2-year. period must: be timely filed. 5 
. - for any’ particular season’ of use in order to prevent. loss of priority coe 
of ‘the base. ‘The Director’s conclusion’ assumes thatthe two.regu- 9°. ¢ 
ae lations here involved must be read together. - There-is nothing, how- > 
2 ever, in® ‘either. regulation requiring or: even suggesting that. they | ee “ 
ae should be read: together. _ ~The two provisions were added to the: Tenge. 
s- “eode: at the : same time,. and 1 nothing it in the history of their adoption a se 





So eti. o8 The statement in he manager’ g. letter, of mennary. 12; 1953, ‘to’ dppaitant: Call’ ‘that: no. ae Re etre 
yi eae ‘application had been. offered on. the property : ‘since. 1949 has, no ‘significance as. far as Joss 2 z aga ee 
in = of. priority. is concerned, because the base had no recognized priority until J uly. 17. 1951; : ee ee 

>... 7 The regulation: has. béen amended since the appellants’ 1953 application was: filed to ee iene, a 


‘provide’ that applications. which are. ‘filed Tate. may. (rather, than will)’ be rejected: for that e ee a 


aos year unless. motler ae tony justification. for ‘the. late , Aline is’ shown’ (43 CER, 1957 Supp, nS Fe aes 
Pee. 161.9 (de. el wets ante “Ts - ti Cig east ‘ c 


a woe” Ses : ah Fig la a eae 
: : pe es $e oe BS 


terse 
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cS “alalteg that ie 161. 9 (a): was’ fridamaea:: to modify or 0: fee = : 
vs down the 2-year. period: designated in: section: 161. 6. (c). (9). within. | 


ee which base must: be: offered: to: preserve. its: dependency, by: use.’ 8 Tf: S 


goss aie provisions were: ‘intended to be read together in such a way. that. Pp 


e "section 161. 2. (a) could eut down the 2-year period of time design: ated | 


in section 161.6 (c) (9), there is no reason why the,latter provision — _ 


aoe ‘should not. have ‘specified some time period other than the 2 consec- 2 


a > “utive: years which. was adopted, or indicated that in certain circum- o : 
> ~ stances, priority. of base Depa might be lost 1 in a shorter period’ . . 


ae of time. than 2 years. ».. a 
“Moreover, the only penalty ter ete to. Als Ey timely application a 


 gmdlen section 161.9 (a) is the possible loss. of grazing privileges for — ee 


oe one grazing season, whereas failure for. two consecutive years to offer | 


oa : consistent with, ‘this: decision. 


Bases In an. application results i in the disproportionately much greater | aos 


sanction of complete. loss of dependency by use of base property. . . 
~ There was nothing improper about the appellants’ application filed 
on F ebruary. 11, 1953, except that it was subject.to rejection for range ee 
privileges during the 19583 season. It seems incongruous to hold that: 


“ as a consequence of late filing for the. 1953 grazing season, the ap- -_ 


| pellants’ base lost its priority. The result in the instant case of | 


: reading the two regulations together is:anomalous, too, because the 


2-year period for offering base ‘to: pea its: priority: 1s spOrenes | 
~. by more than 5 months... : 
~ Inasmuch as the appellants filed their 1953. a lisa for grazing re 
a privileges before 2 years. had elapsed aiter their.base was recognized... 
-. as having dependency by use, and as there appears. to be no valid — 
‘Teason for holding that the 2-year period may be cut, down by the 
provisions of ‘section. 161.9 (a), it is concluded that. the appellants’ 


1953. application. preserved. the priority of their base within the. re-' re 


a quirements of section 161.6: (c) (2) and that. the Director" 's decision - 


to the contrary ‘was erroneous.. 
Therefore, pursuant to the: gui ioriey asian ae to the Golicitor by | 


ae the Secretary of the Interior. (sec. 23, Order No. 2509, as revised; 


: ATE. RB. 6795), the ‘decision. of the Director, Bureau of Land ‘Man? ; | 
oe agement, | is’ reversed: and. ‘the case is: remanded for further wie x * 


me | Epwrowp TL Won 
. ae _ Acting Solicitor. 


| ‘8 Both revelations: here. under. “consideration: were s adopted: effective September 26, 1942. aa ee 


ge oat the time. of adoption, the provisions were numbered 501.6 (c) (9) and 501.9 (a) (see-43 ee 
ooo. CFR, 1943 Cum. Supp... 501. 6 (é), 501. 9 (a); 7 for ‘renumbering: of the range. code, see a fs 


_, CFR, 1946 Supp., Part 161, introductory note). oe 
For. history. of the adoption . of these. provisions, ‘gee. ‘memoraridum’ of T uly. 15, 4942, ‘for a oe 


: _ vit the: Secretary from: ‘the Director of Grazing recommending that: ‘the range’ code be. amended hake? 
ned Be. the: sdopeon of these and DE ghd i. - . ocd e = 


: a 


‘U,.S. GOVERNMENT PRINTING OFFICE: 1956 92° 7 Ss 


pia ks San: Rae BO 
eee eee as 
et i 


ace Ge Sar THE CALIFORNIA COMPANY | am © oo Gee - as 
= A257 a | Decided September 1 19, 1968" s _ 2 a ee <a 
‘Rules: of. Practice: ‘Protests oe 


Aw oil and gas lease offeror. ‘may “file a protest jeainat: the. issuance or ex-_ — e nbanin 
_-istence of a. permit which authorizes. another. to drill slant: wells, from OF eee 
through the land he desires to lease. ‘ Pee ss a soe, 


wie 7 ‘Mineral Leasing ‘Act: Generally—Rights-of-Way: Act of February 25, 5, 1920 . 


The Seeretary of the Interior (or his delegate) _ is authorized by section 29 ae ee 


.o ,Of the Mineral Leasing Act to issue: a permit for slant wells to be drilled «© 
nae through lands subject to. that act, even though the land for which the per- 
nit is issued is’ merely covered by offers to Tease for oil and ‘Bas, but aan : 
- leases have been issued. : iy | . i 


_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT - 


Floyd A. Wallis has appealed to the Secretary of the Interior froth 

a decision dated June 98, 1957, as amended by a-decision dated Au- — 

gust 8, 1957, by the Divéctor™ of the Bureau of Land: Management 

which ‘rejected his petition filed August 9, 1955, for rescission'of a. 

permit, BLM-A 039136, to drill slant wells which had been granted 

_ to The California Compariy, effective May 1, 1955, in a decision dated 
| May 10; 1955, of the Eastern States Office. | : 
~The permit in essencé authorizes The California Cénnpaniy to ‘auill 

: wells from the surface of the permit lands or other Jands, the bottoms 

of which wells are located: under lands adjoining the permit laiids, . 
. with the bores of. the wells penetrating and passing through the gub- 
surface of the permit lands. The lands covered by the permit are — 

-. unsurveyed lands lying along the banks of the Southwest Pass of the | 

Mississippi River into the Gulf of Mexico. : 

- The California Company holds oil and gas leases from the: State - 
~ ><» of Louisiana for some of the submerged lands in the Southwest Pass. - 
-.. -adjacént to the permit lands. It appears that it has drilled two wells ~~ 
> 4rom the surface which pass through the permit lands and. bottom == 

nF under thé State lands. One of thesé wells has been 1 plugged and the eed: 
oe ‘other is presently producing. — a 
ie ‘These same lands were included within offers to lease. for oil aadis ee 
: gas, _BLM-A. 036376. and. BULIM-A. 036377, filed. by. Henry Morgan iy. ees 
on January 27; 1954, and most of them’ in’ BLM=A 037435-037489 = 
-.. filed by Wallis on June 2; 1954. The California. Company’s applica- Sitges 
ae tion was. filed on: December 20, 1954. nu March 8, , 1956, 1» Wallis fled: oe one 





)*Not in: chronological order. 
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, a ee : 


418 te DECISIONS ‘OF THE ‘DEPARTMENT. or ‘THE INTERIOR 165. 1D, D oa 


ie oil and eas ‘iene: offer’ BLM 042017 for the same ands as. were © ine 2 ro 


ae : cluded i in his earlier: applications. © | - 
‘The conflict between Morgan and Wallis v was aaa of In a recent - 


: departmental decision, Henry lala et ah. 65 ID. 369 (1988), . 


. | soauiced: lands. aoe and ane priority to Wallis’ ‘public 


and: application, BLM. 049017. In his decision of June 7, 1956, the | — 
_. Director rejected * Wallis’ petition on the grounds. that the permit. 
- was properly granted under. section, 29 of the Mineral Leasing Act 


: (80: ULS..C,, (1952 ods; se. ¥ 186);: and that: Wallis had 3 no wlio oO _ 


ah attack: ite: 


“~ Consider ee the athe poilit; Te am: vot lie opinion : that it is nO 
_ ‘valid objection to Wallis’ petition to point out that, he has no interest. 


eh land and therefore. no standing for that reason. to. attack the aa 


| permit. — 


The rules of practise of the ‘Department: distinguish: ec ee ; = 


. ~~ sons qualified to initiate contests and others who may file protests. Be 7 


Wallis. is not. claiming: the: rights of a contestant. As an applicant 


». “Sfor a., lease, he clearly comes within. the category. of. those from:whom 
tee the Department has always entertained protests against : actions affect- | 
_ ing, the lands in which they are interested... Luctile Mz mes; Ine, ~ 
ae “A-27558 (Sune 6, 1958) ; United States. Steel Corporation, 63 I. D. - 
318 (1956). ‘Although the grounds on which a protest will be consid- _ 


- ered may be narrowed by the fact that Wallis’ petition came after the 


issuance of the permit, (U.S. Steel Corporation, ‘Supra, 399-394), the 
ae. Dep artment can always consider the: question. of its lack of authority - 
- . to. act no matter how this assertion is brought to its attention... John 
a 2 Farrelly: et al., 62 I. D. 1, 4 (1955), reversed on other grounds, are a: 
Farrelly v. McKay, Civil No. BOS7-BB (D. D. G.); October 11, 1955. 


Therefore, it was error for the Director to dismiss Wallis’ petition | 


oe _ on the ground that he had no standing to attack the permit. 


The permit was. purportedly issued under the authority of section . 


- - 29 of the Mineral Leasing Act (supra), , which provides as. follows: 


“That any permit, lease, occupation, or use permitted under: this Act. shall re-. > 


- serve to the Secretary of the Interior the right to permit upon such terms as-he 


s may determine to be just, for joint or ‘several use, ‘such easements or. rights of | ee 


way, including easements in tunnels upon, through, ‘or in the lands leased,. occu- 


- pied, or used as may be necessary or appropriate to the working of the same, 7 


Sau : or of: other. lands containing the deposits. described i jn this Act, and. the treatment ; 7 
aon ‘and. shipment of the products. thereof by or under authority. of the Government, Fe 


oa its lessees, or permittees, and for other public purposes : Provided, That said 2 4 


ae oe he ‘i This ‘rejection was made final by the decision of June 28, 1957; which: was “modified os 

by the decision of August: 8;- 1957, , to permit Wallis to file an appeal. ar = 
- . 243 CPR, 1954 ed, 221: 1; ‘at time aa was filed ; now 43 CFR, 1954 Rev. 221. od Coe ee a 
ae ere (Supp.)+ en Nae at 


he ary oe e a. “FLOYD! AL WALLIS" ET ALL. eae ee a oe 


| September 19, 1958 a ce eee: 


~ proviso givés the. Secretary. the authority. to issue a permit. | 


ames Wiig argument. proves too. much, for if. the Secretary Co his ice 
. = authority only from the last proviso, | then his’ authority | would be ee 
~~ limited. only to-cases in which leases had been. issued and would not. 

te apply. to. “any permit ’ He occupation, or use *.* #) permitted — a 


ae Secretary, 1 in his -digerétion; ‘in “making any. ledse ‘indér 4 this. yen may reserve 
_ to the United States the right to lease, sell, or otherwise dispose. of the surface 
gt the lands embraced within such lease under existing law.or laws’ hereafter ae sree 
_. enacted, in so far as said surface is not necessary for use of the lesséein 

| “e ie extracting and’ removing: the deposits therein: Provided: further, ‘That if such oar 
- ‘reservation-is made it shall be so determined. before the offering of such lease: eee g 

_- And provided further, That the said Secretary, during the life of the lease, is - 

_ ot authorized to issue such permits for easements ‘herein: provided to be reserved.® ee 


Le “The appellant: contends that the first, sentence of this statute merely ree. 
requires that’ “any permit, lease, occupation, or use permitted under 
_. this Act” reserve to the Secretary the right to permit the easements 
+ or rights-of-way listed in it and that only the language. of the last tee 


| cunder the Mineral Leasing Act. It must be remembered that the act oo 


2 as originally passed. provided. for “prospecting permits” rather. than = : oe 


—“Jeases” of land not within the known geologic. structure of a pro: . i 
ducing oil or gas field... (Section. 18, oe Leasing 4 Act, ete oie 


95,1920 (41.Stat. 441).) 


The Department has always! held that. ie right - grant easements a ee ae 


: applied to. permits as well. as leases. This view is. clearly denion-. Ag: = = 

strated in the provisions of the first oil, and gas regulations. (Cir 

A cular 672,. March 11, 1920, as amended. to October 29, 1920, 40.1: D, oh Mee 

no 4387, 449, par. 9 of. permit form.) .. The same view was expressed i Mtg 7A 

Terns George. W. Harris (On Rehearing), 53 I. D. 508 A181) 5. see also ae yg a 

 Solicitor’s opinion, 57 I. D. 478, 482 (1942). ae 
a: long-continued and aareaa administrative interpretation: of. a . ao 


| statute i is entitled to great weight in its construction. United S tates oe : 


: abundantly - clear that even. oe issuance of as format a ; aeoumenb asa 
 Jease. does not deprive: the Secretary of. the authority granted him to a gue ae 
- issue easements and. permits affecting the leased land. Des to 
A fair reading of section 29 is that. it not only reserves to ane Soo oo 
. xetary the rights set out therein, but impliedly grants him the author: ~~ = 
-. ity:to exercise those rights in_all lands subject to the Mineral Leasing Me 
Act, not only : after a permit, lease, occupation « or use is permitted but = 
_-. prior thereto. The section is not a limitation on the Secretary’sau- 
ee thority. | tis. rather an. exercise of caution so. that no > rights granted ef ee 


ie ad ‘The pertinent regulation, repeats the language of the statute, 43 CFR 244, eT @. 


as Wyoming, 331 U.S. 440, 454 (1947) ; ‘Sykes v. United States, 348. tag : 
—  -ULS. 118, 126-127 (1952) ; United States v. American in Pruaing Asso. a 
| cations, Ine. eb al, 310 Uz 8. 534, 549. (1940). 2 ee : 


eines 
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: one parenitteas under the ‘Mier Leasing Act ould block. Melee be 


es ‘mineral development. Therefore, itis my conclusion that. the Secre- = 


tary (or his delegate) can grant rights under section 29 in lands a 


| Subj ect to the Mineral Leasing Act. pea 
The appellant next contends that a slant well eealine! permit i is 


ae neither an easement nor a right-of-way as contemplated by section - 


one 20. However, the words of the statute allow “such easements * * * ~ 

7 through, or in the lands leased, occupied * * *.” A permit to: drill we, 

-.> g@ well through land seems to me to clearly come within the coke of neg ee 
_— the tights the Secretary may grant. . 


‘The. appellant also argues that rights under seétion 29 may is - 


7 ae | granted only for the purpose of developing minerals in lands owned. me Bee 


“by the United States.. Section 29 provides for such easements to be. 


a " gratited as may. be necessary or appropriate. to the working. of the 3 = _ 
_. Jands subject to the act, and the shipping or the treatment of products ~ 


thereof “and for ‘other public purposes” [italics added]. The final 


7 - phrase stands alone as a statement of a reason for which the. Secretary 


tae) may permit an easement. It is not limited by any appended phrase - ae 


. + as the preceding conditions under which the Secretary may permit 
ose. - easements may be said to be. eo ee 
i ~The appellant contends that this phrase i is limited by the ee i ae 
tea He menor rule to purposes of. the same type of those specifically enu- 
. _. mnerated. Assuming, without deciding, that this interpretation is cor- 


a | rect, I believe that the easement granted the appellee falls within the eae 


ve 2 pale. The purposes. enumerated are ‘all related to. development. of 


the mineral resources of public land.. The slant well drilling permit 


Fe Oils issued for the purpose of aiding in the development of mineral _ oes 
| resources owned by the State i in which land is located. This, it seems : 
to me, ‘falls. within even the narrow construction of the phrase “for °° 


other public purposes. ” The fact that a private person, as 2. lessee, — 


gh also has an interest. in the State land does not negate the public eo a, 
-. purposes: underlying the lease. North Carolina State Ports Authority. 
_... ¥. First-Citizens Bank and Trust Co., 88 S.E. 2d 109 (N. C., 1955). 

-, Furthermore, the slant well-drilling permit aids, as the Director < 


- ‘of the Geological Survey determined, in exploration for oil and. ‘a8, ‘ o . 


ie which i in itself may well be Gonriderod a public purpose. a 
The appellant also urges that The California Company should hive ue Sg 
oe ot filed an. application as ‘provided i in 48 CFR 244.67 (c), in accordance big 
| with the provisions of 43 CFR 244.1-944.91. This contention seems —_ 

well taken, “Apparently The California’ Company submitted as its — - 


: 7 application a form of the agreement it desired. However, the ‘permit = oe . 
has been granted, the permittee has expended substantial sums of 


oe money uider its authority, and there is no indication that the ‘per: | 


_ < a mittee is not —— to nee the Sea or that the failure to 0.comply ee : 
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ee sith & the e regulation has worked to the prej ‘udice: of'the United’ Binias : ee 
- In these circumstances, there is no need to cancel the permit. Ofe a 
as United States Steel Corporation, 63 I. D. 318, 323: (1956); weecene _ 
bueee o Carbon Company et ad., 63 I..D.166, 172, (1956). | aie 
ean - Finally, the. appellant argues that the permit is umprevident, con. 
1 ae trary to interests of the United States, and violative of the mineral ~ 
*. leasing laws. This argument is based upon the theory that the. permit —.. ts 
could. allow the drainage of oil and gas in public lands. through rs 
- well bottomed close by. in‘adjacent lands without obligation to pay 
 voyalty or other compensation to the United. States. However, the = 
United States can protect itself against drainage. 30 U.S. C., 1952 oe 
-. “ed., Supp. V, sec. 226. The contention that the permit: allows The 2.58 


” California’ Company. to develop oil. and: gas deposits in United States. ae 


“Exam F. Bawa 
Hae | | “Solicitor. 
oa _ ESTATE OF MAE Fr ‘LASSLEY, see 


OSAGE ALLOTTEE NO. 634 : 


ox TA-s82 [eS 2 Dlaghdad September 29, 1968 
a : Indian Lands: Descent and Distribution: Wills 


- Only such person as shall iake: under the ‘will ot a sssenmipeive heir: of the oe - 
decedent under ‘the succession laws of the State of Oklahoma, has such: an... — a 


_ interest as: will permit him to contest the will of an Osage Indian. 


- Jands outside the provisions of the Mineral Leasing Act is ground- 
_... less... The permittee is exploiting oil and gas deposits in land it has: 
AS aed leased. from the State and doubtless could do so with or without ‘the: i. 
ae f permit, | a 
oyu a, I ind that. the appellant's objections to ) the permit ee 
= ae are without merit. i 
_. -.. Therefore, pursuant to oe authority delegated - the oc — 
ere by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
~ ATF. R, 6794), the decision ert the Director of the Bureau of Land . ee 
a Management’ is affirmed. oe ae 


A presumptive heir of an Osage Indian, whose relationship:to the decedent is. ae 


too far removed to participate, in the estate, has no right to contest the will ee 


: 7 of such decedent. 


ne : 7 hee Lands: ‘Descent and Distribution: Wills 


- While an. adjudication ‘of a testator’s mental dneapactty: to ‘manage hie. prop- cog we 
-’ erty is to be considered in the determination of his ea capacity, a 


such evidence is not conclusive proof: thereof, . 


ce Pet 4 In ‘Henry. Morgan et al., 65 I..D. 369 ( 1958), the ‘Department. held that Wallis’ publie Mae. on 

ae Jana: ‘oil and Bas. offer: filed’ on March 8, 1956, was. the first proper one filed for the. land | por 
ape. eS covered by the permit. Thus at the time the Te. filed the: application, there: was: fea we a 
ae or other valid offer eeeote the land. | = - Pe ee 
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| i . Indian Lands: Descent and Distribution ‘Wills—Rules of Practice: Hearings Q 


The, ‘proponent of an. Osage Indian will ‘is not required. to: offer further evi- a 


dence after having presented prima facie proof. 


ae A Indian Lands: Descent and Distribution; Wills ‘ 


A ‘will devising ‘most. of her estate to her’ church by an elderly woman, whose = 
“nearest relative i is a cousin, is not an: unnatural will. a | 


oe Indian Lands: Descent and Distribution: Wills 0° 


| - ae ‘The limitation imposed by. statute upon the qualification of ‘heirs of a. ‘decent = 


gan “of. one-half or more Osage Indian blood, is. not oe to the devisees. ae 
7 2 under a will of an Osage Indian. ie ap. age GAP xe a 


"APPEAL FROM. THE SUPERINTENDENT oF THE OSAGE INDIAN AGENCY . 
“Sue Beth. Lester, through her attorneys, Burt, Seigel & Franklin, 7 


ie has: appealed to thé: Commissioner of Indian. ‘Affairs from a decision. 


of the Superintendent. of the Osage Indian Agency, dated December 
_ 5,°1957, approving the last will and testament, dated November 17, 
1955, “and the codicil thereto, dated. February 25, 1957, of Mae: F. 


‘Lassley; deceased Osage alloties No. 634.2. The will and Godicil- were 


— approved as to form on November 18, 1955, and February 26, 1957, 
respectively, by Field Solicitor Hugh A. White, i in accordance with 


: 95 CFR 17.11 (formerly'83.11).. | ; 
The testatrix died. on. September 10; 1957; a ceaident of Pawhuska, 


: ‘Ollshoina, leaving an estate valued at approximately $140, 000. By 


her will the testatrix bequeathed to Rosa Hill, described as her first” 
cousin and nearest relative, the sum of $100, and to Mary Brave the 
sum of $500. Family and: Indian pictures. were bequeathed to: the _- 
Osage: Museum; all of. decedent’s religious pictures and statuary were 
e bequeathed. to Mrs, Josephine Deal; and the sum. of $200 was. be- 
- queathed to Charles Whitehorn or to someone who may be designated ae 


- under the terms of the will, to provide for. an Osage Indian. ceremonial ‘ . 


a8 service and an Indian. feast after decedent?s death. Of the rest, resi- _ 


: ~ due. and remainder of her estate the testatrix devised. an undivided ig : 


eed a one-half. interest: therein to. the Immaculate Conception Catholic 
ee ‘Church: of: Pawhuska, ‘Oklahoma, with certain. stated provisions ; and 
thee: remaining one-half interest to the Bishop of the Diocese of Okla- 
~~ homa City and Tulsa, for certain Masses and the remainder of the = _ 
: : income to be used, by the bishop. for. certain shrines and the. operation <_< 


“A hader: section: 8 of he “act of April’ 18, 1912- (37 Stat.’ 86),: ‘adult! mienibetd? (Of: the. Pe oe: 


: ¥ és Osige: Tribé of Indians not mentally: incompetent: may. dispose. of ‘their restricte a ‘estates. a ae 
-- by will in aceordance with the laws*of the: State-of. Oklahoma, and subject. to. the approval: ae 


of the Secretary of the Interior. ~The function. of approval or disapproval in this respect fs 


was, delegated. to. the Superintendent. of the Osage, Indian. ‘Ag eney: under: the regulations: 


e : ‘of. the: Department. (25. CFR, 17. 12, formerly. 83, 12), Although. section, 1714 of. “those. mae 
o regulations- provides: for.an- ‘appeal. from. the superintendent's. action: to: the Commissioner 22" 


. of Indian Affairs, and: ‘for.a further appeal to the Secretary,. for. ‘administrative. ‘Teasons SP ge BY gh 
the Commissioner of Indian’ Affairs “has referred . the present appeal ay ‘to. the: Poe tas 


i Berotary of the: Interior, for Action. 


. September 29, 1958 


| abs chavitiés, with particular reference: to certain ‘deckipiatsd institu- a, 
~ tions... The codicil to the will changed only ‘the name of the party = 
who: should arrange. for. the ‘ceremonial: service and: feast after the i 
"death of:the testatrix,. by substituting the name of Harry Redeagle ee 
SS for that: of Charles Whitehorn: The testatrix-confirmed her last will = 
and testament of Noveinber 17, 1955, by the codicil, dated Bebraszy’ eae 


85, 1957. 


Le eth tet ee 


A petition for the approval of the will 1 was filed by Robert Stuart, ay ee 
cal who: ‘was named as executor in said will. Objections to the approval. Fie pas 
Of the will were separately filed by Herbert A. Pappin, Rose Neal 
. Hill; and Sue Beth Lester, each of whom claimed to be related to the oe 

decedent, alleging that the decedent. lacked testamentary capacity, ote 


that undue influence was exercised upon her, that she eliminated the 
> natural: recipients of her bounty from: any "consider ation to receive | 

~ any of her property, that the will is an unnatural will, that the pure 
ported will and codicil were not drawn, executed, subseribed,. or ate eee 


oe tested in’ ‘the manner. provided by law, “that the will 3 is ‘incapable of 


being performed, and that it contradicts and controverts the policies. es ee 
and regulations. pertaining to the. control and. disposition of Osage 
_- personalty, realty, and ‘headrights.. Herbert A; Pappin did. not-filea. 9 


Ps ‘notice of appeal. A notice.of appeal was filed in behalf of Rose Neal = ; 


Ay Hill but she failed to perfect her appeal as required by 25 CFR. Gat eee 


Therefore, we. have for consideration only the appeal ‘of. Sue: Beth - Le 
Lester. “An answer brief was filed jointly. by the executor and the 


“principal: beneficiaries, through their a F, w. Files and G. Vv. a e - 


| [ Labadie. — 


> Ttis aoted ‘trom the will that Rost Hill j is debe fae on tabled oe ae 


oe aS her first | cousin and nearest. relative, - The record. of. the. hearing On oP ee 
- - the: will contains a statement by the. Field Solicitor; who conducted, the — 
ae hearing, that he had occasion to discuss. will matters with the. testa > S 

» trix, at which time she referred to Rosa. Hill. as: her cousin and nearest. 


oS relative. | It appears to be well established. that: Rosa (Rose). Neal, - aC: 


ye Hill is. a. first - cousin and the nearest. relative. of the decedent. © The pe 
> evidence adduced at the’ hearing establishes the relationship. of Ne oe, 
ae appellant, Sue Beth. Lester, to bea. third cousin of the decedent. ‘The. ee eee 
.-., Oklahoma:‘law. determining. the degree, of kindred is found in Title 84, 


Oklahoma: Statutes. (1981), sections OAT, 218 and P21 ae Pee : 


"Section O17 : Degrees. of kindred—., a 


| is S The: degree. of kindred is established by: the number of generations; 4 and eset oe = ey 
fone generation is called a degree.” | -_ reght ab a ay 


Section 218... Lineal and collateral—_ Pee ee. 


_ ~The series of degrees from the line; the series Sof dbereed bi Between persons: who. — oe 
— ‘acscena: one from’ the other is called direct or lineal consangainity 5 and. the ie eS 
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: = ries of degrees between persons who Ao not descend from o one sfuothey: but spring i : + 
| oe from a common ancestor, is called the collateral line or collateral i consanguinity. | 


Section 221, Collateral degrees, how reckoned— a 


“In: the collateral line the degrees are counted by generations, from one of the: 


, : = relations up to the common ancestor, and from the common ancestor to the other re? 
\ relations. In. such . computation. the decedent: is excluded, the relative in-, 


_ eluded, and the ancestor counted but once. Thus brothers are related in the ~ 
‘°. geeond . degree, uncle and. mene in the third | degree, consis german in the — 
 s fourth degree, and SO On. Pe iy, - vk oe Ce 
es ‘Therefore, in determining: the dogreé af ‘inane wander the statute, A 
_ Rose Neal Hill was related i in the fourth degree and Sue Beth Lester’ - 
inthe sixth degrees. - 


-. Had 'the decedent died intbatate, 6 or’ if the will were. “net approved; 
be. the estate of the decedent. would be distributed under the laws: of suc-_ 
cession of the State of Oklahoma, which, under Title 84, Okla. Stat. | 

Anno. sec, 218, subparagraph s sixth, provides as follows: | 

; If the decedent leaves no: issue, nor husband, nor wife, and no father or mother, . 

or. brother, or sister, the’ estate. must. £0 to- the next of: ‘kin. in. equal. degree, ex- 


cepting that when there are two or more collateral kindred, ‘in equal. degree, but 
claiming through different ancestors, those who- claimed through’.the ‘nearest’ 


ancestors: must. be preferred to those. claiming through. an ancestor more. remote. Bes 


Thus, it appears that in the. absence of a°will, the decedent’s entire 


ie ectate would have descended to Rose Neal Hill? — , cde 
Under the ‘Department. regulations pertaining to. ‘wills. et Oaaze: ih 


' Indians and. under the Oklahoma, State law,* only: an interested per- 
son may contest a, will. ‘ Ef a person can in no event participate inthe |. 
distribution of a, decedent’s: estate either as a, devisee under a will or 


i as an heir: under the laws of succession, then that. person cannot be 


os. heard i in a contest of. the. decedent’s will. Any interest of the ap- 
pellant, ‘Sue Beth Lester, i is too far removed to. establish her right to. 


: ; Contest. the will of Mae F, Lassley. Since she has no right of in- 
-° heritance under the State law and 1 is not: named : in decedent’s will, : 
mee she 3 is a stranger to the proceeding. - | 


Notwithstanding the procedural defcinticies of ‘is eon herein; we : 


| : have reviewed the record of the hearing and the appeal of the. appel- 
 Jant, Sue Beth Lester, but find no basis for reversing the action of the - 


ae superintendent in his approval of the will and the codicil. Itappears 


: - that the proponents of the will did make prime facie proof that the Ss | 
~~ will was properly drawn, executed, and attested. The evidence as 
ae presented in. that behalf was competent, and given: iy? rebiable ” wit- 





an ve Felgars Hetate, 138 Okla. 289, 272 P. 2d 458 (1954), 


$25 CFR 17,3. f ae 
. | 4Pitle $8, Okla. Stat. ‘Annes sec. 29.0 ies 
_. 8In re. Harjoche’s. Estate, 193 Okla. 631, 146 p, 2d 130 (1948); ; “MeCoy et an. oy; Beets 


ES et ahs 186, Olsla..245, 27 P, 24 350: (1988). 


eee eee ESTATE. OF MAE F. LASSLEY ee ee 


Bat September 29, 1958 ae 


ae AS attempt to impeach the attesting witnesses? eatinony. is en 
_ the testimony of an attendant of the decedent was not conclusive,and = 
' did not serve to discredit the attesting witnesses. ~The attendant,Mae --  ~ 
_ Prendergrass, testified that she was called. upon. to hold,.what che be- 
lieved to be, the will for the testatrix to sign, while ‘only she, the =: 
testatrix and the scrivener of the will were present, and that she did 
- not:.see the attesting witnesses present, at any time. However, this 
witness was not able to identify the document held by her and ee A ieee 
~ by the testatrix as being the last will and testament of the testatrix. 


| placed in evidence. It isnoted that even should. the will lack a proper. 
execution, it was specifically. confirmed by the codicil-thereto, which 
was. also executed In accordance with all of the necessary requirements. - 


. It -was stipulated into the record that the decedent’s certificate of 
a “competency was revoked i in 1932 for. the reason that she. was squander- ea 


: ing and misusing her funds, and that there had not been | any change - ees 


i: _ in. ‘the status of her. competency up to the date of. her death. ‘While. co 


= an. adjudication ‘of a testator’ Ss. ‘mental. incompetency to manage his. ~~ a 


“property is to be considered i in the determination of. his testamentary es : : : 
ies ‘capacity, such evidence is not conclusive proofthereof.® | Mae 
sce ihe, appellant. contends that: from the testimony of Mrs. Florence - a ee 
ea Smith, it is inferred that Mr, Stuart, the scrivener of the will, at the oo 


on time of the execution of the codicil, reftised to grant the request, ofthe = | | 


. - decedent to make a new will, and stated that the will he had already a 


| a prepared took a, lot of time aed effort, and that it wasall right. the way = : : ca ; 
- it.was. We cannot infer from Mr. Stuart’s ‘purported statement that = - 
he refused: to prepare. a new will. A codicil had been ‘prepared oe ce 


make the_ only change requested by the testatrix, which was a ‘simple on oe 


_ ghange ; not requiring the preparation of an entirely ; new document, 


- and it appears that the testatrix was satisfied with the advice of Mr. ces : 


‘Stuart when she executed. the codicil. ' 


It is pointed’ out’ by. the appéllant ¢ ae Mr. Robert ‘Stuart; ‘he: = 
serivener of the will, was sworn as a witness with others | on. béhalt of | 


the proponents. It is also contended that Mr. ‘Stuart did not testify . 
and that.the conspicuous absence of his testimony to clarify : some very 


a seriously. disputed points concerning: the. attestation and execution, as. 4 
well as the publication of the will, seem’ to speak ‘for themselves. by - 


eae 


- the utter complete and ‘absolute refusal by him to testify at all. -How- - 


. | ever, the record. discloses ‘no’ ‘refusal by Mr. Stuart to testify. “We sea 
. no need for. Mr. ‘Stuart. presenting himself as a witness when: prima on 


“facie proof had been made: On the other hand; the contestants could. oa oe 
os have called him a as. a » witness had they : sO desired, since e hes was. present | 


8 Imre ‘Wheeling’s Betate, 198 Okla, 81, 175 P. 24 317 (1946) ; In re Shipmane-Hetate, a 
. 184: Okla. 56; 85 Pp 2d 817. *988).5 os In re ¢ Nitey’s Hetate, 15. OKla.. ‘389, 5B P. 2d. QWs 


4875105 —2. 
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| | at the entire hearing, but ; there | is. no indication they attempted to : 


i‘ 5 dos sO. 


It is ; further c ccnisnaed that. the eicumetance. of Mr. Stuart's bie 


ie . - member of the Board of ‘Trustees of the Catholic Church, i in Paw-.- 


-huska and. the named executor of the will places him in the same-situa- 
tion as a scrivener who is also.a beneficiary thereunder, and which - 
then gives rise to the presumption of .law that, undue influense was 


used to procure the will, placing the burden on such beneficiary to 
show t the contrary. We dp not believe that. Mr. Stuart’s affiliations — 
with the church or his position’ as executor of the will gives to him. 
such a beneficial interest as would raise the presumption of undue in- 
fluence. His church affiliations give him no direct benefit. from the | 


- will and his being named. as executor has no’ significance » other. than — 


oe an expression. of desire. on. the part. of the testatrix to have. her affairs 7 
IE _ administered, by one in whom she puts her confidence and.trust.? . - 


The appellant infers that: Robert Stuart, the scrivener of the: will. oe 


A - | 2 and a member of the s same church, 1 was very close to the testatrix, that | : : 
he visited frequently at her home, and did many errands for her, 


: a2 which circumstances raise the question of. whether under these facts 2 : 


the burden, was cast upon. the proponent, of the will to. prove. that no 
+. undue - influence was used in the procurement, of the will naming the - 
church’ as the principal beneficiary. - In support. of this contention 
(4% appellant cites New York cases. holding that where a. spiritual adviser - 
procures a will to be drawn and superintends its execution, whereby — 


" a church. in- which. he i is. interested. is benefited, the presumption of — 


| undue influence would arise to require proof of spontaneity or voli- 


eS on to repel it® There is no evidence appearing in the record show- . - 


a : ing that. Robert. Stuart was:in any manner. a spiritual adviser of the - 
aoa. testatrix, or that. he. discussed church matters with. her, or performed » - 
any. services. for her other. than: legal, or that. their. relations were. oe 


: anything except, that. of attorney and client. The cases. cited are not 
applicable to the circumstances of thiscase. © a 

.. The decedent’s attending physician, who had. teeated te over a pe- 
tod of 10. years, testified: that although the decedent was. bedridden — 
with arthritis. and ab times suffered. fron pain, she was: alert at all 
a times and did not appear to have any mental deficiencies. | | 
It is further contended by. the appellant. that; the. vatphfarniness of | 
| the will is obvious i In that she completely disregarded her next of kin, 
and left the vast: majority of her estate.to the: Catholic Church. and 


sg its various components. . Her nearest: relative: was her. cousin, Rose | 
Neal Hill, who. was rerhembered: by a token devise in the: will.. Tt ap- 


Dears. from the evidence adduced at the hearing that decedent believed 


ae 1 Kindt. v; ‘Parmenter et. a; 83. Oxia. 116, 900 P. 706 (1922) § Bi Abn. Jue , Wills, See. 402. os, . 


- -8In re Welsh, vol. 1, ‘Redfetd (Nn. ¥), p.. 238; Mara v. Mogiyren, 4 Redfield, 1 ole oe 


is 


te Ps 450. es Oa. Poy en ee eM 
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. 7 ‘Rose Neal Gl re have independent means ‘and was not. in ae va ‘s 2 
: “pr ‘operty from the. decedent’s estate. .The testatrix by: her will: has et ee 


_ shown that she had in mind her nearest relation. She, no: doubt, re- 
_ ceived spiritual comfort by her devise to‘her church, which wasanat- =~ 
. ural distribution made by an elderly person suffering. from a ‘painful 7 i 

. illness. for many years, without. closer kin than a first cousin. ee ae 
Appellant finally contends that. the Federal. laws and regulations es 


: | , pertaining: to. the estates of Osage Indians.are thwarted by the admis- ia : — 
-- gion to probate of: an instrument such as is involved in.this case. “Tn eat 
“pursuit of this contention she. states that the laws are fixed, set’ Wi 


7 and regulated for the purpose of preserving the Osage estates within : et . 

= and for the Osage Tribe and the respective members thereof. “While. a 

= it is true that regulatory. laws were enacted to reserve. certain under= a - . 
- dying wealth of Osage. lands to the use of the Osage Tribe, anda ~~ 


- i limitation. of heirs whio may. inherit from those who are one-half or i : = 
> ‘more. Osage: Tndian blood, the right given to an Osage Indian: LO 
oe. dispose. of his property by will does: not similarly restrict his manner — 


a ‘of devise nor define or limit his beneficiary. meee 


a oa ance > with applicable law. 


‘Therefore, pursuant to the authority delegated to. tiie Solicitor by - 


oo the Secretary of the Interior (sec: 25, Order No. 9509, as. revised ; 17 oe 
cu = H R 7248), the action of the. Superintendent of ihe Osage: Twidian OES ee 
a Agency approving the last will and: testament’'dated November 17, 0 
1955, and’ the codicil thereto, dated: February 25, 1957, of Mae F. ss. 

. - Lassley, deceased Osage Ailotiss No. 684, is affirmed, andthe appeal 
2 IB: dismissed. The will: and codicil should be delivered to the appro-- ee 


oe . priate county court in Oklahoma, ar further proceedings 3 im bate oe | 


| Epwunp- T. Werrz, : 


ais Soon oe 


FRANCO WESTERN OIL COMPANY EI AL. 
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7 _ Administrative 3 Practice—-Oil and Gas Leades: 1 Extensions Statutory ¢ Con- mt — 


Z ee struction : Administrative Construction — a PURE Fag 
"Where the Department places a different interpretation on. an act of. See 


ee from that previously adopted, its decision announcing the new interpreta- - é i s 
Lh be ‘tion’ of: the statute is to: be given: prospective application only and : actions: re 
: -» previously: taken in extending oil and gas leases under the overruled cecn he pe 


oe os pretation. of the statute, will not be. disturbed. 


| ae 'BAet of araie. 28, 1906 (34 ‘Stat. 589), as amended. 


2a sate “0 See. 1. of act .of. February - 27, 1925 (48 Stat.. 1008), a8. amended by the. act of ep: a 
tember 1, 1950 (64 Stat. 572): he eG 


= . * Sec. a7 act of April 18, 1912, fH, 


ae 
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| SUPPLEMENTAL DECISION 


Tn: a see edie dated September 23, 1958, the ae Dis — | 


ee ee of Land Management, requested ‘clarification of the depart- 
-. mental decision of August 11, 1958, on the appeal of Franco Western. 

—. Of Company et al., 65 I. D. 316, inane as that decision may affect 

pes. noncompetitive oil aud gas leases. eciended under an interpretation. of 


are --. gection 30. (a) of. the Mineral Leasing Act, as amended by the act of 23 


July. 29, 1954 (30. U.S. C., 1952 ed., . Supp. V, section 187a), which _ | 


ei. interpretation was ‘overruled i in the decision. of August 11, 1958. 


~The previous. interpretation. of the statutory amendment was ee . 


ae tained i in an opinion (M-386443). dated June 4. 1957. [unreported } of 


- the Associate Solicitor, Division of Public Lands; and. was to the ef- 


> fect that partial assignments of noncompetitive oil and. gas. leases; 


issued: and’-extended under section 17 of the. Mineral Leasing . Act, 
as amended (80 U.S. C., 1952'ed.. , Supp: V, sec, 226), filed and-ap- 
proved on. the last: day of the. extended, 5-year term would. effectively. 


extend. the ‘terms. of the segregated. leases of undeveloped lands for :2 


years and. so long thereafter as oil, or gas: AS S Drocueds in. paying. 


aa quantities. ' | : 
zo The: rere Diecist 8 states ‘int as were. sextended | in the nee - 
os between the opinion of the Associate Solicitor of June 4,-1957, and 

- the decision of August 11, 1958,'on the basis of the Assocints Solici- bh 


- tor’s interpretation of ihe, ‘amendment, ‘in.cases where. partial assign- 


ments were filed during the last month. of the extended terms of such 


leases... He states that he has had. many inquiries. from holders of 


such leases and. others: as to. the status: of. those leases. in view of the | - - 


~~ helding i in the Franco Western case’that a partial: assignment: of an. 


a : oil and gas lease i in. its extended. 5- -year term under section. 17 of the 
7 Mineral Leasing. Act, as amended, filed during the last month of the 


: extended term cannot become @ffactive to segregate. the assigned and 
es retained portions of the base lease and | thus entitle either the: assignor tak 


- 7 ; afforded by: the 1954 amendment ¢ of section 30 a) of the Mineral : 
oe poane Act. | ee, 
. >It has not. been the. pmetics of the: Department, to give en decisions o 


ee retroactive effect so as to disturb actions, taken in. other cases on an _ 


ON as overruled interpretation. of. the law. Nori is. there anything 3 in. the 
a ae " decision. of August 11, 1958, wwhich indicated that.other.leases which, 
-.) “prior to:that: date, had been, extended under the theory that lease - 
renee holders could file partial assignments of their extended leases during 7 
>. the 12th month of the 10th year of their leases and thus be entitled, <ee 
af the’ assignments were approved, to the 2-year extension afforded by ae ce 
a oe the 1954 amendment, wows be: aa to: attack. PY. the 2 Depattandat 


wee aS 
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a, The oe of August 11, 1958, ‘represents what the a Deparitiant: a 
: oe believes to ‘be the. pormee interpretation of the law. This was 
the first: occasion in which the Department was called upon. to TeOx- ee 
‘amine the Associate Solicitor’s opinion in an actual case arising under =. a 
the 1954 amendment and brought to the attention of the Department ao 


ae by way of appeal. That, upon re-examination, it took a different’ | 
view of the law. from ‘dha expressed in the opinion does not require - ae 


| is that leases extended under the een ore in: the’ oe a 


: : | jon be disturbed. : 


The Department Eas ‘nd the past, Overruldd its former holdings € . | 
vi without i in any way nullifying actions taken under its previous. de- fe ae 
-eisions.: In fact, the rule applied by the Department on those occa- | 


>. sions. when it has specifically considered the question as to whether, 3 io | fs 
-. ‘because of a change in the interpretation of a statute, its holding oa 


© should: have retroactive: effect, . has: been to deny such effect. to its. a 


eet decisions. a Pe age 


Thus, in onda the: dives te the Department could ” ee : > 
| consent! ditches. and canals across'lands which, in 1890, wereina 
tribal status but which were thereafter allotted in severalty todn- 


- dividual Flathead Indians, the Solicitor; in an opinion approved by : 3 Be 
~~ the ‘Secretary, 58 I. D. 319 (1943), recognizing that for more than 50°50 


years the Department had construed the act of August 30, 1890 (43. ee 
U.S. C.,.1952 ed., sec. 945), as authorizing it to reserve rights- of-way 

for ditches and. canals across such individually allotted lands, adopted) 

a different. view of the application of the act to those lands and:urged = 


me | abandonment of the. practice theretofore followed of: taking Indian ms “3 : 


. lands for rights-of- “way. without. paying epee therefor. in = i 
- the course of his opinion, the Solicitor said: ee ee ee 


Ble however, does not imply that actions taken in past years upon the. pasts fn 


Sof an abandoned ‘theory are-now to be considered redressible: ‘wrongs. At no : 


* ‘time was: the past administrative interpretation of this‘ statute so unreasonable oa 
. ‘that Es ‘court. could. be induced: to give. relief against. its consequences.” All that i. 2a 
this. opinion - implies is that there isa realm of administrative discretion. within a oe. ‘ 


. . Which courts will not interfere, and within which administrative authorities are 
- may mtodify views which ‘turn out to be unwise without ‘thereby’ raising a host: ee 


= . of ex post facto claims. against the Government. en. 
Phe: fiction that. interpretation of laws reveals. theit: eternal meaning: Tae: ion: pea 


ee stood, in the way, of any such distinction between the prospective’ and the retro 7 . - 
; spective application. of decisions. But. in recent years.a more realistic view of ~°-. 


: ‘the matter has achieved respectability. ‘The Supreme Court. has made it. clear an r 


- that’ nothing-in the Federal Constitution or in the nature of the Tegal process | 3 | 
7 prevents “ah: tribunal from. recognizing changing circumstances and: laying down'a 


: a for. the: future different. from: ‘the rule which. it has sustained’ for ‘the past. 2 


“4 gee. Timothy Sullivan, Guardian of Juanita teonpeier. 46 ei D. “410. (4917), pete 


oS “ruling: Heirs. of Susan: A: Davie, 40 L, Di 573- (1912); Bertha ‘Birkiand, 45° L. D: 104. = i 
a. ,A816).5 and Lithe Hi. Atieling, 39. ag D 846 ee ‘Bee pee 35. Li D 549: (1007). ey Roe eee 
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~ rhus t the Soren Court: has Sonal the validity of + a State cote ! decision whieh: | 


oe Jays down-for the future a rule different from that- applied in the past2= The : 
“Supreme Court. itself has,. on occasion, laid. down a new rule of law for the 


7 future. whilé recognizing | the propriety of a ‘different rule in the past.“ The : | 
Supreme Court has likewise recognized the pr opriety of an administrative de- 
~ cision which lays down a new rule for the future without detracting from. the wh 


tetahee validity of a different rule applied i in the past. a 


oo. OF. épinion of Supreme Court. in. ‘Siour Tribe ve ‘United states, 816 v. 8. eu : 
5 :(1942) * # # : ao Ss 


7 8s Great. Northern Railway v. Sunburst Co., 287. U. 8. 358 (1932). 


- . % Montgomery Ward & Oo..v. Dunean, 311 U.S. 243 (1940).; Reconstruction Finance ms 
‘Corp. v. Prudence Securities Advisory Group, 311 U. §..579 (1941). an a 
ae 1 American Chicle Co. v. United States, 3816 U.S. 450 (1942). aa , a 
~The same principle ‘ Was. applied when the Department. bad: for con: 
eo sideration the question of the proper interpretation, to be placed on 
section 1 of the act of July 29, 1942 (56 Stat. 726), as amended by the 


oe acts of December 22, 1943. (57 Stat. 608), and September 27, 1944. (58 


_ Stat. 755), granting ‘preference tights to new leases under the Mineral 7 


Leasing Act to oil and gas lessees where the lands were not, on the 


ae ‘expiration date of the. leases, ‘on the known geologic structure. ofa 


ms producing oil or gas. field and extending those. leases ae which 1 no 


: preference right to anew lease was granted. 


_ There (58 I. D. 766 (1944)) the Department adopted the view v that - 

the legislation granted a preference right to a new lease only with __ 

-_. Fespect to that portion of the lands outside a known producing struc- 
. -ture'on the date of the expiration. of the lease and that only with re-_ 
_ spect to that: part-of the lands within a known producing structure-on _ 


the date of the expiration of the lease was the lease automatically . 


extended. Recognizing that many lessees had. construed the pro- — ; 


_ -visions as automatically extending their entire leaseholds, despite the | 
fact that part of the lands covered by their leases were outside the 


known geologic structure of a, producing field on the expiration date 


- of their leases, and. accordingly had neglected to file applications for — : : 


a _-preference-right leases, the Department held that its. interpretation of | at | 
_. -the law should be given prospective application only and should not be = 
-applied | to a lease which, under.the.construction. of the legislation. there oe a 


- : _ adopted, had already expired. ‘It. held that. such a Jease. should be > 2 
__° treated as if extended in itsentirety.  - ee 
Thereafter, an. applicant: for a noncompetitive: il ace gas ieaasia on. 


a iad not awithin a producing structure covered by such an extended 


Tease. appealed from the rejection of her application, contending that. el 


. merely because the Department, did not so construe the legislation un- 


7 : ~~ til December 6, 1944, the Department could not give its interpretation. 
_. prospective. effect only and that the legislation had the: meaning as-_ 
~-cribed to it in 1944 from the time of. its enactment and not fromthe 


| — ‘time the: Departinent. SO: construed: it. In Anna: R, Pahl; A=24350_— : 


me | . bea 4, ede at the bos ara held that. it: ‘was: Bota to Bie i te 
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s future: effect ys to. its ruling. - The ‘position of the Departinait: Was oc 
- upheld in. 1951, by the United States District Court for the District = =. 
of Columbia in Anna RB. Pahl v. Marion Clawson, Director of the = 
_ Bureau of Land Management, and Oscar r. Chapman, Seorstary of wor? 


the Interior, Civil No. 3309-48, unreported. 


Applying the above rule to those leases which were, prior to Angrist pe aa 
= u1,; 1958, extended for a further. 2-year period and so long thereafter . — 
as oil or gas is produced i in paying quantities on the basis. of assign-. oe 
a ments filed during the 19th. month of the 10th year of the leases, those : vy oe 
leases, all else being regular, will be considered as: peOPe been PoP = 


erly so extended.. 


The decision.of August ii, 1958, tiie the affect of shortening by ae. ee 

- month the time in which partial assignments of leases already in their = 

-- extended term can. be filed in order to take advantage . of the benefit 

- coriferred by. the 1954 amendment. Atthe time the decision was made?) o 
. certain. leases. were. undoubtedly’ i in ‘their 12th month of the 10th year a : 


7 and: lessees. who intended. to make partial: assignments. had, under the © ca 


overruled. interpretation, until August 29, 1958 (the last. day of the | 3 a 
- month in which the land offices: were Open for the transaction of busi-. 
ness) within which to file such: ‘assignments. As the 11th month of 


. the 10th year of those leases (not later than which, under the decision — 
“cor August: 11,.1958, partial assignments must. be filed) had already | 
- elapsed, a. holding that assignments filed after the date of the decision, © 


act ~ but during. the month of August, could not become effective would be - 


~~ unsound. . This is so because it would, in effect, deprive such parties 


: of. a right. to which they were entitled ander the Associate Solicitor’s sf Se es 
opinion.» ‘In the circumstances, partial assignments of leases: in the Soa ae 
- 19th’ month of-their 10th year in oo 1958, filed o on. or before Au. eee 


: 4 gust 29,1958, will be recognized. 


This leaves for consideration the neti iaken: in thie: dation of aes 


5" Atrenst Al; 1958, with respect: to the Hagood lease (Los Angeles © 


(087429). “MEhere it was held that the lease terminated on June 30, . Pe 
_ ans 1957, that the partial assignment to the Savoy ! Petroleum. Corporation et oe PP tae 
never took effect, aridithat the offers of Franco W ester Oi Company ae 


and Raymond J. ‘Hanser should not have been rejected. 3 oa 
Upon further consideration, it must be held that L. Ye “‘Hagood anal x 


. fhe: ‘Savoy. Petroleum Corporation are: as much entitled to have the — (a 
assignment honored as are those others whose leases are considered ee 
~. have been. properly extended. ; : Get 
o ~ Accordingly, pursuant to the authority delegated iS thé Solicitor i ho assaf 

a by the Secretary of the. Interior (sec. 23, Order No. 2509, as revised ; ae ae 


© TTP. R.6794), that part of the: decision of August 11, 1988, which held’: c 


= a the jand inyelvedss im n that ¢ case was available for oil and ae Teas; a ee 
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mae ot ing « on . uly 1, 1958, when bis. offers of Franco Western, Oil Company aa 
ie oe. Raymond J. Vansen, were filed is vacated and the decision is 
aa modified to recognize the propriety of the action taken in extending - 

the Hagood lease, Theretore, those two ) offers must jus and. are hereby a. 


2 Soe ae 
oe ee, T. Furrz, } — 
he Sing Solicitor. 
MRS. DORA TOWNSEND ET AL. 


Be ok Lang s — _ Decided October 6, 1958 nee 


_ : Oil and Gas Leases: Overriding Royalties _ 


| "Where the average production. of. oil ‘from: a leasehold i is. 45 batrels:; per: well, 
a se per day or less, ‘and the aggregate of the overriding royalties ‘from. produe- 
ge ‘Bok and the: royalty ‘payable’ to the United’ States’ exceeds that specified by 


eres departmental: regulation 43 ‘CFR 192: 83, the lease‘is properly held to be in - 


| = : default if the: oenieue royalties are a reduced in accordance. with 43. 
ea 192.85. | gt ae Ces cee ere i 


APPEAL FROM THE BUREAU oF LAND. MANAGEMENT . 


“Mars. ae Townsend; William E. Lake, and the Federal Oil Cons | 
| pany have.appealed. to the Secretary of. the Interior from a. decision 
of January 22, 1958, by the Director of the Bureau of Land Manage- 
ment which. affirmed a decision of the manager of the Cheyenne, -Wyo- 
ming, land office requiring a reduction in overriding royalties:in ‘oil: 
~ and gas lease Buffalo 028328. (d) and which, in addition, held the 
~. lease. to be in: default. .The lease is a 10-year renewal: lease dated — 


eae une. 1, 1950, covering 120. acres of land described as. the SEYNEW, | 


SEYSEY, NEY,SEY, sec, 15,.T. 46 N,, R 64 W., oe: M., in Osage 


as field, Weston County, Wyoming. 


-_ “The Federal Oil Company, eo ee ongeator anise ie a ap: ae 
: plied, in-a; letter dated, September 29, 1955, to-the oil and: gas super- 


na MISO, Geological Survey, : Casper, Wyoming, for a reduction’in the 
_ royalties due:and. payable to the ‘United States. under the lease. . 7. ae 


statement of income and expenses for ‘the year:ending J uly 381, 1955, ~~ 


ie neat submitted. with the. application: showed: a. deficit of $2,548: 95. after 

-.- payment of royalties,’ production expenses,. and. administrative and 

a general expenses in.the operation of this lease. ‘There are 5-produc-_ 
~... ing wells ‘on the leased land and. production from these wells during 
oe the period. from: ‘October ; 1,-1954,. through. September. 1957 was-not =. 


more than 9: barrels of. oi per-well per'day.’ An:overriding royalty’ a 


of 714 percent: on the: production ‘from the'SEY,SE, seeo15.is held _ 
ee by: Mrs..'Fownsend ‘and 2714 percent. overriding royalty: on. produc: a 
as oh tion from the SELEY and on sec. 15 is held by Lake, | aa re : 


#821 SEUSS DMs “DORA - TOWNSEND” ur AL. a ee ee oo 


eo. , : October 6, 1958 : Cae? a tee 
iy a ‘decision: of J uly 26, 1956, the manager denied he ee gre 


te ane: for a reduction in royalty payable to the United States. under: | - - 


.the lease, notified the parties in. interest. that the present. overriding: a 


| “royalties constitute a burden on the operation of the lease prejudicial — 


- to-the interests of the United States,.and required that the overriding . 


* royalties be reduced to the limits prescribed in 43 CFR 192.831. The 

_ decision mentioned. that there was no indication that. any substantial ot 

ye reduction ‘in the administrative and general expenses had. heen-ate 2s 
7 tempted. in connection with. operating the lease and. indicated. that: 6 


such expenses. should be. reduced before: a reduction in the royalty os 


rate prescribed i in the lease would be considered. .The manager's de~ > 
_ cision was based upon recommendations contained in a: memorandum: fea te 
é of June 7, 1956, by the Director of the Geological. Survey: after. full ge 

| consideration of all the factors involved in Federal Oi Coutpany: a: 


application. _ : 7 s 
~ "Mrs. : Townsend appealed. from. the manager’ S * decision’ on athe 7 
grounds that her contractual right to. receive (14 percent. overriding: 
royalty, created approximately June 25, 1930, could not be terminated. 
under a regulation passed at a later date, and that the An Eer had 
no authority to change such contractual right. ay he 
_. I'he Director’s decision pointed out that the lease here involved was 
issued pursuant to section: 17 of the Mineral Leasing Act, (41 Stat. 


437). authorizing the renewal of 20- ~year leases for successive periods. .- 


of 10. years “upon such reasonable. terms and. conditions as. may be 
prescribed by the Secretary of the Interior, unless otherwise provided, 
by-law at the time of the expiration. of such periods. ” The decision — 
~ held that the. ‘regulation, 43 .CFR,. 192.83, -limiting the allowable: - 
amount of overriding royalties. 1S a reasonable requirement, and that. 


-. ginee the rights of overriding. royalty. holders are contingent. upon. the: 


lease, the holders of such. interests are bound by all-of the terms of 
the lease. and of any renewal leases, including reasonable conditions. © 


required in granting the renewal. lease, and accordingly. affirmed the — 


- requirement that the overriding royaltiés should be reduced to 5 per- 
cent. of. production when the average production. per. well per day.1 1s: 





“ = I Section 2 (s). of the lease. ‘provides that if ‘and ‘when necessary ‘overriding royalties der Cae es 


_. the: Tease. may. be: reduced: to. conform ; to: the, Preece nes, of: Section. ae 83: ‘of. we f 


a 7 regulations. 


43 CFR 192.83 provides in pertinent Agee 


"Any agreement to create overriding: deputies or  oagnieds out of: ens: Sesduction. of. any: : ae. a 


* ies lease which, when added to overriding. royalties or payments. out of production. previously: | ce 


. created ‘and to the’ ‘royalty payable to the United States, aggregate in excess of 1734 percent: - ees! 
shall be deemed-a violation: of ‘the :terms of the lease’ unless: such agreement: expressly =. 


provides: thatthe obligation to pay such ‘excess overriding. ‘royalty or. payments, out of thas 


a - production: shall be’ suspended’ when the average ‘production per well per day averaged ‘on: Wie an 
the: ‘monthly: basis: is.(a). a8. ‘to ‘oil;- 15: barrels" or ‘Tega! #14): : Phe: limitations “in. thig | ; 


ae section will. apply. separately ut any. zone. OF. ‘Portion: of. 2 ease segregated, Lor, computing: = 


zaret Government: royalty.” eS 
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< 15 sae of il or ice ‘The decision eld further that as 43. CFR eo 


i: 7 192.83 provides that an. agreement to pay excess overriding royalties se - 
shall be-considered a violation of the terms of the lease unless the ee 


_ agreement expressly provides that the obligation to pay excess over’. of 


“riding royalty shall be suspended when the average production i is 15 : 


barrels per well per day or less, the lease here involved is in default; — 


and if the royalty holders fail.to cure the default by. submitting:evi- 


dence of an agreement to reduce the overriding royalty to the allow- 


able maximum, action may..be ‘instituted to cancel the:lease should — . 


. such default continue for 30 days (30 U.S. C., 1952 ed. , Supp. Vi, 
sec. 188). | 
~ The Federal’Oi] Cape has appealed only bedi that part of the. 


_ Director’s decision which held that if the parties in interest failed to 
submit evidence within 30 days that they have agreed to reduce the - 
excessive: overriding royalties to not more than 5 percent of the value Se 


hee of production when average production is less than 15 barrels. of: oil 
eae per well per day, action may be instituted to cancel the lease. “The a 
_— company, asserts that it 1s legally bound to o pay the royalties, and that Eee 


se result. of paying royalties i in qcourdanics ath a | decree of the United 


| States District Court for the District of Wyoming. 
Information in the record indicates that on ‘April 2B, 1952, fide ; 


<3 - ment was entered in the case of William EF. Lake v. Federal Oil Com- 


. pany, No. 3484 Civil, ‘in the District Court of the United States for 


a. the District of Wyoming. , by a decree which held in part that William = 


= KE Lake was the owner of: Th percent overriding royalty interest in 


the NEY,SEY, and SEY,NE', sec. 15, T. 46 N., R. 64 W., 6th P.M, 
-- eovered by United States oil and gas lease ‘Buffalo 028398 (a) dee ou 
_ which the defendant was lessee, and that the plaintiff was entitled to 


, ‘ be paid Ty percent of the proceeds resulting from the sale of all oi] 
a produced, saved and marketed from the NE14SEY and SE14NEY, of 
>... said section -15, under ‘the: terms of: the lease. As the court decree 


; - provided. that Lake was entitled to overriding royalties “under the 
terms of said lease” (italics added.) , and: one of the terms of. the lease : 


provides for the reduction of overriding royalties if and when: neces- 

sary to conform with 43 CFR 192.83. (see note.1, supra), the. require- 
ments of the Director’s decision are not inconsistent with the court 
order, and the Federal Oil Company’ s opieenon to the , Director’ s de- 
cision cannot be sustained. 3 
“Mrs. Townsend’s appeal from the: Director’ S Jetision asserts that 
| he. requirement that. overriding royalties be reduced will not ma- 


a Oe terially benefit the United: States:or.the F ederal Oil Company and will , 
yee - An liet undue hardship on her: | In support: of this assertion, it is stated — 7 
aS 2 that Mrs. Townsend 1 is an poh widow whose cad means of support, ee 


en eee MRS. DORA ‘TOWNSEND ET BD ee Ase 


- October 6, 1958 


. other thei eal social sseinity payments amounting aepromuintale: ee 
to $600 is apparently the income from the royalty interest which'she >... 
holds, and that the difference between the Ty percent royaltyand 5 

percent royalty means a great deal to her. It was pointed out in the rae 
- Director’s decision that if overriding royalties are not reduced, con- 

tinued operation of the lease may be impaired, premature abandon 

~~ ‘ment of the wells may - result, and it is also possible thattheleasémay == 
be canceled. In the circumstances, where the lessee shows a deficit in er bale 
the operation of the lease, an agreement by overriding royalty _ holders = 
to a reduced. royalty during periods of low oil production from the =” 

~Teasehold would seem less detrimental to their interests. than the con-.- 

2 sequences of failing to reach such an agreement... ‘In any event, there a 
is no authority to waive the provisions of section 192.83 in considers nee 
tion of the financial circumstances: of individual berets royalty a 


holders. 


_~ Lake’s appeal” from: ene Director’ S edeigion: asserts. tint: the daily be 
“average production from the two wells in the NEYWSEY, sec. 15 in : 
which he is the owner of a 7 VY percent. overriding royalty has been Le 
. in excess of 15 barrels per day and that the production. figures show- - 
ing daily average production of not more than 9 barrels of oil per. 


wall per day. result, from. marginal or minimal production fromthe 


other three wells on the: ‘leasehold. - He apparently recommends the | 
~ abandonment of these three wells, asserts that the costs and expense 
of operation. and overhead costs by the. present lessee are excessive and — 
‘are a substantial contributing factor prej judicial to the interests of the 
~ United ‘States, and i a that. these matters. be considered before 
‘deciding this appeal. 
In an answer to ee S. eee ihe Federal Oil Company ‘asserts = 
that the average daily production from the two wells in the NEY,SEY, we te 
~ sec. 15. ranged from 10. 17 to 12.28 barrels during the. calendar years ie 
1956 anid 1957. _ “This has not been refuted by Lake, eae 
Tn any event, the matters raised. by. Lake presumably peered ae : 
aidarahon by. the: Geological Survey. before making recommendations. aa, 
with respect to Federal Oil ‘Company's S: application for reduction 1 D a 
royalties. | ae 
_¥For the reasons disenssed eee none of the ies in. Aig case’ ci ae 
ve present a basis for modifying: the Director’s decision, : anda review of coe 
_ the entire record discloses no error in. that decision. Sp te ri da 
__- Accordingly, pursuant. to the authority delegated. to the Solicitor oo 
= by: the Secretary of the Interior. (sec. 28, Order No. 2509, as revised ; Bee cS 
AT FR. 6794), the. decision of the Director: of the Bureau of Land estes 
- Monsacotpiait-i is: affirmed. > aie as 


* Bomunp T. ee 


nae: Solicitor. _ ce 2 
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ESTATE OF WOOK-KAH- NAH, — 
COMANCHE ALLOTTEE NO. i927 ps 


: o TA855 es a Decided October a, 1968 
oe Indian Lands: Descent and Distribution: Wills | 


‘The previous wills of a testator need not be ouside when his s last will re- . 
' . vwokes. all former wills and no ‘Proof is S offered to show eae the last wt was: 


invalid. 


: : Indian Lands: : Descent and Distribution: Wills 


The: testimony of an attesting witness to. a. will, she: tries to. iinpeselt the - 


oe cz mental capacity of. the testator and the due: execution of the will is entitled 7 


to little credence and should be viewed: with suspicion ¢ and caution, . 


ones Indian Lands: Descent and Distribution: Wills - 


Funds paid to an Indian. from his individual money acon ‘upon payment; 


“become nontrust property no longer subject to the jurisdiction of the. De- _ - 


partment of the Interior, -The Examiner of Inheritance has no. jurisdiction. 


_ to determine the. use of .such funds or. to.order. an. accounting of the disposi- ot 


tion, of the funds. paid to the Indian from. his individual account. 


“= : Indian Lands: Descent and Distribution: Wills. 


An: adjudication of a testator’ s mental incompetency. to manage his property eee 
is to. be considered in the determination: of his testamentary capacity, but : 
- Such evidence is-not conclusive proof thereof. ~ a tees Se ete oe 


7 Indian Lands: Descent and Distribution: Wills: 


aes “Testamentary capacity’ is a state of mental’ capacity of the panies thes: en-- 7 
suing, to be able to bear i in mind in a general way the nature and situation _ 
of the property, to remeniber the objects of the testator’ 8 bounty, and to eis 
_ Plan or understand the scheme of distribution. cee es RS Nae 


) Indian Lands: Descent and Distribution: Wills” 


An anticipated refund. of taxes paid. from. ‘the individual ‘account of an Indian, 
when. received, will be included i in. the estate as ‘omitted property in accord-. : 
“ance with 25 CFR 15: 31 and the. original order ‘of distribution need not be ae 

mee stayed, recotisidered 6 or | amended pending — receipt of such § a refund, 


iN : 


APPEAL FRDM AN EXAMINER oF INHERITANCE 
ee BUREAU OFINDIANAFFAIRS © .. 3. 
2 Maud Red Elk, ‘Eula Stie ‘Kaniatobe, Geni Hoitivich, Bessie | 


eg | Karty, Leon Tauansih;- and Ilena Floy Kosechata, through ‘their’ at- 
 torneys William J. ‘Powell. and Ames, Daugherty, Bynum & Black, 


have appealed: to the Secretary | of the Interior from a ‘decision of the 


_ Examiner of Inheritance dated. December. 14, 1956, | The ‘Examiner’s : ne 
decision denied a petition for a rehearing i in: “thie matter ‘of the: estate. ea 


ee 7 oF Wook: Kah- ‘Nal ah, deceased Comanche Allottee No. 192%, who died as 





2 ABBLS > ee | ESTATE or “WOOK-KAH i-NAH, ens 2 87 aoe 


~~ October 21, 1958 


. oe on Wercuaty: 93, 1956, at an age: GE about 80, a » resident of as ; | * . 


; a ‘Oklahoma, leaving a. reatricted: estate valued at $426, 150. 08, 


‘The Examiner of Inheritance, by an order dated. August: 17, 1956, Ce 
a approved the decedent’s last. will and testament, dated February D0 pe io 
- 1954, and decreed a distribution-in accordance with the will. "The pt ae 
. ‘heirs of the decedent had been previously determined. by the county. ey 
—. court of Cotton County, Oklahoma, in Cause No. 1627, in the probate = 
of the decedent’s unrestricted estate, which record was by stipulation - a 
- included in the record of this case. The decedent left surviving the ©. | 
bone following | heirs at law, determined i in accordance with the laws ofthe. 
_. State of Oklahoma, whose shares j in the estate, had she died intestate, Ah 2 


— would be: 


Maud Red Elk, eed RIN. ari ‘gna! eee 


oes : Eula (Ula) Sus Kaniatobe, daughter --_—/--2- 2 OFT4:. - : 
- George Homovich; son___2.-2.2222---i i O/14 


Bessie. Karty, daughter sic ee 2/14 — ak 
Jane Asenap,. OSU P RIT 25 ee OA42 ee 


ae ‘Wilfred Tabbytite, SON ee ee 1A 


| Leon Taunah, prandsen: c-06 20k | 1/14 = _ | 


oN Tena. Floy Kosechata, granddaughter------2.---_ WiAae . 


. By her will the decedent devised to her daughter, Jane Asenap, the - ae : 
- north one-half of-her own’ allotment: and her inherited interest in ee 
‘lands located’ west of Walters, Oklahoma.. ‘To her son, Wilfred Tab: | 


-” bytite, she devised the south ‘énb:halt of -her own: allotment and: her 
interest in the lard ‘she had:inherited from her father.’ *:All of the 


land that decedent had’ inherited’ from her deceased husband was de: 


a vised in equal shares to her daughter, ‘Bessie Karty, and her son, 


| ‘George Homovich,*’'To her’ son; George Homovich, she: also devised’ a : | 
the land she. had acquired by inheritance from her mother, "Another — 


; : parcel of land was devised ‘by. the testatrix to her’ grandson, Don.. 
_ Karty. The testatrix specifically: and purposely: excluded her daugh- 
ter, Flora Taunah, from participation of ‘her estate, for the" reason . 


.. that Flora had considerable. money and’ property in’ her own right. Saget oe 
Flora Taunah, who died June 25,:1954, was the mother of the ap-- 
. pellants, Leon Taunah and Tlena. Floy. Koaechata.’ The 'testatrix de- © 
. vised to her children, Bessie Karty, Jane Asenap, Ula Sue Kaniatobe, oe 
Maud. Red Elk, ‘George. Homiovich, and Wilfred Tabbytite in equabe 8c), 
~ shares, all money that.she. owned at the time of her death, which was oe 
in the amount of $63,300. 08. “Testatrix named her Aaghter, Bessie. ee 


oe Karty, as residuary devisee. - 


-.- “A petition for rehearing filed by’ thie appelliite was Javed By.’ an ao 
. oe of the Baminer; d dated December 14, 1956. In their Mics ce a. 
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* - : tor roheavinio: and now. in. eihait ieouG tie’ protestants, of Hecseits 7 : 
: will contend that one or more earlier wills. purported. to have been 
_ made by the decedent, at the direction of the proponents of her ast. 


_. will now under consideration, are in-existence and should have been 
considered; that the proponents of the last will are indebted to the 
estate of the decedent i in the sum of approximately $250,000, obtained . 
from the decedent prior to the appointment of her ouardian, of which, 
no: accounting has been made; that such accounting and the collection 
of funds due the estate are essential to be completed before a proper 
distribution can be made; that one of the ‘proponents of decedent’s 

last will, Jane Asenap, ad others filed a petition, No. 1518, in the - 
county court of Cotton County, Oklahoma, on September 12, 1953, 


_.» under oath, alleging that Wook-Kah-Nah was mentally incompetent ig 
a. and upon a. hearing, the court legally declared her to be incompetent 
and appointed a: guardian and that she was not. thereafter legally 
_.. . determined. to be competent ; that gross undue influence. was used ‘upon ie 
>’ the decedent at the time of the making of her will and prior thereto 


| by the proponents, Jane Asenap and Wilfred Tabbytite; that since | 


| the: hearing and the determination thereon . by the Examiner, im- 
_... portant new evidence has been. discovered. as ‘contained i in the affidavits. | 

ae of Shannon: ‘Wahnee, who acted: as interpreter’ in the preparation of — 

_-. “a previous purported will of the decedent. and as contained in the — 
ee affidavit of George. Coosewoon; and that the will was’ not. executed — 

-. and witnessed in accordance with the law, was invalid and not subject tae 

to be admitted to probate. An amendment to the petition for rehear= 

. ing was filed whereby it is contended. that.in the probate: proceedings - 

_.. = of the-unrestricted assets of. the decedent’s estate, by the county court. - 

~ §-of Cotton County, Oklahoma, the. administrator. with the will an-- ~ 

. pexed, appointed. therein, was, formerly. employed as. an attorney. for 

the: ‘proponents and was ‘alk employed to represent. them i in the ap-. . 


pointment of a guardian for Wook-Kah- Nah in the county court, and. - 


: was thereby informed that the proponents had disposed of more than a 
*. @ quarter. of a million dollars of the decedent’s money during the 


years 1951, 1952, and 1953, whereby they were indebted to the estate 
of the decedent but. that the said administrator with the will annexed | 
has made-no attempt to collect.said funds, to determine the amounts 
due or to establish a. claim against. the, inheritance: of the proponents, 
‘Jane Asenap or Wilfred Tabbytite, for the protection of the other: 
heirs. A similar-contention is made in the appellants’ notice of appeal, .- 
mae including, however, an. additional allegation -that subsequent, to the . 
order approving the will and decreeing distribution, it was dis: — 


ad | covered by. the. appellants that: the: Department. of the Interior had 
oe paid to.the Federal Government j in excess of. $187, 000 i in income taxes, as 
ao : and to the Oklahoma. Ta ax « Commission. about t $6, 000 on Income, and _ 


October 21, 1958. 


el that, ae income s for Shieh thesé taxes were @ paid w was. deteiitied as wae 


_ the. Supreme Court. of the United States in 1956 not to be taxable, — ee 
whereupon. the Bureau of Indian Affairs had recently filedaclaim for = 
. @ recovery of these funds. _ Appellants further contend that beforeit = 
may be determined if the funds when recovered are omitted property, =. _ 
it will be necessary.to determine whether said funds are under:thea = 
jurisdiction of the Examiner of Inheritance or under the jurisdiction 2 
of the administrator with the will annexed, appointed byt the county Sones 
. court of Cotton County, | Oklahoma. | er te 
es appears from the evidence diced: at the ene that he oe BS Fae 
ort Wook-Kah-Nah, a Comanche Indian, was unable tospeak any = = 
-. .language other than Comanche and undarstood. only a few words of. Ges 
_ English, was almost totally blind-and was unable to read or write. 
_ She was possessed. of her own allotment. and several parcels of ree | 
stricted land which she had inherited. Oil was discovered on Wook- 
- Kah-Nah’s own allotment in 1946, whereupon all of the proceeds from 


‘the royalties and income therefrom were held in trust by the Bureau ~ : 
~ of: Indian Affairs inher’ individual Indian account, and after June. . 
~ “97, 1951, were paid out to her from time to time as she requested, in. -. 


. accordance: with the provisions of 25— CFR 104.3. (formerly 221.3). 


| During the years 1951, 1952, and 1953, sums totaling. in ‘excess of 


$200, 000 were withdrawn from Wook- Kah-Nah’s individual account : = 


upon her written requests made over her thumbmark. From the 


money received, Wook-Kah-Nah madé purchases of. land for each of ° 


her children, and from time to time gave each of them sums of money, : a 


with the possible exception of Flora Taunal.. Her generosity ‘in this. 
regard greatly favored her daughter, Jane Asenap, and her son, Wil-.. 7 
fred Tabbytite. - These two children were her youngest, neither own- - 
ing any property except.as was given: to them by their mother. The - 
other children ‘of -Wook-Kah-Nah had inherited properties or re- 
ceived substantial. devises from the estates.of their father and their. 


: brother, Herbert Homovich. Upon the petition of several of the chil- . - 


_. dren, the county: court. of Cotton. County, Oklahoma,..on September 3 
OAL 1958, appointed. Funston Flanagan to act as guardian for Wook- 
ore Kah- Nah to conserve and look after her unrestricted - property, which 4,8 

_ was.the: money received. from her: restricted. trust funds, distributed © aoe 
6 from her- individual money: account. by. the ‘Anadarko. Indian. Office. eins ae — 

_ A’budget. was. ‘prepared. whereby | the approximate. sum. of $3,000. was [oo 
ae ‘withdrawn each month. from her money account from which substan- ~ . 
a tial. amounts were © paid to the children as ogee by Wook-Kah: ° Bu a - 
a - Nah. eS ae 
cae “The. contention: vot, the appallsnts ‘that ie previous ill. of Wook: Fee 


os : - Kuh-Nah should have been consider ed ab the hearing’ was: well: an- ee 


"te oe 
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Sveieal by. the. Tieniien in One order denying. i petition for: re- a : 


* ~ hearing i in which he concluded that since the will of February 20, = 


1954, being considered in this case contains a revocation clause yovok? | 


_.to be introduced as contained in the petition for rehearing is insuffi- 
~ cient to change the decision. Therefore, all former wills having been 


ing’ all former wills made by the decedent, there would have to‘have — 
been proof offered to show that. the will of February 20, 1954, was 
invalid before any proof of former wills could be considered: No 
such proof was given at the original hearing and the evidence sought 


revoked by the will of EOpEUALY 20, 1954, It v was not necessary t to con- 


sider them. 
- In the ee it is ‘contended the wills dietnied by the Hixamines ! 


nd 7 had so many: inconsistencies that it. was ere ent the. decedent was 
. incompetent to make a will at the time of the making of any of said. ; 


ge wills, and that great undue influence was exerted upon her. Tos sup- 7 


port the contention of the appellants, there is included with their peti- 

a oe en for rehearing | an affidavit by. Shannon ‘Wahnee, who. acted as 
ee te interpreter and witness to a purported. will in October 1948. ‘His aff. 

_ - davit contained statements indicating that Wook-Kah-Nah was being 
- s : influenced by her daughter: Je ane,. who * was ‘present, at the making of - 
— _ the: will: The affiant also expresses on” opinion. that ‘Wook-Kah-Nah Pe 

2 was not capable of ‘understanding what she was. doing when the will 


: 2 was made. We do not consider that matters occurring. in 1948 can — 


oe a be given. much probative value. to prove. the invalidity of a will made e = 
en 1954, This: is’ especially so’ since the suggested evidence results 
ase se from. the statements made by an attesting - witness to the 1948 will. 
eae The testi imony of an attesting ‘witness who tries to impeach the mental 7 = 
3 a “capacity. of the testator and’ the due execution. ‘of the will is entitled a. 
co _ to little credence and ‘should be viewed. ‘with suspicion ‘and caution? 
In their response ‘to the. petition for rehearing, the proponents of _ 


a the will'of February 20, 1954, included the affidavit of Samuel Mullen 


aa who also acted as attesting witness to the will of Wook-Kah-Nah in . 
i 1948. ‘The affiant refutes the statements made by the affiant Shannon 
Wahnee and states’ that no member’ of. Wook-Kah-Nah’s family was 


| present: at the time:she told the scrivner r of the will how she wanted | 


” ; ‘Coosewoon; an old acquaintance: of Wook-Kah-Nah, which contains — 
conclusions and statements’ of fact that’ have no probative value i in : 


rs her property to be devised: 


‘The petition for imei ‘also Facudie: the affidavit of ‘Gaia. : 


determining the validity of decedent’s will of Penney. 20, 1954, 


1 Bodine. et ‘al. v: Bodine, 241 Ky. 706, 448, W. 2d 840. (1981) : Forehand v. Aowyer, 147 ho x 


 -"Va,.105, 186 S. E. 683 (1927) ; Garrison’ v..Garrison, 15 N..J. Ha. 266 (1858) ; eited 79 


cae ee ih R. 401; “Loomis v. Campbell, 333 Til App. 617, 18. N. id. 2d 143 anes) : Occatars ie : 
_— otato, 92 Calif. A. 2d: 865, 208 P. 20,486 ane eas —_ Rear eee 


ge ee aa em 


eee se “ESTATE: OF WOOK-KAH-NAH . bo ge a3 oekcns eee 


October. 21, 1958. 


Tei is ‘bontandled by the appellants that approximately $250.0 000. of the ; = Ss es . 


: os Stand: of Wook-Kah-Nah were wasted by Jane. Asenap. and Wilfred. o Soe 


_Tabbytite, the proponents: and principal devisees of the will, and that. * 


said. proponents are indebted to the estate for such funds wasted, upon: en 
2 which. an accounting’ should be required. by the Examiner. iid such oe, 
funds made a part. of the estate before. an order of distribution. Was 80 
<i issued. - We cannot. agree. with. this contention. - “Tt las no place WS : 
ae this proceeding. — Subsequent. to Jt une 27, 1951, and. before a ‘guardian on 


_-was.appointed to handle the affairs ‘of the decédent; she was entitled. cf - % 


: £40, withdraw any and. all funds: in her individual Tndian money. ar es : | ; 
count under the. provisions. ‘of 25 CFR 104.3 (which became effective nas 


~~ June 27, 1951). These funds. when withdrawn were no. longer. sub- ie 
a ject to the ‘Department’ S jurisdiction. and. became, nontrust property ‘ge. 
- of Wook-Kah-Nah. to do with as she. pleased. Any action seeking : BIE ey, 


a accounting . of such unrestricted funds or seeking to establish a right a 


thereto -would -be cognizable in the courts.: ‘Failure to resort to the: | 


courts would not. alter the unrestricted character of the property, nor. 


would it confer upon the Examiner of Tnheritance_ any, junediction aes 

. over the subject? eee er ar 
.- Appellants rely. upon. ‘evidence adduced at ‘the. ee to sonclude a 
i: ‘that: Wook-Kah-Nah had been blind, incompetent, and. totally unable ~ 


to-understand the object of her bounty, the. value of money, or the: | 


: extent of her property. since. prior. to. the’ year « of 1941; and that she- 
: “was legally: declared ‘to- ‘be mentally incompetent. on ‘September: 21, Seas 
. ° 1958, in the. county court. of Cotton. County, Oklahoma, a guardian ° ae 


d having been. appointed, and she remained under the ‘guardianship. : 


_. until her death. The greater weight of the evidence appears toshow = > 
_. that. although, aged and blind, the decedent was well aware of thee 8 hs 
objects of her bounty, that she: knew the extent of her properties : amd S 
- the comparative values thereof. It appears that she did not compre- ee 
“hend the full merchantable; value of her properties except that some 


had considerable value... Several of the: appellants in their testimony - 


. stated that the. decedent knew what. she.’ was doing, that she. was alert, ae a. 
- that, she knew all of her children. but. was. deficient only i in her ability» ee 


: to. appreciate the value of larger sums of money. Mr. Funston Flan- He 


agan who was acting | as decedent’s. guardian. had considerable. oppor-- : . : 


Pe tunity to discern her competency to make a. will. - ‘He testified. that. — o: 


_ she had a fair. understanding of what was going on.around her, that: a ao 
» She. had_an idea as to the way she wanted her property to go and. hers 
reasons for it, that, she knew the results of the disposition. of her real = 


and personal property, that she knew the extent.of her holdingsand 


i. "property; and that she wasable to give the general: location of} Aer: . Q oo 


Poe . 3.CE. Hanson v. Hoqman, 118 FP. 24. 780 (1940). 
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_" Various. i one identified ha own * gllotment and, “heoigh' ine 
we eg _ terpreters, informed the scrivener that she wanted the north half to | 
go to her. daughter A ane and the ‘south half to her son Wilfred. Ti. Ss 
us 4 Was the scrivener’s opinion - that she knew that her. allotment was 
~~ - valuable. Dr, Henry G.. Smith, who had been attending Wook-Kah- e 
-. ©. Nah for'a number of years up to the time of her death, testified as to 
oe dee thes physical and. mental condition of Wook-Kah- Nah. He. testified. _ 
--.. © that in his opinion. she was alert and, as of February 1954, she had the 
capacity of knowing what she was doing, the results of her actions, 


ae and had. the mental capacity - to. execute a will, The attesting wit-— 


Mau -hesses. who spoke and understood the. Comanche language, both testi- ie 
fied. that the decedent, on February 20, 1954, was. alert, having: the =, 


“.- mental capacity to make: a will, and that she had full aad complete 7 


_ knowledge of the contents ‘and effect of her will. ‘Other facts and 
a circumstances, as reflected. by the evidence, : are that J: ane and Wilfred, oe 
. who receive the major portion of the decedent’s estate under the will, — 
ss are her. youngest, ‘children, for whom she had shown a definite pr of. 
erence. Jane and Wilfred did not share in the valuable estates of the : 
 decedent’s prior deceased husband, or her prior deceased son, while 


ce the other four children received a ee in each of those estates, both 


a of which contained oil producing lands. . The decedent also excluded _ 
her daughter Flora. (who was living at the time of execution. of the 


" | will, ‘but who died on June 4. 1954). from. participating im her: 68- : 
_ tate “for the reason that she has: considerable. money and property” 


a on (oil producing | lands constituted the bulk of her estate). Each of the — 


ee 4 other four children participated. in 2 division of the estate by de- a 


. _ cedent’s will,.either by devises of land or the general devise ofallof 
her. cash on hand at, the time of, her death, which was given to all Of : 


“her children, excluding Flora, in equal shares, ~The disposition. of 


Bae her estate pea by. the. testatrix appears to. be a ‘natural, and. logical . 


Re distribution | with an apparent, appreciation of the values of. Gd es 


ae Property and’ particularly 0 of her own oil producing ; allotment. ° - 
~The appellants have emphasized that since » ‘the ‘county. court a 


declared ‘Wook- Kah- N ah ‘mentally. incompetent _ on. September 21, 


ede 1953,.and a guardian was appointed, ‘which guardianship continued . 
ae uitil her ‘death, the. will-of Wook-Kah-Nah executed: on February % 
~ 90,1954, was “‘maile’ during the period of incompetency. “Tt “was ge: 


stated by the guardian that he did not manage the decedent’s proper-- 


- ties ‘but only. carried out the division of money received from her 


oo . Indian. money. account, aS had been agr éed upon. by. the decedent and” L 
"was approved. by. the Area Director. It has been well established - 


te : by 1 the courts that an adjudication ofa ‘testator’ 8: mental incompetency —_ 


ea : to manage his Bree is to’ be. considered i in the: determination of ao 
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October OT, 1958 ; 


- | thereof.* 3. 


a The protestants: ‘ondanvored to Ae by. the avdencs ‘that the ae ra a 
o _tatrix lacked understanding, did not know the value of larger. sums ie 

o OF money. and failed to comprehend what was taking place around 
= her. “In. commenting on, the test. for determining: testamentary capace 


oe Chis testamentary capacity, but such evidence i is ot conclusive proof . es 


ity when the testator is a person shown. to have limited knowledge ~ 2 


‘cn of the laws of the State on the general subject, the. Supreme Court as ? 
<7 of Oklahoma, 2 in the case. of Jones. Vv. ee 135. P. 2d. 53 (OH, fo ee 
* 1942) said: eo ag 


“However this 4 is a. subject that is “not without previous consideration. by. the es: 


courts of this State. In re Blackfeather’s Hstate, 54 Okla. 1, 158 P. 889 (1915); 


In re. Nitey’s. Estate, 175 Okla. 389, 53 P. 2d 215. (1985) ; * * * In re. Wah- Nee 


e : tah- he-um-pah’s state, 108 Okla: 1, 232 P. 46. (1924) ; and other cases under. 84 : ee 
-- ) Ov 8, 1941 see. 41 and notes. | These: several . cases: ‘include wills: ‘made ae 


‘Indians who in. their lifetime had.“not wholly. ‘dropped. the “mode Of: ‘life ie eet 9 


of their ‘fathers, and had not adopted to. any appreciable. degree the apbite se a y® 
aa man’s way of life, and yet: were held to possess. testamentary capacity. ‘Tes-. Be eh eae 
‘ f tamentary capacity has been described by this court in re Nitey’ s Estate, supra, a ing ag ak 
ot: as being a. state. of ‘mental capacity ‘to understand -in a general way the nature a Pa 
ee of the. business. then ensuing; . to be able to bear’ in mind in.a: general way the eae es — 
nature and situation of the property, to remember the ®: Objects of her om: and a gs aio 
-, to plan or understand the scheme of distribution. | wd ee 


: It is apparent, from the-record that et testatrix, “Wook: Kah- N ab; Ke : | a 7 
— _ knew’ each: of her’ children and:was aware of Dae: one’s: financial oe 


_. Status; she knew.in. a. general way: all’ of her: properties and which » . : : : Pe 


eae of greater value; ‘ah knew that she was receiving large royalty 


ce payments. from the oil: produced from her own allotment: and: she oe Se 


_ had a definite plan. for the distribution of her estate ina manner) 
__ which she believed would.‘best: meet the needs. of her children. and = 
Bae satisty her own desires. It is evident that the testatrix demonstrated Lo ee. 
a sufficient. capacity: to. satisfy the eros for the: ‘validity: of a ae 
2 her will made on February 20,1954... 9s : = 
= Phe charge that ‘undue influence: was: See upon n Wook Kah: a 
—.. Nah: at. the time-ef making. her «will of February 20, 1954, by J ane a py is 
mec Asenap, one .of: the: ‘principal beneficiaries thorounder: is not: sap: io 


ported: by the evidence. There: appears to be no doubt:that J ane oe “ 


»  Asenap and* her brother: Wilfred. : Tabbytite, ‘were: favored . by: the: | 
decedent. It also. appears that: the decedent, although: alternately. eer ee 
_. living with several: of: her children; :did: for longer: periods ‘of:time = 
7 “make: cher. homeswith her datighters; Jane: Asenap: or Bessie. Karty: ee 
i. Beas her: generosity toward her ohaldren, ia in: » the: way! ‘of gidts of Jand cre ae Te 
a Im-re Wheeling’s Hetate, 108 Okla. 81, 175 P. 24 B17 (1946) + Im re Shipindn's Betatey °°. 


ae 5 Okla. 56, (85 P. “2a 317. eey In. re Nieys Estate, 175 Okla. 389, (58 Pe 2a vamee 7 
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ee ‘co OF. money, she oa gave - i ane and Wilfred larger ae: a 
and after the appointment of her guardian she pr rovided in the | 
~ budget of distribution of. her. funds ‘for larger amounts to be given. - 
to these two favored children. The record fails to show any dnstance - me 
= or any act on the part of any. of the children to influence the decedent. _ 


in the making of her will. The testimony adduced. at the hearing : 7 


| ee that no. member of the decedent’s family was present at’ the 


ae making or the execution of her will-on February 20, 1954. . Tt appears, - 


a ~ however, that one of. the appellants, Bessie Karty, on that day — 


ae brought her mother to the office of Funston Flanagan, who prepared my ee 


e - the will, Also, that at the time.of making her will decedent. was 
- taking her home with Bessie Karty. — | Ge 


Appellants: contend. that most. all. of the large: sum’ of 3 monet - 


© “yeceived from the Indian agency, purportedly for Wook-Kah-Nah, 


from. July 1, 1951 to September 1953, ‘was wasted by Jane and > 
Wilfred, being a fact which was not: considered: or: investigated by: 
the Examiner. They | further contend that. such facts are conclusive 7 


= - proof of the mental incapacity. ‘of Wook-Kah-Nah and of the in-). - 


“fluence exerted. upon her by Jane. and. Wilfred. It appears from the - 
record. that: Wook-Kah-Nah gave money to all. of her children or 
purchased | property for them from the funds so received with the 


possible exception of Flora Taunah. From the testimony of the 


. several children when asked questions in reference to the gifts of 


ep, , money or property by Wook-Kah-Nah to the children, each of their. 
-answers were to the effect. that Wook-Kah- Nah ‘knew: what she was 


doing, No indication. appears in the record that the gifts: made by 


the decedent were a result: of her mental] incapacity. The gifts made . 7 


_ by Wook-Kah-Nah to her children appear to be a natural showing | 


aa Mi of-affection for them. -She was greatly. advanced i in age, almost blind, . _ 
with few. personal. meeds for her own comfort and had little op- 


| portunity or ability to participate in things for. her own recreation 


a ee or enjoyment. She suddenly became the recipient. of large sums of — S 


7 : money, for which only a small part could be used to satisfy her: per-* | 
- gonal needs, but did provide for her'a. feeling of security. Like any 


vay normal parent, she was able to find enjoyment and satisfaction by 


ee sharing her good fortune with her loved ones. Under the circum- — 


stances, this appears to be a natural thing ‘for her to do and not the a: 


2 result of any mental deficiency or undue influence. © 


. From the statements made in. their testimony at: “the eee the oe 


; oS i sppellanis, had no objection to the will of the testatrix insofar as it’ 
divided the land, but they believed that all of the children. should | ae 


hae | 8 share © equally i in ‘the oil —— derived from the land. 


bang os ae ESTATE OF WOOK-KAH NAH 3 ae on bas ee 


October 21, 1958 


“The once of ee recites that. the Deparment’ of tha: Tntator : . = fa key 


. paid to the Federal Government in excess of $187,000 in income taxes, _ 


ee and to the Oklahoma Tax Commission approximately $6,000 on ~ a 


“income. that was decreed by the Supreme Court of the United States ~ 


4 not to be taxable.* The ‘Bureau of: Indian Affairs has. caused claims ~ eo 


to be. filed for the recovery. of these funds. It is contended that it. a 


will: be necessary to determine whether said funds are under the 


- jurisdiction. of the Examiner of. Inheritance | or under the jurisdiction — . on 


r: -- of the administrator with the will annexed, appointed. i in the county — a : os 
court of: Cotton County, Oklahoma, before it may be determined if 


“ the same is omitted property. It: appears that any refunds re- 
covered on these taxes previously paid out of the decedent's trust or = =~. 


restricted account would be returned to such account, and would be 
a subj ect to the probate jurisdiction of the Examiner of Inheritance. 
‘When these refunds are received. and placed i jn decedent’s account,’ 
the Examiner will then issue an order to modify the.original de- 
cision of August 17, 1956, to include. such funds and order the dié- 


__. tribution to those persons entitled thereto, in accordance with the 
regulations pertaining -to omitted property, 25 CFR 15.31, The’ 


original order of August 17, 1956, ueed not be stayed, reconsidered, 
or amended pending a refund of these taxes... . 
_ Upon-the record of the evidence adduced: at the hearing and. upon 
the. applicable law as stated by the courts; we concur in the deter- 
-ynination of the Examiner of Inheritance that the last will and tes- 
- tament of Wook- -Kah-Nah, dated: February.20, 1954, represents the | 


testatrix’s true: wishes. renee the. disposition of her property, her: ° 


free and voluntary act without being subjected to any undue in-. 

fluence, that the will was. properly made and executed, and that. - 
the testatrix was possessed. with sufficient mental capacity | 80 as. to. - 

we of sound and disposing mind and memory. 

_ + ‘Therefore, pursuant to the authority delegated to the Solicitor by 
| “ihe Secretary of the Interior (sec. 25, Order 2509, as revised; 17. F. BR. 
__ 7243), the order of the Examiner.of Inheritance denying the petition \ 


for rehearing is. affamed and. the. appeal is dismissed. 


eae Angost 17, 1956. 


~The Anadarko area field representative is directed. i “disteibute : 


the decedent's estate in accordance with the Examiner’ S. onder, dated : ee: 


_Epsroxp T hee 


“8 Squire v. Capoeman, 351 U) 8.1 (1956). 


metus de Solicitor: a es oe 
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cs E. KADANE, & SONS 


| pa A-27671 | : Decided October 30, 1958 


= Mineral eine “Act: Lands Subject to—0il and Gas Leases: sate ae 
Subject to. | er ee 


--Where the records: of. the Depar fant show Hine: public lands. have. been set . 
aside. as.a- permanent addition to an. Indian. reservation, those. lands are  - 


» not lavailable for oil amd, gas ene under, the Pons, of the Mineral. wag 


‘Leasing Act. 


7 Withdrawals and Reservations: Generally 7 
“4 ) _ Where, by act. ‘of Congress, all vacant, unreserved, and sitanoesd of. publie ; 


_ ~~: ands. within a: described area are permanently withdrawn from: all forms — j 
. of entry or disposal under the public land laws and where the lands. are ae 
later identified by a survey accepted by the Department, the lands. covered ne 


= . by. the survey are withdrawn from disposition and applications filed there- 
: for ‘qoust “be gh araccee regar ‘dless of whether ae survey was. eceuEAe, or 


pes inaccurate. 


: _ APPEAL FROM. THE ‘BUREAU oF LAND MANAGEMENT | 


this 3 is an appeal to the Secretary of the Interior by G. E. Kadane 
& Sons, a. partnership, from a decision‘of the Director, Bureau of 
Land Management, dated February 3, 1958, wherein the Director. 
affirmed’ the action of the manager of the land office at Salt Lake 
_. City, Utah, in rejecting three offers, filed by the appellant on Ji anuary 
28, 1957, for noncompetitive oil and gas leases under the provisions — 
‘of section 17 of the Mineral Leasing Act, as amended (30 U.S. C., 
_. 1952 ed., Supp. V, sec: 226).. The offers ‘were rejected by the manager 
because ‘the. lands embraced therein are within the. Navajo Indian 
. Reservation as enlarged by the act of March 1, 19338 (47 Stat. 1418). 
In ats appeal to the Director, the appellant contended that the 
survey made of the area added to the Navajo Indian Reservation by 
the-act of March 1, 1933, is erroneous and that the plat of the official 
survey thereof includes evithin the boundaries of the addition lands 
_. which the’ Congress’ had not intended should be added to the reservar _ 
‘tion. The appellant contended that its offers embrace lands which 
are outside of the reservation and that those lands are public lands’ 


a _ subject’ to the operation of the Mineral Leasing Act (30 U, Se Cs 


i 1952 ed., sec. 181 ef seg.). 


, The Director found: that the lends ace are shown: on. ae official | - 7 
= int of survey, accepted i mM. 1947, as being within the reservation... He 2s 
held that acceptance of the plat segregated the lands from the public Shae 


- domain; that while that survey stands the lands shown thereon as 


' being within the addition to the N aVvajO Indian Reservation are not 


é : available a oil. and” gas leasing under the . terms of the Mineral. : 


wT aes ode is Pe 2 Ges ORADANE: & SONB. 80s Sets 2 BAZ omen, 


: October 30, 1958. 


Leasing Abb: and ‘that therefore it was correct to reject. thie. ap- as 
- pellant’s ‘offers. He found further: that certain of the lands covered - Lae 

: oan sy the offers had been. patented to individual Indian allottees without . 

- yeservation of the oil and gas deposits therein and that. portions i ee 

‘the: lands applied. for were within the-known, geologic structure of ee 

 B, producing oul. and. gas field prior to the date on which the offers. h ee! 





were filed. - 


“Ini this: ene to tie: Ga the appallint epee that its. _ 
offers should’ have been rejected as to so much of the lands’ as. are | 
~ included in, patented individual Indian allotments and as to those ee Be 
“lands which were, when. the offers were filed, within the known : weer 
- logic structure of a producing oil and gas field. Tt contends, however, _ ac 
- that the Director erred: in not ruling on the accuracy of the survey 


and in not ruling specifically on the question whether the lands ap- 


-. 


- plied for are actually within. the boundaries of the lands set aside - ? oo ; 
as an addition to the ‘Navajo Indian Reservation by. the act of. March cP yniete 
es 4 1933. | a 


The Conan idiende of Indian Affairs the Na avajo Tribe, ad’ The : 


“Texas ‘Company, which company holds oi] and gas leases on portions. 2e,2. 
_. of the lands included in two of the offers, issued by the tribal councik’ 
ae with the approval of the Secretary of the Interior (or his delegate): eee 
under the authority of the act of May 11, 1988 (25 U.S.C.,1952ed,. 
‘secs, 396a-396f) , have filed documents in. support. of the ‘Director’ Bo 


— decision’ and each requests that, in the event the correctness of the | 


survey is to be inquired into, he. or ‘it. be: fhe an opportunity to be : ee 


_ heardi in the matter. e. 
_ However, it is deemed to be ‘unnecessary for the. purpose of Sen | 


4 ing the Kadane appeal to inquire into the correctness of the survey” = pee 
of the lands added to the Navajo Indian Reservation by. the. act on ae 


March 1, 1988. 


That: act—“An Act To Bemaente set aside. certain: n' lenis m 1 Utah: > - . 
as an addition to the Navajo Indian eae and. {for other pur a es 


* spoaes?*—-prevides,3 an section 1 thereof : 


That’ all vacant, unreserved, and undisposed. of public Jands within the areas 


in the southern part of the State of Utah, bounded as. follows: *.* * also. | 
beginning at & point where the west rim of Montezuma Creek or wash ‘initer-. - 

sects the north boundary line of the Navajo Indian Reservation in Utah; thence. 
northerly: along the western rim of said creek or wash to a. point where ag ee 
“intersects . * * * to the point of beginning be, and. the same are hereby, per-. a3 


- manently withdrawn: from all forms of entry or disposal for the benefit of the. 


7 Navajo: and such other Indians as. the Secretary of the Interior rey, see. > HE. - 


to Settle thereon : OR. 2 


_ Thus, all vacant, unreserved, and een of lands hin ihe 3 c oe 3 
a _aréas Specified iri the act: were permanently withdrawn: from all forms: 7 ae 
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oe of ee ‘including ee onder the Mineral Leasing Act, and cot _ 
tS aside for the benefit of Indians.. : 


‘Implicit in the act is the ae chad on dans Bac vA abe os 


ae hacer ton be identified. ” They were So identified by the survey oe 
~~ aecepted in,1947.. | 


~The lands for which the appellant eens are Schou by ie official a 

; ‘records of the Department as withdrawn lands, being part of the 
area described in the above-quoted portion of section 1 of the act. 
"They have been treated as lands set apart from the public domain. 


cand at. least. some of them have been leased for oil and gas purposes © a 
with the approval of the. Secretary of the Interior. Tacit in his . 

oue approval of those leases is a recognition that the leased lands ‘were 

added to. the reservation by the act of March 1, 1933, and that the | 


7 survey made to identify the lands so added 4 Is correct. 


“While that ‘survey stands, the lands are. not. available for ore eee 


. under the terms of the Mineral Leasing: Act. Whether the survey 


~ “be correct or incorrect, the acceptance thereof had the effect of.with- 
drawing the. lands coma thereby from. the operation of the Mineral | _ 
are ‘Leasing Act. Ira J. Newton, 36 L. D. 271 (1908) ; of. Stoneroad v. 
. . . Stoneroad, 158 U. s. 240 (1895), and French, v. United States, 49 Ct. ied 
| Cis. 3387 (1914). | oo 
The Director of the Buneaa of Land Nadia was ‘not required; ar. 


co merely | becamse. an application was filed to Jease lands. shown on the © ; 
Official records of the. Department to be unavailable for such leasing, © 
pest to inquire into the accuracy of the survey. or to determine whether 2 


lands shown by that survey as having been added to the reservation a 
_. Were. actually ‘intended by the Congress to be so added. - | Se 
Having determined that, according to the records of the Depart- y tag 


ment, the lands applied for were not available for leasing under : - 


~~ the Mineral Leasing Act when the lease offers were filed, it was in- 


. eumbent on him to reject the offers. Noel Leuscher, 62 I. ‘D. 210 . : : 
(1955) 5 D. Miller,.60 I. D. 161 (1948)... os 
~ Accordingly, it must be held that there 4 is. no ‘tnerity in. the iSecl p AO 


_ Therefore, pursuant to the authority delegated to the Solicitor 
a by the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; Fe ee 
ITF. R. 6794), the decision of the Director, Bureau ¢ of Land Manage- { ote 
4 ment, ig affirmed. oa 6 | ex 
ee re — T Pa. bP tee ine ee 
Acting Solicitor. 


<A, ge ged PAUL, Hh DUDLEY Be greet  SAdOe a 


Segoe, 2 ben Ra i October 30, +1958 
hgh es PAUL H, DUDLEY - 
A-R7872- rag October 30, 1058 _ 


Rules of Practice: Appenls: Failure to Appeal. 

Where a decision of the manager of a land office gives an aaplioaite for 
an. extension of an oil and gas lease 30 days in which to file a bond or 
to tale an appeal, failing in which the application for extension will, be 
denied and the lease deemed to have expired, and the applicant does neither 
within the: time allowed, he loses his Magne mG have the manager’ s ‘decision 
reviewed-on the merits. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| ‘Paul H. Dudley has appealed from a letter of the Dice ‘of i 
3 the. Bureau of Land Management dated February 19, 1958, stating — 


that he would not consider Mr. Dudley’s appeal from the action of. z 
the manager of the land office at Denver, Colorado, refusing toextend 


8 noncompetitive oi] and gas lease Colorado 03235, closing the. Case, - 
and so noting the land office records. The Direction declined to con-— 


sider Dudiley’s case as an appeal on the ground that it was not timely - 
filed and. stated that the filing fee would be returned upon request , - 

a ‘to the land office... On March 5, 1958, acting pursuant to the Direc: ae © 

- tor’s” announcement, the manager issued. his decision officially. diss. 
missing the appeal and declaring the Tease terminated as: of October ae 

«81, 1956. 


The eigen shows» thiat: Dediey held eG: nonomipetitive ar wid f 
“gas leases, Colorado 03235 and Colorado 03236, both effective as. of 


~ November 1, 1951. Lease Colorado 03235. faelades: 9,497.32 acres, 


_ part of which is patented land in which the United States has re- 


“she ‘served the minerals. Lease Colorado 03236 includes 160 acres all 


= ef which are patented land subject to reservation of minerals, - Dud- = r 


ley: furnished: a bond in the amount of $1,000 to protect the interests . 
of the owners.of the surface rights in the patented land: included in — 
each: lease. Both bonds. included a declaration that the principal 
had been granted an exclusive right to drill:for, extract, remove and 
dispose of all oil and gas deposits j in or under all of the land covered 
by the particular lease referred toineachcase. > 

On September 24, 1956, the land office received Dudley’ s applica- 
tion for extension of ieee Colorado 03235 and on October 22, 1956, . 
his application. for extension of lease Colorado 03236, accompa | 
in each case.by a check in the amount of the rental for the sixth 
year. ‘By identical form decisions dated. Noyaniber at and November = 


| es 1956, the: manager notified Mr. Dudley :. 


Before: the lease can be extended the Jessee is. requir ed to file consent of the. 


. surety to the extension of the lease, and its agreement: ‘to remain bound under ae a 


| vee — 651.D., No. 11 
_ % "490274501 2 7 
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| its pr esent bond for the term ot r the extension a to file : a new: bond in ke. | 
sum, using the enclosed form.: | , 


| Thirty days from receipt ey cot are s atlowed ia cians with the requir ements — ic 


of this decision, or to appeal to. the Director, Bureau of Land Management, me 

- failing in which the application for extension of the lease will be denied and 

_ the lease will be held to have expir ed at the eoua ton of its primary: term. 

Any- appeal. must, be-filed in: this office, > “ . 
Typed at the’ end of the decision relating t is Colorado 03936: was ‘he 
following: ” “NOTH! SEE ATTACHMENT RE APPEAL INFORMATION.” A 

notation. to the ; same effect was typed at the end of the decision per- 

‘taining to ‘Colorado 08236. The decisions were. > served On. Dudley 7 
on December 3, 1956. : 

The appellant alleges that on December 4, 1956, ‘he wrote to the 

manager ‘of thé Long Beach. Insurance Agency, Charles H. Holnies, 


asking hin ‘to’ write the Hartford Accident & Indemnity Company 


in Loe! Angeles, ‘requesting: that company to forward consent to ex- — 
tension of “both: oil.and gas leases and agreement. to: continue the - 
~ bonds, sending such “notice directly to the land office in Denver. 
This’ letter. stated that the consent must bein the land office. by- 
_ December 21, 1956, or the leases would be canceled: On. the ‘same 
e day, Mrs, ici telephoned to Holmes and ‘told him the letter was 
coming and warned him about the deadline of December 21, 1956. 


On Deceniber 18, 1956, Dudley had occasion to write Holmes about 


other leases and again: referred to. Colorado 03235 and Colorado 03236 
and stated that the consents discussed in that letter should be handled 
- jin the same ‘fashion as the first.two:.. Later Dudley visited:the Long 
Beach Insurance Agency office and saw a carbon copy of Holmes’ 
letter of. December 4, 1956; to Hartford asking for the filing of the 
consents with the land office tn Denver by December 21,1956.. Holmes. . 
‘inquired and learned at that time that the letter had been lost in — 
the mail between Long Beach and Los Angeles or misplaced. 1 mn the — 
Hartford: office so that the request: for consent had. to be initiated — 
—anéw in-the latter. part of January. ‘Dudley gave’ the: land: office a 
full explanation: in his letter. dated January 25, 1957: The Hartford - 


Compamy.-sent. the consent to:the-land. office. on J anuary 28, 1957, 2 


- requesting: that it-be accepted. because not delayed. through’ any fault 
of Dudley.. On February: 1,.1957, the: manager wrote to: Dudley, a 


stating that. the cases had bean Slocad: on. eee - ee ‘because -. i 


| of his: failure to renew the, bond. He added :* pnd ee 


oy ‘do not believe that: ‘this’ office is: authorized to” feinstate: ‘the. leads’ in ‘the . | 
: circumstances: You may; ‘Sf you so desire, file new: ‘offers a r the ands ancien 
‘Subject. of course to intervening: applications: : e Ss eae 

On February 16, 1957, Dudley: wrote. the: ‘nidnager stating’ Tahal: he 
would like,.to. appeal. as to.Colorado 03235, asking: that-“extension be 
granted- on: the partof: the lease not “covered: by: the bond. "He 


pointed: out that the rental for the sixth year was paid, before Ps ee 


eee ee JEP paw ee eer, ees 


| October 30, 1958. * 


| pir can of the pr rimary term. of the lease and hae oe ee pares - 
‘to. only . 200. acres. of the leased land.. He concluded. that. “it; would 


— seem..only reasonable that failure to consent. to extension and. to. 


remain bound. would. apply: to. this acreage alone, and that, disposses-" 

- sing me of 2,998, 82 acres amounts to confiscation of property’ without 
due process. . I have your: check refunding rentals but. have. not 
cashed it,..to. ‘avoid closing the: case.” .... The. manager answered, on 


| February. 19, telling Dudley that if he wished to appeal he-musk | 
forward. the piney fee. and any. additional statement desired: to the: ae: 


‘land office within 30. days from service of that ‘etter : “upon. him. 


| Dudley paid the filing fee.on. F ebruary 25. but did not. furnish any _ 3," 


further statement. of the reason for his appeal... The manager Qe 
knowledged receipt of the fee and forwarded the file to the Director = 
‘on February 97,1957. en 

While the matter was aa in the Director’ S fice | Mrs. Dudley 
sent the rental. for the seventh year and informed the land office 
that Mr. Dudley had not cashed the check for the sixth year’s rental, | 
which had been returned to him, ‘in order to keep: the appeal alive. 
On February 19, 1958, the Director’s office sent Dudley.a letter in-_ 
forming him that the manager was not. authorized to regard his. letters | 
as. an appeal from the manager’s decision of November 21, 1956, since. 
they ‘were not filed within the. 30-day period allowed for an appeal, 
The: letter then stated that no reason ‘was apparent for 2 change: in . 
‘the’ decisions since the ‘Department has always required a bond 
covering: all the lands in a lease although. only a portion of such 


lands is subj ect, to reservation of minerals, and. concluded with the : 


- statements that the lands previously included in the terminated leases 


7 had been placed under new leases, Colorado 016555. and: 016556, and & Pag 


| that the appeal fees. could be returned. on request to the: land. ee 
On March 4, 1958, the manager dismissed the appeal from..the de- 


| cision. of. Novernher 91, 1956, and. on. ‘March. 5 1958, dismissed. the _ 


oe appeal from- the decision of November. 23, 1956, and. held. that. both _ 


leases terminated at the expiration of their primary term. on. October 

81,1956. . oa 
The record: shows that. Dor othy Chae. was -igsued a an a and; gas e 
- lease, Colorado 016555, covering all the lands. included in-Mr, Dud-_ 


 Tey’s. Colorado 03285, effective March 1, 1957. ..‘The bond furnished — 
‘by her covers only the 200. acres. designated. as patented, land. subject: tn 
to mineral reservation. Dorothy Chorney was issued anoil and gas 
~ lease also: effective.on, March 1, 1957, on. all-of the lands ‘included’ Te 
Dudiey’s Colorado 03236... The bond furnished by her covers all. of 


| tn the land included i Im this lease all of which 4 ds. ‘depignated. ¢ as Patented: : ‘ : 


| land. subj ect: to. reservation of minerals. | Ha 
-in. the brief filed in pee of his appeal to the: Secretary 2 as, to ae 
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e Golarsdo 03235 only, Dudley ponte that: hie < manager’ S 


~ decision of November 21, 1956; was not appealable since it was not 


a final order, was not dear as to the requirement for appeal from 
_ the request for bond or from the threatened future action for failure — 
to furnish bond, and did not result in any adverse action of which 


Mr. Dudley Was | oh Gad. ‘He also contends that the lease should have io. ' 


been extended as to the lands not subject to mineral reservation since — 
(1) this is necessary to preserve the statutory preference right of . 


the first: qualified lease applicant; (2) the existing regulations do not | 


indicate that:an.offer to. lease or an application for extension of a ; 
lease will be rejected for failure to furnish bond for lands. subject — 


to mineral reservation which comprise only a portion of the desig-. 


~ nated lands; ; and (3) there are no decisions of the Department hold- | 
ing that failure to furnish a bond required on a portion of the lands . 


s designated therein will require rejection of an offer to ae or APP ee 


cation for extension of a lease as to all lands. 
The first issue which must be met is “whether the manager’s 
decision of November 21, 1956, was an- action from which the — 
appellant was required to appeal within the time allowed by the. 
~ pertinent’ regulation (43 CFR, 1954 Rev., 221.9 (Supp-)), in order — 
_ to reject, his.right.:to. have the case reviewed on its merits. The — 
- Imanager’s decision plainly informed the appellant of his choice— — 
either (7) file a bond, or (2) appeal from the requirement that he — 
file a bond. It also ied him that, if he failed to do either, his © 
request for extension would be denied and his lease deemed to have — 
expired at the expiration of ‘its primary term. As tothe requirement — 


that a bond be filed, the manager’s decision was clearly final. It 
| imposed a requirement upon the appellant and set a limit tothetime 
in which he must comply. If the appellant objected to filing a bond, ._ 
he was obliged to file a timely appeal, or lose his right to object. He, a? 
in effect, enatands that the manager should have issued another de- 


cision. notifying him that his request for an extension had been _ 


- rejected. from which he could have taken an appeal. This procedure ae 


would give a. lessee two. periods in which:to appeal from the one : 
requirement that lie file a bond in 30 days. I fail to see § aay tight to 


ye have two periods for filing appeals. os 
. The form of decision used by the manager is common and pele i 5 
~ cants who fail to comply ‘with the requirement on appeals lose what- 


ever rights they had. John &. Moran et al., A 21468: Sea 21, 


1987) ; D. Miller, A-27563 (April 29, 1958). 


The appellant ‘was not confused by the manager’: ’S ecnion He : 


| . - understood what was required .of him and sought -to comply. Un- = 7 
- fortunately, those to whom he delegated the task of submitting the. 


7 bond. appéar: to have failed him. However, the responsibility was a 


| a ant: the failure of his. agents to follow ne instructions does. not : 
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i if oie. iia, of the consequences of their. neglect, ‘Albert Hi. 1. Dobry, - 
_— George H. Borovay, 64 I. D. 116, 129 (1957). | | 


. The-appellant urges that’ ‘the manager’s S decision: “was® bien ‘ ie 
as to the ‘portion’ informing him that his: request for an extension 9 


be would be denied in its entirety for failure to- file 2: bord: amd that as 


_ to this portion his right to appeal. did not terminate until 30 days Bees 


after final action, that is, denial of his request for. extension had been 


ager’s decision which is the substantive decision determining Dud- 


ley’s rights. By failing to file a timely appeal:from this requirement, Og ’ 
Dudley has lost all right to have the rejection of his request:for an 
extension reviewed on the merits. It'is Saeed to consider the . 


| other i issues raised by the appellant. 


Therefore, pursuant to the authority delegated to: the: , Solicitor by. . 
the Secretary of the Interior (sec. 28, Order No, 2509, as revised; 
17:-F. R. 6794), the: action-of the- Dikector of the Basen: of Land oe 


* Management oe to consider oo s appeal 1S: affirmed. 


-Epuonp T. Frrrz, 
ee | Acting Solicitor. 
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 BUNNO EL ‘MATSEN- baie dla: 


‘ A-27712 . . . “Decided November 10, 1968 


a 2 ‘Words and Phrases | Be 


‘Service. | “Service”. on a person. or on thie. Sithoiized representative means. the 


aes delivery or communication. of a notice or other paper in-a proceeding in| 
a sucha manner, as’ legally to char ge the. party hes ‘is served with Spore oF 
oe _ Deceiving Ths cet Oo eid ‘ | 7 : 


taken. “However, if the appellant. had had any objections to filnga 
_ bond for all or any part of his lease, he could have voiced his ob- : 
jection by an appeal within the 30 days allowed him. Not having 
| objected to the requirement that he file'a bond, he is bound by that. | 
requirement. It follows that, even if he were to be allowed another 
~. appeal period from the. closing of the case, there would beno grounds ~~ 
on which he could base his appeal. I fail to see. how. Dudley can | 
‘be permitted to raise any question as to the : necessity for filingabond 
unless he is given two appeal periods. — The contention that the first — ee 
a appeal period would deal merely with the requirement that a. bond. fo oe 
be filed and the second with the consequences of failure to file a 
' -bond: appears to’ me to be insubstantial. There was: only. one require- 
_-taent’ imposed’ on: ‘Dudley, that he file” a bond, and one: ‘alternative 
ae - offered hin, that he appeal. Thése ‘were, incorporated: in the man- 


me 


; aia wes DECISIONS OF THE. DEPARTMENT: OF THE INTERIOR 165.3 1D. 


"Rules of Practice: Appeals: Generally 
By” departmental | regulation: (43°: ‘OFR, 1957» Supp., 221. OB. (d) yy iste: oy 


_ party is: represented by an attorney, service: of any’ document. relating to. . ie 


the: ‘proceeding upon such attorney. will be deemed: :to- be service on the © 
- party he represents, and service of a copy of a decision on an attorney of 
record 18 notice of receipt of the decision to the party he. repr esents. 


“Rules of Practice: Appeals: Timely Filing | | ee Ee gg 
AD appeal to. the Director of the Bureau of Land Runeeetiene foi a hearing 
examiner’ Ss decision is properly denied where the notice of appeal was, not 
filed” within we time required by the Department's rules: of ae actice. 3 


“Rules of Practice: Appeals: Generally r . | : 
On an. appeal to the Secretary froma. decisibw: denying an appeal from ¢ an. 
examiner’ Ss decision which held. 2 mining claims and a mill site null and | 
“Void, ‘a’ requirement that a $5 ‘filing fee for each separate mining ; atm 
“and the mill site accompany the: notice of. appeal was pr oper. “(> oe 


_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT - * 


Spisne: E: Matsen. has taken. an. appeal. to the. Sota of ‘iis 
ination from: a decision. of: February 11,; 1958, by the Director: of the. 
Bureau:of Land Management: denying an appeal. which Matsen filed © 
froma: decision .by.a hearing examiner involving: the appellant’s 12 - 
mining claims | and : a mill site’ situated in J efferson County, 
Washington. : 

A hearing -v was held in eee. ‘Washington: on- © Sepieriber 5, 
1956, on charges brought by. the. United States that the land. covered 
by. the. appellant’s mining claims. is nonmineral in character :and 
that a.valid discovery had not been made on any of the claims, There- 
after, i in. a decision of November 30, 1956,.on the contest, the hearing 
examiner declared the mining claims and the mill site null and void. 
A copy. of the decision was served on Arthur. R. aU eeey peeomney 9 of 
- record for the contestee, on December 7, 1956. Sieg te 
- In:a notice received on June: 10,. 1957, Matcen: pened: from ihe 


. examiner’s, decision to the Director. By decision of June 12, ‘1957, 


the examiner. dismissed Matsen’s appeal because it was not fisely 
' filed. The only question in dispute on the instant appeal is the cor- » 
-rectness of the decisions denying Matsen’ s appeal to the Director. 
At all times pertinent in-this case, the rules of practice governing 
appeals to the Director required that notice of such an appeal be filed 


within 30 days from receipt of:the decision from which the appeal aes 


was taken Another rule of practice provides that where a vet is 





148 CFR, 1957 Supp. , 224.2 provided that: ce 3 
‘“‘A person who wishes to appeal to the Director must file in the office. of ‘the. officer who . 


made the decision a notice that he wishes to appeal. Wxcept where an agency of the 


Federal: ‘Governmént or:of a State or territorial government or political subdivision: thereof 
ora municipal corporation: is the appellant, the notice. of appeal must be. accompanied by a 
filing fee of -$5 for.each separate application, claim, entry, permit, lease, protest, or similar 
filing or interest on which the appellant is seeking favorable action.. The consolidation 
of appeals will not relieve each appellant of paying the same filing fee that he would have 
to pay if he took his appeal separately. The notice of appeal must give the serial number. 


© 408) kos esos, 2 UINEPED: STATES <V.-MATSENS oc) ABB. 
te | November 10, 1958 7 eee 


: represented, by a an. “attorney, service sof a , document. on thie. attorney 7 


will be. deemed, to. be. service: on the party. he represents.” ‘The ex-. | 


aminer’s decision. of Br une. 12, 1957, held that since Matsen. had, not. 
— filed a notice of appeal from the decision of November 30, 1958, within 

30. days | after a copy. of the, decision. was served on his attorney, the a 
appeal | was not. timely. filed. The. decision did not.allow. the right. of 
appeal, but. nevertheless, 1 in a letter to. the. Director, filed on ‘December 


; 16, 1957, Matsen. enclosed : a memorandum. on appeal. from the. OX~ 7 “3 
aminer’s decision. of June 12,1957, and requested that the. Director } 


render a written decision Pierson, wera 

- In an affidavit. of J uly 15, 1957, submitted i in “support of ned Eel 7 
‘to the Director, Maitsen acknowledged: receipt on, June. 5, 1957,. of the ~ 

~ examiner’s, decision. of November 30, 1956, through Matsen’ S. former 


- attorney ¥e Arthur. Re Paulsen. : “Matson. stated. i in the affidavit that’ he rie 
: had. no knowledge of any. decision, having been. rendered: before. May. | 


15, 19575 that. notice of appeal to the Director. from. the: decision: of | 
oN overber 30, 1956, was filed within. 30. days. of the date, of ee of 

the decision by: the person taking the. appeal. - og - 

On. appeal to. the Director, it..was ‘contended, ‘inter: ce that the 7 
provision in section 221.2 requiring. that. appenls be filed. within. 30 | 

days: after,the person. taking’. the. appeal received. the decision he 3 1s 

| appealing: from 1s a special provision: and. that, therefore, -4 it is not 


a limited, modified, or. controlled. by. section O91. 95. (d). regarding: the 74 


effect, of. service. oF any. document relating to..a proceeding. om.an at- — 


torney. representing a party In a case, as the latter provision. isa gens a 
eral Provision. . ‘The. contention. 1s.based_on: ae rule. of statutory. con; 


of other jderitification of the case amd mat be received: in hie ‘office here. it. is peqdieea: 


Lo: be- filed within .30 ‘days after the. person, taking the ,appeal.received. the: ‘decision he is ; . 
appealing from. No extension of time will be granted for. filing this notice. A. notice of 


appeal: which is filed late ‘or which is not accompaniéd’ by ‘the required. filing fee will not 
be: ‘considered: and .the: case. will be closed by the. officer. from. -whose decision the appeal 


is taken. _ The: notice. of appeal may include a. Statement of the Feasons. for the Appeal ee se 


pete arguments the appellant wishes to ‘make. = " [Italics added: 4 Ni 
“This regulation: was! amended. effective. March: 22, : 1958 (23-.F.:R. gun without ‘Sig: 
nificant difference SO. far. as. the issue in this appeal is ‘concerned. , cic ae ele: G, * 
248 CFR, 1957 Supp:,; 221.95 (a): provides : | ee ee ees ee 
i: in’ ‘all; cases: where :a party .is represented by an: abe such : attorney: will. te recog: 


nized as fully controlling the same on behalf of his client, and service: ‘of ANY. document | 


relating to the proceeding upon such attorney will be deemed to be service on’ the party 
he represents, Where..a- party, is. represented. by more than ,one. _attorney,.. Service pon 7 
| one of ‘the attorneys. shall be sufficient.” . , 
Ss By way. ‘of explanation, the’ “appellant: siiggests ‘that ‘the “porinicn attorney” of record : 
lost: interest. iii’ the: ‘case or: neglected: to “notify the: appellant: of ‘the’ examiner’ s decision. 
However; there.is :évidence in the: record which -conflicts with::the appellant’s. statement 
that he had no knowledge of any decision having been rendered before May-15, 1957... 
The hearing examiner received a copy of a letter.of May 17, 1957, :to Matsen from hig. 
' former attorney;. Planar -R. ep uleets: regarding te: decieion of November 80, Sands match 
atates in part that :. cere re 
“oe, GRO Ce: mailed’ notice to you last. Dseeuher < ‘of the: rere the spear time: fou 
the order was thirty days, and I, being without any further evidence. in the; -case 
ce upon: which: to. base: an appeal,:notified: you that:I would not: praaeed. ‘with: an. appeal 
“in ‘the. absence . of-additionat. evidence vite woud siieiea same: ES Se 4 


4. 
eters a = 
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? seaehon that where hares 1s, 1. the same statute, a, provision maine a 
- with a subject in general terms and another provision dealing with a 
part of the same subject in more detailed terms, the two should be 


harmonized if possible but if there is any conflict the. latter will- pre- : 


vail (J.G. Sutherland, Statutes and Statutory Construction (3d ed., 


Horack, Vol. TI, sees. 5204, 5205 ) ). The Director’s decision pointed tne: 


out.that this rales of construction is operative only. where both provi: | 
sions independently cover the same matter and is not applicable to. a. 
situation where, as. here, the general provision’ is merely oe to 
and supplemental of one or more special provisions. a 

On this appeal it is contended that the reference in. section 221. Des 


to “the person taking the appeal” clearly means the contestee, not : 


his attorney ; that no rule provides.that.an appeal must be filed within 


80 days of service of a decision. upon an attorney of record ;-that: the. 
time for appeal starts only when the decision has been “received” by 


the person taking the appeal; and that an appellant should not be 
deprived of the right of appeal where he has complied with section . 
991.2.. These contentions are based on the. untenable premise that 
there is a substantial difference between service of notice of a decision 
on an attorney of record. representing a party in interest. and rere 
of a copy of the decision by that party. | | | 

Notice: of decisions and of other matters’ ralativg to proceedings 
before the. Department is ordinarily given. by serving: (bringing. to 
notice or delivering) ‘a copy thereof on the party in interest: or on his 
authorized representative. ‘Service on a person or on his authorized 


"representative means the delivery: or communication of a notice, 


pleading, or other ‘paper in a proceeding 1 in such a manner as legally 
to charge. the party who is served. with notice of receiving it,° and 
- “service” at law has been defined. as. the act. of ‘bringing to notice, 
either’ actually. or. constructively. in such a. manher as-is. -preseribed | 
by law.® ‘Thus the: phrases’ “service on” and “notice to” a party: or 


es his authorized’ ‘tepresentative are. ‘sometimes used interchangeably. 7 


- The regulation’ corresponding to section 221.95. (d) regarding serv- 
ice of notices on attorneys, which was in ‘effect. for many years before 
the adoption of the ber rules of ne, was numbered 221. 80 (a) } 
| and. provided: | | 


‘In all cases’ where any ee is: ‘Fepiésented by , attorney, sue attorney. will © 
be recognized as fully controlling | the same on. behalf of his client, and service 
of any notice or other paper relating to such proceedings upon such attorney. 
‘will | be deemed. notice to the party in interest. tae CFR, 1954 Rev., ‘224. 80 (a). ) 


843 CPR, 1957 Supp: ‘201. 95 () peovidess aes : 
- “Wherever: the regulations in this part require that a copy of. a Japedanent fis served — 
- upon a person, service. may-be made by delivering the copy personally to him or by sending 
the document by registered or certified mail, return receipt pence to his address of 
record in the Bureau.” 

. 3 Suhay v. Whiting, 96 N. ‘RE. oa 609, 611 (Ohio 1950) ; : Neff Vv. ‘City of Indianapolis, 176 
N. H. 232, 233 (Ind. 1981) + Sec. 42 American Jurisprudence, “Process” sec. (23 ef seg. 

* Carnes v. . Pittman, 74 S. E. 2d meet 854 (Ga. 1953). : ae 
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- Ina $ ieeiiak inyolihe the. regulation (formerly 43 crR, ‘i949 ee 


: 221,85 (a) ), the ‘Department stated that where a party 1s ‘represented es 


-. by an attorney, service of notice relating to the proceedings upon the. ~ Ee 


be attorney is considered. to be notice: to the. party in _ interest. Ady ce 
a Larsen, A~-25888 (Aug. 4, 4950)). vas : | 
| “Earlier: rules of, practice provided that. all ey will ‘be. ‘served : 


ne upon attorneys, of-record and that notice to an attorney represeliting - Se 
yD). party in a case will be. deemed notice to. the party (see.rules 105, 
106, 4-L. D. 37, 48 (1885) ; 23 TL. D.. 593, 606 (1896) ; 29 L. D- 725, — 


740, (1899) ; Duncan v. Rand, 19 L. D. BBA (1894) 5. Staples et al. ve 


St. ‘Paul and. Northern ‘Pacific: R. R. Co; 25 L. D. 294 (1897) ). “AL a ee 


2 though the language: of these earlier provisions is not ‘identical with 


he the. language of section 221. 95. Ad) it. 18 plain that. the latter. section, i 
when read with the definition of service in section, 91. 95 (ayy and 


in view of the fact, that. “service on” means “notice to” (see footnotes . -_ 


ae 5 and 6), has the. same meaning as the earlier corresponding pros... en 


-.- visions had. Accordingly, the long- established rule of this. Depart- es 
ment that service of + any notice or other paper relating to: a proceeding i 


upon an attorney who represents a party in a case is considered to — 


be notice to the party in interest has not been modified by the slight ee 


difference in the language of section 221.95.(d). and the earlier cor- 
responding provisions mentioned above, and the cited departmental 3 
u decisions are decisive as to the issue raised on this appeal. ee Te | 
Inasmuch as the appellant’s attorney of record. received a copy: of 

: ie decision of -N ovember 30, 1956, on December. 1c 1956, the appellant — 
| received notice of. the decision. on that day as. provided: by section” . 
991.95. (a), and.(d). Since the appeal from the decision of November 


- 30, 1956, was not. filed. within 30 days from receipt, thereof, as required Ae ge 
- by. section 221.2, the Director’s decision denying the. appeal was correct 

oe (see Charles F. and Charles P. McCuskey, 63 I. D. 22 (1956). Pa 

- The Director required that the appellant pay a filing fee of $68 in | 

_ taking this appeal-to the Secretary. A filing fee of $5 had been paid = 
wath’ the: notice of appeal : and the additional amount. required by the 

_ . Director was paid on behalf of the: appellant under protest. 43. CF R oP ne 
221.32, as amended effective March 22, 1958 (23 F. R: 1930), the rega- 


"Gy lation governing the filmg of ans appeal to » the: se Be os 


ea relevant part that: 


| 7 # * se a filing fee of $5 must. te ‘paid. foe each Sonar ate appliniien: claim, en- 
 -try,. permit, lease, protest, or. similar. filing or interest on which. the appellant ts e 


7 seeking favorable action. The consolidation of appeals will not. relieve each ap- 
‘pellant of paying the same filing fee that he would have to pay if he. took. his a p- i 
peal separately. * * * [Italics added. ] | 


It is contended for the appellant that he filed sully & one ‘applidation for m | 


hearing upon the charges of the Department of the Interior, that the 
| only claim here involved Is the claim: of the United. States that cs | 


: 490274 59-2 
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; and. embraced within the ‘ini oe ‘each ieeation is. sean in” 


oe. character, : and consequently. that only a single $5 filing. foe i is required — on 
a on this appeal, - < 

7 “The Department construes the: provision regarding the ae of | 
fing fees to mean.that if more than one mining claim is involved in. 


ay 


an appeal,.a filmg fee of $5 must be paid for each. separate, claim on 


- which the appellant i is seeking’ favorable action, “Presumably Matsen | 
is seeking favorable action on each of the 12 mining claims and the 


mill Site which ° were: declared null. and void by the examiner’s decision 


of Novetnber 30, 1956. _ Accordingly, the requirement that a filing 1 fee | 
of $5 be paid. tor each of the separate claims and the mill site is proper. | 
Therefore, pursuant to the authority delegated to the. ‘Solicitor | 


: by the Secretary of the ‘Interior (sec. 23, Order No. 2509, as revised; 
WT BER. 6794), the decision. of. the Director of the Burean of Land 
a Management i is affirmed.” : eo 
es Sg ea ‘Epuuxp T. se | 
ey, Solicitor. 


“UNITED: STATES 
OW 
LAURA DUVALL AND CLIFFORD Fr. RUSSELL 


A-27 17 : Decided. N ovember 19, t 958. 


: Mining Claims: Discovery 
Where the alleged discovery ina mining ‘aim cobsists daly’ of an “indication: 


— 


of tungsten and zirconium. which: of themselves do not warrant a reasonable 


man in the further expenditure. of time and money with the. reasonable 

'.. prospect of success in an effort to develop. a- -valuable: mine, there: has been 

no valid. discovery of a. valuable: mineral deposit, within the meantng. of 
the mining laws. | 3 


: Mining Claims: Discovery. 


In the. absence of a valid discovery within. the meaning of the mining awe | 


= _ the mere, hope or expectation based. upon, a general belief that values in- . 


crease with depth is not sufficient to validate a mining. claim. i chetaes tee 


| Mining Claims: Special Acts. ees ies eo 

- Where. the deposits for which a mining alain nag been eee are: a:common = | 

| variety of sand or stone, are of widespread occurrence, ‘and are. the. country. . | 
rock of the area, they are materials which the act of July 23, 1955, has : 


“ = -removed from. the category ‘of. valuable mineral. deposits locatable under 
thé: mining laws and the fact ‘that they; in Common with all ‘similar’ mate- 


an them fre om the stricture of the statute: - 


‘Mining Claims: Mill Sites _ 


A mill ‘site which is not used for. ‘mining. or milling ‘purposes in’ ‘connection > 


- with a “lode claim and which does Oe contain a quartz” mill or. reduction 
works is invalid. po a Se ee ae ae : 


fie 
Pia 


‘ ‘rials, may be of use and. value for: commercial pUEposes | does ‘not EEReDES. 


x aie ne ae Psion STATES Uv. “DUVALL & RUSSEL ABD 


Te = es | November 19, 1958 
| Mining C Claims: Mi Sites es po 5S 
A mill site: which is’ used solely: in connection. with. h placer claims : is invalid. 


APPEAL FROM THE. BUREAU oF LAND MANAGEMENT | 


Pees aS 


ce Duvall and. Clifford F: Russell: have- appealed to the. wate eae 


tary of the Interior froma decision dated April 15, .1958,: of. the — 
~- Director of the. Bureau of Land Management: which affirinéd a deci< — 


sion by a hearing examiner holding two Pee oe claims and a ie: 
mill siteclaimtobenullandvoid. Zen. * 


~The claims are situated in sec. 31, Tt 6 S., R. 5 W., ‘Bec. 36: oT 6 S. 


R, 6 W., and sec. 1, TS. moe 6W. 'S. B.. B. M., Dalifornia; and ate Bes ~ 


within: the. Cleveland National: Forest: “Contest. proceedings were 
- initiated against the claims on the basis of two-complaints by’ the 
United States Forest Service, Department: of Agriculture, on charges 
that’ the placer claims, the Orteze Highway and County Line (Decom- 


posed Quartz Diorite). Placer Claims.Nos. 1 and 2, were invalid be- ~ | 


cause the land: within. the claims is ‘nonmineral in character and no 
- discovery: of mineral has been made and that the mill site claim, 


called the Duvall and Russell. mill site claim, is not used in connec- | - 


tion with a vein or lode’ and. does not. contain a ee mill or reduc: | 
tion works. — 4 gaa oe ; 

A 2-day: hearing - was - held eee a. tng examiner: at pail 

the United States was represented by the Office of the Solicitor, De- 


| 7 partment of Agriculture (43 CFR 205.7), and the contestees by their 
_ attorney... Each. side presented ‘several witnesses and offered num- = 
erous exhibits. In a decision: dated April 25, 1957, the hearing 


examiner found that the deposits of tungsten. and ‘zirconium on the 
claims did not-constitute a: valuable discovery under the: mining laws, 7 


that the deposits of decomposed granitic material and massive granitic _ 


rock, while marketable, were common varieties of stone or-stone and 
“a sand and not locatable under the; mining laws. He also found that the — 
mill site claim was not being'used in connection with a vein or lode, and: — 
_ that it did not contain a quartz mill er reduction. works: “He there- 7 
fore held the placer claims and. the mill site claim null: and. void. 


Upon. appeal, the Director affirmed the hearing examiner’s: deck o | 


‘sion and, in addition, reversed the. hearing examiner’s: finding. that 


the deposits of decomposed. granitic ‘material ieee: massive. oa ae 


rocks:were marketable ata profit... .— 
It appears that the placer claims were: aie located’ ie a group of 


. ight locators, including the ‘contestees,’ on- J. anuary 7, 1956, for de- - 


"posits of decomposed quartz  diorite, .covering: approximataly® 160. 
acres: each.-: The original locations were later amended.::. The: mill 
site claim was SS ee the contestees | on. March. Bb, 4988. et ED 


“443 CFR 205. 8. 
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. : on. ‘Oeiober 8, 1956. the contestees jaeatad the Los Tres. Amigos No. a, 
~~ Iode. claim. The. mill site and lode ‘claims apparently..overlap: or. 


abut each other: and. both are within. the: Perr boundaries: of. el 


claim No. 1 (Ex. 18,G).? 


In addition to a materials for. which the placer ‘eine were be 
originally Jocated. the contestees assert. that. they contain deposits © 
of tungsten and zirconium, so that: the claims are alleged:to be; valu- . 
-ablé both for minerals ‘of Wide. occurrence, the decomposed. granitic. | 
material, and. for ‘relatively rarer. “minerals, the: zirconium su 
4 tungsten, | , : : 
~The latter deposits: as valuable sec dsposite’ in. ie ae ide 


, - are open to exploration and purchase. and the: lands in which: they 


are found are open: to occupation and purchase except as they. have 
os otherwise. been: withdrawn or’ reserved for other - disposition (30 
T. 8.C., 1952. ed, sec, 22). While the. lands remain open and. until 
other rights have attachad to: them, the discovery of a valuable mineral 
deposit within the limits of-the claim will validate :the. claim (30_ 
U.S. C., 1952 ed., secs. 28, 35)... A valid discovery, it has often. been. 
held, is Gan hich: would: warrant a man of ordinary prudence: an 
the further. expenditure. of his time and money with .a reasonable 
prospect of success in an effort to: develop a valuable mine. Castle ~ 
v. Womble, 19 L. D. 455 (1894) ; Chrisman vy. Miller, 197 U.S. 318° 
(1905) ; United States v. Strauss et al., 59.I.-D. 129, 187, 188° ee : 
United States v. Everett Foster et al., 65: I..D. 1 (1958). - Se 
‘The evidence relating to the. values ‘of, the tungsten sad: zirconium 
in the claims is summarized in the. Director’ s. decision and need: not. 
be ‘restdited. The. contestees do-not assert that. the values: indicated 
by their assays warrant, a finding that the deposits tested:are of com- 
“mercial quality. .They. contend thatthe, values warrant. further ex- 
ploration within the :criterion as to what. constitutes: a. discovery. of 


| a valuable mineral and that further exploration may :lead’ to. the | 


development:of more valuable deposits (Tr. 307, 308, 321). The basis - 

for this expectation. seems-to be the theory. expounded by Samuel — 

— Duvall, husband of Laura Duvall (Tr. 315), that, in general, Ficher 

- zones: of. minerals are found the further down one goes :(Tr. 308). 
‘He did not offer any other support for his theory and did. not. Apply hs 


~itin particular to the deposits in question. 


_ ‘A mining engineer, employed by the United States Forest: oe 

Department of Agriculture, testifying for the contestant, stated that 

the deposits of zirconium ‘and tungsten. were of no’ significance ‘and - 

that. there was no reason. whatsoever to expecta concentration. of these - 

| minerals with an increase in depth (Tr. 328-329). ; | 
~ The. most: that. can be said for the contestées’ evidence is that, it 


/ 


- ‘@ eferencer to Exhibits (Ex. ) are to the ‘exhibits gabinieted by: thee par ies at the hear- 7 | 


Ing and. references to the transcript (Tr.) are to. the transcript of the hearing. . 
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. axprassesi . hope © or expectation’ that the deposit: will inerease: in. n yale oe 
as the depth increases.. These are not enough to validate a- mining 


claim... | Last: Lintice Consolidated Mining Claim; 40-L.iD. 274 (1911); | 


United States v. J osephine Lode Mi ming and Development Company, — 


A-27090. (May. 11, 1955) ; United States % ve  Prancis NV. Dlowhy: 2 a, ce oes 


| A-27668 (September 94,1958). — fe 
_»» Moreover, since shege. claims lie j in a national forest, is ovidlehice —- 


ae the validity of the mineral-locations must be clear and — | 


unequivocal. United States.v. Black, 64 T. D. 93; 95: (1957 ); United — 
States v. Dawson, 58 1. D. 670, 679 (1944) F - United: States. hang: a 
made and Mistler, 52 L..D.700 (1929). - <a de 
On the basis of the entire. record, it miist: be. doncluded thet. thers 
has been no discovery of valuable Aeposits of zirconium and fmgeten 
within the limits of the placer. claims. . age ae 
The other minerals-;which the. contestes say g olve e validity io: hie = 

placer claims are:a decomposed granitic material, whieh lies in depth 
upon the claims, just under’ the topsoil, and massive ‘granitic rocks, 
- As the Director pointed out, ‘there was. a. great. deal. of: dispute’ at the 
hearing as to whether the deceminosad. granitic. material. was.gran- 
odiorite or quartz diorite; which are distinguished from. each other | 
on .the basis ;of:.the amount. of orthoclase,.a feldspar; they: contain. 
- Whatever the proper technical nomenclature of the material: is, to 
validate the mining claims.it must be. a mineral locatable under: ‘the 
mining laws. .Section 8. of the act of July 23, 1955: (30 U. 8.: “Ci, 
1952: ed., Supp. ¥V,. sec. 611), amended the mining laws. by removing 
~ certain material from the > sategary of ee mineral deposit 
A providess. ee ere eer ee 
A deposit. of. common eaieties: of. sand, stone, gisele pumice, pumicité, or ; 
: cinders Shall not. be. deemed a valuable mineral deposit within the meaning of 


“the” mining laws of the. ‘United States. so. as: to give effective validity. to any 
mining. claim ‘hereafter. located cunder such mining laws: Provided, however, 7 


— That nothing herein shall affect the. validity. of any: mining location based. upor 


- discovery of some other. mineral occurring. in. ‘or in association with such a. de- 
posit, “Common varieties” as. used in. this Act does not include deposits of such 
matérials: which. are’ valuable because the deposit has. ‘some’ property giving, it 


‘distinct and special value and does not .include so-called “block pumice” which r “ee 


: occurs in nature in pieces having one dimension of two inches or more, 


» Sitice the: placer. claims i in question. were located after the date of - 
_ the act, if the mineral on which the validity. of the location depends = 
is one a those which cannot constitute a valuable mineral coves ‘ 
7 the claims are invalid. 7 M4 
~ The contestant’s evidence was s entirely to the effect: that. the: griino- a 
diorite (or quartz, diorite) was a common variety of stone, that it 


< constituted the country: rock of a widespread: area, and. that. the : - 
: _ granitic ‘rock was also part of the country rock of the area. ~The = 
me sopatore evidence to the contrary consisted of a me (Ex. #) ae ae 
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pared by. Rene Engle, a geologist, hich tidiciied a deposit of Gee 


 diorite at the site of the placer claims. The map cannot’ of itself 


overcome. the persuasiveness of the testimony of the: Government 
geologists who examined the area in question. Therefore, it is my 
conclusion that the granodiorite (or quartz diorite) is of. widespread 
occurrence, is the uy mock of the ais and is a common eee 
ie of stone, i 

The contestees: assert that despite this aie: andialt: or: quarts 
- ‘diorite is still locatable under the mining laws because it is usable as _ 
a road base material without processing. “However, assuming that 
— the'deposit has this virtue, it still doés not distinguish it from all the 
other similar decomposed granitic material in the eee area. This 


. ‘ismade clear-inthe regulation which states?0 6) 


e * ¢Gommon Varieties” as defined by decision of the Départment and of the courts 
-. include deposits which, although they may have value for use in trade, -manu- 
‘facture, . ‘the’ ‘sciences, ‘or -in ‘the mechanical: or ornamental aris ‘do: not possess 
a’ distinct, special . economiic ‘value .for such use. Over and above: the normal uses _ 
of; the general. run. of such deposits. . Section o7 of. the law has no application. 
‘where the mineral for. which a location is made is carried in or borne by one 
of such common varieties, 48 GFR, 1957 Supp., 185.121 (bj. o 

“2'Thus, while marble would not be a common: variety of stone, ordinary building stone. 
‘or: sand:‘and. gravel: or: pumice ‘or.limestone used in building would be, ONG he 

- The: deposits on the'claim-do not have ‘a special and distinct ‘eco- 
miomnic use: value over and above the general run of such deposits. 

. Snnilarly: the: massive granitic rock on the claims':is. part. of. the 7 
country rock ofthe. axed, 1S of widespread occurrence, and ‘is’ a com- 
thon variety of stone. | Ane ore it Is not pane under the mining 
Jaws; * : | | . : 
This devas for éenaienaion the mill site sigue. The statute creat- 


| ing such claims states : 
Where non-miner al land not contiguous to the vein or lode | is used or r occupied 


by the proprietor of such vein or lode for mining or: toilling purposes, such: ‘non- 
adjacent surface-ground may be embraced and included in an application for a 


| patent for such vein or lode, and the same may be patented therewith, subject 


‘to the same preliminary requirements | as to survey and. notice as are applicable 
to veins or lodes * * *, The owner of a quartz-mill or ‘reduction-works, not 
owning a mine in connection therewith, may also receive a patent for his mill- 
gite, as provided i in this section. 30 U. ‘8. C., 1952 ed., sec. 42. 


It. is undisputed that the contestees are using the mill site ‘solely 


. for stockpiling. material and storing portable equipment, all from ‘or os 


J in connection withthe placer « claims. . 
“A mill site located pursuant to the first provision of the sts thnst 
be. used in connection with a lode claim.. Lindley on, Mines, 8d ed., : 


See. 523. The. contestees have not cited, nor have we discovered, aDy cA a 


case in. “which the validity, of : a mill site was based upon its use in | 
7 connection with. B. placer claim, Since there i is no quarts, mill or Te. 


wy 2 


hy : ‘ ¥ , : : : ae ‘ i 
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| duction works on. tie mill’ ‘Site; it cannot be valid under the second: a 
clause. | Accordingly, I conclude that the mill site does x not meet, ‘the - 


requirements. of either. portion of the. statute. 


-. Therefore; pursuant: to the. authority. delegated to. the: Solicitor. 2 ue 
‘the Secretary of the Interior. (sec. 23, Order No. 2509, as revised; 


417 FR. 6794), the decision of the. Director of the ‘Bateau’ of Land 


Management holding the — mining claims and the mill site claim a 


null and void 1 18 affirmed. 7 ie 
| Epwonp T. Farm, : . 
ae Solicitor. 


"APPEAL OF LARSEN-MEYER CONSTRUCTION co. 
TBOA“85: "Decided N ovember 24, 1958 


‘Contracts: Appeals —Contraets: Delays of Contractor—Contracts: Unfore 


-- gseeable Causes. - | | 
“, contractor. who. seeks ° an: fe ctendion: ‘of. time swtider : a standard - form:con- 


i ; Struction - contract. ‘because of an-.alleged: excusable: cause of delay has;: in | 
. general, the: burden.. of. proving that. the alleged. cause. Of: delay . actually 


“a “existed, that it met -the ‘eriteria of excusability prescribed by. the. contract, Z 
> that it delayed the. orderly progress or ultimate completion | of the contract 


: work as a whole, and that it did. SO for’ a ziven period of time. 


= Contracts: ‘Unforeseeable Causes. . - 


The eontingency, that some’ event of. local public. é inter est ill cause a ee ~ 
. in . rary, increase in trafic on 2. road. under improvement is one so. apt to happen ~ 
“that it would normally be allowed for in a road contractor’ s pre-bid - ‘traffic 


‘estimate, and, therefore, such an. occurrence ‘does not constitute an ‘unfore- 


- séeable ‘cause of: delay even though the particular event that-causes the _ 
traffic increase: is one ‘which, salthough | annual, has. neither a fixed date nor. 


a fixed site. 


Contracts: ‘Unforeseeable Onitset - 


"The iinusudlness of the weather on 2 stormy day cannot be determined: ‘Hieély 


is by measuring the: severity. of the weather. on ‘that particular day against 
--the average weather for the same day in. ‘prior: years, but. must be: deter- 


Mined .on. a basis that. takes. account of. the frequency with: which days of; © 
like or greater. severity. occurred during: the. ‘same. months. (Or Seasons of 


-. prior years. 


Contracts: ‘Contracting Officer—Contracts: Suspension and; Termination: 


Under a: ‘contract which: empowers: the contracting: officer to. suspend - the work: 
ay _., when. the. weather, is” unsuitable, or.conditions are ‘unfavor able. for. its. suite 
“ : able. prosecution, the: action. of the contracting: officer in fixing” the date on. 
ae “which a suspension is to. ‘begin or end” does’ not preclude the retroactive - 
Allowance of extensions ‘of time’ for a period immediately preceding ‘or fol- - 
: ~“lewing! the: date: $6: ‘fixed, ‘if: during: such ° ‘period no. real progress. on' the! 
eontract: work; was: -achiéved se reason. of.  Weathen conditions: that. Clearly: . 


Te et as 


Sis were. unsuitable or. aunfayor able. 
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Contracts: s, Interpretation—Contracts: Specifications ‘ « 


. A specification provision that payment for material excavated : foam a : borrow a 
oO pit Shall’ be exclusive of overburden stripped from ‘the. pit and that the 


 usable- material to be paid for® shall be “measured | in‘ original position” of 


“.) neéessitates: a determination’ of ‘the elevation of the: undersidé of the over-_ 


* ieebiurden. in ‘its: original. position before stripping; ‘and. is not: ‘complied with” er 


| Paes by. 2. measurement. which. reflects the Size of the. whole pit: upon: completion 

_, of all excavation less the volume of the overburden in: its position. at that — 

‘time, irrespective of whether or not in such measurement an. allowance, is 4 
| made for aver of Hie stripped overburden. 


Contracts:  Payments—Contracts: Performance 


s Under a unit-price contract for the excavation of. borrow Aaa where the 
me: Government fails. to. comply with the measurement provisions of. the con- 
- tract, and where compliance Subsequently - becomes ‘impossible, payment for — 
. the excavated material is to be made on that basis which is most consistent © 
. with the provisions : -of . the: contract and ‘the: averabie data of a. reliable 

| nature ¢ as to the quantities excavated. 


“BOARD OF CONTRACT ARPEALS 


.. Larsen- Meyer Construction Co., a. partnership, of Woad. | Wyo- 
ming, filed a notice of-appeal, cated September 99,:1956; froma 
decision of the contracting officer, dated’ August 31, 1956, anda no- 
tice of appeal, dated February 14, 1957, from a further déciéion of 
the contracting officer, dated. January: 22, 1957. A. hearing with 
respect to both appeals was had before the undersigned, a member 
of the Board, at Billings, Montana, on August 1 16 and 17, 1957. | 

“The matters in dispute arise under a contract with the Bureau of 
Indian Affairs, dated September 15, 1955. The contract provided 
for the making of, improvements | to approximately. 5 miles of existing 
7 gravel road on.the Wind River Indian Reservation in Wyoming. It 
was on U. S. Standard Form 23 (Revised March 1953) and: incor- 

porated. the General Provisions of U. S. Standard Form 234” (March 7 
1958). It also incorporated, by reference, a. number of the. pre-. 
visions.of Public Roads Administration Form. FP-41. (Revised July 

15s. 1941), entitled: “Specifications for Construction of Roads: and 

‘Bridges: in National Forests and National Parks,” which. will here-. 

| inafter be veferred to as the “standard specifications.” ‘The contract 
“was on a unit: price Pasisy the total estimated contract price being 

$70, 182.40. 0 | 
The general. provisions of the contract included the usual ‘ ‘changes” 
provision ‘(clause 3), under which changes could be made ‘in the. 
drawings or specifications of the contract within the general scope - 
thereof, subject: to the allowance of an equitable adjustment if the 
: changes increased or decreased the cost or the time of performance of | 


the contract. The general provisions also included the usual “delays- 


| damages” provision (clause 5), under which the contractor was not: 


to be. Gre with eee nee “because of any delays it in the ee 
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_— completion of the work due to unforeseeable « causes beyond the control = 
and without. the fault .or negligence of the contractor,” including 
_ but. not’ réstricted to: certain named: causes, among which were “acts 


of the Government,” “floods,” and “unusually. severe’ weather.” 


The contract provided that. work.on the road improvements should 
be started: within.20. calendar days from the date of.receipt: of notice _ 
— to. proceed, and.should be. completed. within 150: calendar days: from. 
the same.date.. Appellant. received notice to proceed. on. October . 
~ 22,.1955,.and the date for completion of the work was thus-established. 
as March 20, 1956... Performance. of the work was. suspended. by the 
contracting: officer. on; account of winter. weather conditions: for a 
period..af 126 days, beginning Decemiber 8,' 1955, and ending. April 
‘11, 1956.- By. Change. Order No..4 the performance period was eX- ° 


ae tended: for a period of'4. days on account of additions of work. ‘The ; | 


combined effect of these. two actions: was to defer the contract. com- 
pletion: date.te July. 28, 1956... The road improvements, however, — 


_--were-not completed and. accepted until 56. Says: ation nner nae that | 
sa on September 22, 1956. . 
. Because of. this. failure to. complete: the work : on ce mepellant 


was assessed liquidated. damages, at..the: contract : rate of $40. per 7 —s 


calendar day, for the entire period of. 56. days, or.a.total of $2,240. 
_.. . ‘The two. appeals bring before the Board.a total of six claims, of 
_ which. four’ were denied. by: the decision of August 31, 1956, and the 


remaining two by. the decision of J anuary 22; 1957. vr SIX claims. " oe, 


~ involve. requests. for the allowance of extensions of the contract. ‘per- 


- formance-time. The last. claim also includes a request: for additional 


compensation, predicated, on-.an-. alleged. mismeasurement, of work =. 
HELLS, resulting in under payment of the contract price. ee Pe. 
» The Government: contends that: both of the: appeals sliould: ie ie: 


- missed One ground advanced i is that. the riotice of the second) ‘appeal. — 


was) mailed. to, the: Department counsel instead of-to the contracting: 
-officer.:.. The Board considers,’ however, that such.a departure from _ 
the’ ‘prescribed. procedtres. would not, in :the circumstances: here: in- 
 volved,- constitute-an-error: so:fundamentall as to necessitate dismissal 
of that appeal... Another ground is that appellant executed a final 
payment voucher which contained no express reservation: of any claims. 


- But when the terms of the voucher are read in the light of the pertinent. - | 


correspondence. and ‘conduct of the parties, one can “only conclude that 
., its finality was not intended to extend: to the six claims here in’ con- 
 troversy. A last ground is that appellant failed to give timely notice 


- of some of the claims. The contracting officer, however, waived this: 4 
failure in his decisions by considering the anime on. ie merits with- 


out. invoking such failure as a reason for their denial. — There being © 


no ‘valid. ground for dismissal, the: Board will: proceed to determine nie 


the merits ofeach of the claims. a 


ae 


., that the handling of the 469 cubic yards of material extended over'a © : 
“ pce of several days, appellant has not convineingly established ‘that, 4 
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| Cuan No. I: | Smukcrep Bornow Marmara 


“This aaa is for’ an extension of time in the amount: af 3M cee on 


-_ naceuae of the excavation from borrow ae 469° cubic yards of allegedly 
hard-to-handle material. 7 


- In order to increase the stability ofa seotion of the cca that rested | 
upon a boggy subgrade, the contracting officer under date of May 24, 


1956, entered Change Order No. 4, which directed appellant to fur- 
.- nish and place upon that section an extra 2,000 cubic yards of material 
from the gravel pits designated in the contract. Although the change — 
order recited:that it was issued under the “changes” clause of the con-_ 
tract, the-4-day. extension of the-contract: performance: time allowed 

by it was calculated under article 8.6 of the standard specifications: 
The gist of this article, as amended by the special provisions of the 


specifications, is that if the quantities of work to:be performed -are 
increased above the quantities estimated in the bid schedule, “the time 
allowed for: performance will be increased in the same ratio that the 
total cost of the work actually-per formed bears to the’ total cost in 
the bid schedule.” hn dg aa Re gS 

The material excavated under the ee org indladed’4 469 eabie 


7 yards of material ‘that was’ specially” selected by the Area Road En- 


gineer and that was allegedly hard to handle because of its nature and — 
location. ‘The actual removal of this 469 cubic yards appears to have 


-‘occurred.on June 1; 4 and 5, 1956. . According: to the load count rec- 
— ords. put in: evidence: by: ‘the: contractor, the: total. -volume:. of: -gravel:. 


handled on'these three days was 1, 340. cubie yards, an average: of 447 
cubic yards per day. ‘This average was less than half of that attained 
during the days immediately ee and eas ee 


_ the period in question. 


--Appellant’s claim: for an aAdseonal 34 anes of time may ia viewed | 


as predicated: either on the excusable- causes-of-delay provisions! ‘of 


clause 5 or on the equitable- -adjustment provisions of clause 3... Which- 


ever view be taken, it is clear that the burden of proving the claim is _- 


upon appellant, +-and that, in-order to sustain this burden, it would ‘be 


_ ‘necessary for appellant to show, at least, that the performance of the _ 


work called for in Change Order No. 4 delayed the orderly progress _ 
or ultimate completion of the contract work a as a wale ee: more than | 


the 4 days allowed by that order.? — 


Such ‘is not here shown to be the case: “While at appears oibalta : 


“1 Younger Bros., Ine. 65 I, D. 238 (1958) ; AAA “‘Oonauetion. ‘Gompun, 64 L D. 440 
(1957) ; Centrat Wrecking Corporation, 64 I.-D. 145, ia a evades Vevier Loose eet 


Company, Ine.; -ASBCA No; 1500 (May. 28,.1954). Le 
-2-Younger Bros., Inc., 65 1. D. 238, 248-45 (1958) ; Chas. L “Cunningham Co., 64 a ‘D, ; 


449). 451-452: (1957) : ‘Ocntrat. Wrecking: Corporation, G4 Ty D 145, 159-464. (2857) 5 ‘ see | 


. ey P. sa Ine. v. United States, 111 Ct. Cl, 252, 381-82 | (1948)... 
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t ae was. beca ase me the difficulty of handling the femal nee than | 
‘because of factors. within appellant’s control. Moreover, even. if it, | 


were to be assumed that 314 days were necessarily and: reasonably con-~ ; 


sumed in. handling this material, the. evidence affirmatively. shows that a 
' other work under the contract-was: ‘going forward atthe same time, 3 


so that the work as a whole manifestly could not have been delayed by 
~ as much as the full 314 days‘claimed. That there was 2 marked slow- 
down in gravel output during the period i in question is not itself suf- — 
ficient to establish the claim, since some time appears. to have been lost _ 
because of equipment problems, and since the 4-day extension granted — 
would itself have allowed leeway. for-a slowdown to a rate of 500 cubic | 
| = per: mil -This.claim must, therefore, be denied. Ee 


Crane No. 9: ARAPAHOE Sun Dance 


‘This Aire is for an. extension. of time ‘of. 3 days. on: aeeount of the 
holding ofan Arapahoe. Sun Darice ata site. to. which the road under 
improvement furnished a principal means of ingress and egress... 

The Arapahoe.Sun Dance is an.annual observance, but both its dae | 
_ and its site vary from year to year. Tn 1956, the year. here involved, 
the dance began on the evening of Thursday, July 19, and continued , 
until the morning of Monday, J uly. 23. While the denies was contin- 
uing, as well as during ig the. hours immediately preceding and following 
it, there was heavy. travel: on. the. road under improvement that caused 
appellant to.curtail its operations: in order-to minimize traffic hazards. - 
"The evidence indicates, however, that appellant’s s aggregate net loss of 
production during this period did not ‘amount to more than about 114 
days of production atitsnormalrate. = : 
_ The Board considers that a delay of this ae a negieade arising | 
from a cause such as that. here involved was clearly within the range 
of foreseeability.. Appellant. was familiar. with the business of con- 


tracting for road:work, ‘and asserts ‘that in bidding on this. job it con-  ~ 


sidered “the estimated amount of traffic.”. It is common experience 


that in any given community, 6 events of local public interest frequently © : 


occur that temporarily increase the traffic on the roads leading to their © 


mes sites. A church may have a ceremony or festival, a fair. may. be held 


to raise money for.an- ambulance or fire engine, a ‘football or. baseball 


| team may draw a large following of. fans, /@ circus or carnival may a 


~- come to town; a rodeo. may be staged, or. any one of a legion. of other 


crowd-drawing. possibilities. may. happen. ‘Viewed in this light, there pag, 5 
was‘ nothing. exceptional or uncommon: in. the. fact that. the Arapahoe 7 | 


: : Sun. Dance “was held while. the contract, was being performed, or. In. the » 


phe” ‘total volume: “Of ghavel’ handled ane secompiishing: ‘the purposes. of: Change ‘Order 


“3 No.: 4: is. asserted., by - appellant’: to. have. been -approximately--3,400:cubie. yards. -' Ifthe 


volume did exceed the 2,000 cubic yards’ specified in the change order, the. excess. AS is. 
 ineluded-in the quantities. of overrun, for, which, additional compensation. and .an- extension . 
i of time are being allowed ‘under Claim No. 6. 
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fact that it sat back the progress cof the: work for a net period ofa day | 


or. two. _That sonie Jocal event would cause, a erpey increase cae ie 


eee 


_ a ‘sonblogenby’ SO apt ‘to hapa that it would: i ndtaaally be allowed for | 
ina road. contractor’ 8 | re, bid traffic estimate: “This Claim’ also't must, | 

_ therefore, be denied. a : incor | 
| | Char No. 8: “Fuoonmxe | 


: “This see 18: ee an ‘extension of: time: of 8 a on: account of t two | 
seas categoriés of alleged overflows of: irtigation water: ' ee 
The first of: these categories, for which 8 days are sleirnad, has to. 

ao. with ‘a: flooding of the haul road that-connécted Pit No: 1; appel- 


:  Jant’s chief source of gravel, with the road under’ Smprovement. * The © 
haul road intersected. a canal. forming part.of an. Indian irrigation 


| project, the water of the éanal being passed underneath the haul road 
by means’ of a large culvert.” When, on May’ 7, the first irrigation 
water of the 1956 season was turnéd into the: arial a, big trash’ jam 
formed at the culvert; and caused the water fromthe canal to’ over: 


flow into the haul road. - Formation of the-trash J jam appears’ to: have 


~ been: due to n negligence « on : the. part: ‘of, personnel of the’ irrigation 
‘project. - 

‘The Government sees that: ‘ndsiabbetiaht of the canal was not its 
responsibility, and, hence, that the flooding of the haul read was not 
an “act of the Government” within the meaning of ‘clause 5 of the 
gener al provisions. This, however, is irmmaterial ‘for it is ‘well: set- 
tled that the causes of delay specifically mentioned in that clause ; are, 
is the language of the clause ‘itself states, merely illustrative.’ The 

- only pertinent question is whether the’ flooding was unforesceable, 
. beyond the control of appellant, and without! its fault or negligence. 
We think appellant. could hardly have ‘been ‘expected to. anticipate; 
When bidding on the contract, that its ‘work might be: delayed through 
curred. Tetigation projects: are not’ » évdhinaiily So ‘negligent 3 1 the 
handling of ‘their canals for sucha mishap to be considéred foresee- 
able. “Nor does it’ appear that any ‘actor omission, of appellant was, | 
| a factor in bringing about the overflow, °° 3 


- The record does: not support the contention’ of appellant: never, ; ie 


7 that the progress of the work was delayed at least 3 days asa result 


of the: flooding and the bogey condition it: created, which is asserted —- 
‘to have continued throughout ‘the summer. The load counts show 


that the volume of gravel handled during the week. beginning « on May > 
7 was equal to 86 percent of the volume handled during the‘preceding 
week. . From this it would seem that appellant succeeded in. overcom-. 

| ing the initial consequences of the flooding fairly ar wee it 


ee 4 4 United states Vv, Béooke- -Cataway Co., 318 v. 8. 120, 122 ee 
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is. id possible € that gravel output, was kept up. only by ws men fod | 


: | equipment. from .other work under ‘the. contract, the record. is silent —— 
as to the-:nature. and: extent: ot the other. work that Was. in pr ogress at , 


the time of the overflow. The haul. road, moreover, was a mere: lane, 


7 “crossing: low. ground,, that was: already wet from spring rains when 
the. overflow occurred, and some improvement or maintenance work a e, 
: on it would have been necessary from time to time during the. summer 


even if no overflow had taken place. The Board. finds. that appel- | 
lant, is. entitled to an. extension of time of one dey by reason ue ‘the : 


flooding of the haul road. gS a Fae 
_ The second of the careers of alleped cae. overflows, for bpd ae 
: swhich 5 days are claimed, has to do with the flooding of the roadside ae 


ditches along the road ‘ander improvement. - ‘The road ran through os 
~ irrigated land and for most. of its length was closely. paralleled. by. 
an irrigation lateral. -Appellant’s managing partner testified that — 
‘beginning on-May_ 12, when the adjacent fields were first irrigated, 
and continung until the very end of the job on September 22, the 
wet and muddy condition of the ditches along sections of the road | 
that aggregated about 3 miles. in’ length constituted: a serious hin- 
' drance tothe progress of the work. ‘This. condition ‘was found prin- 
cipally in the. ditches: along: ‘the side of the road that was: furthest 


_ from the irrigation lateral, that is,-the side which’ adjoined- the 
lower ends. of irrigated fields.’ ‘The partner. ascribed the condition - 


chiefly to excessive: applications | of irrigation water, but’ also to seep- 

age or overflow from the lateral on the opposite | side of the’ road. 
With respect, to this: lateral, he testified that certain: overflows - ‘OC= 
cur red: because of errors by: the Government in the design of some of. > 
the: ‘pipes. which" the: ‘contract required appellant to place beneath the | 


| road for the purpose: of draining the ditch on one side into-the lateral ie 
on the opposite side. The mud and water in the ditches tended to | 


slow down appellant’s. operations, particularly i in that its equipment 
7 would become: mired: while: seenpeng to Roa and ae poe 
shoulders ofthe read: | 


- Testimony on behalf of the Government was sto the: offect, oeven _ 
that the accumulations of water’ in the roadside ditches sricountered | 


during the 1956: irrigation season were not in execess of those en- _ 
~ countered in prior years, and were confined to ‘a: section ofthe road. | 


~ about three-eighths of a mile in length: where there were no drain pipes 
: of the type. questioned by appellant, and.that at:least-a, part ofthe water 


problem was ascribable to the presencé of a‘ high water table, as evi- 


s denced by the Ereatoney: with Su the road oa frost: boils: each’ _ 
ae spring. - 


The Board cons ders that. appellant his not — thé ‘bans of 


| proving that the flooding of the roadside ditches was unforeseeable. ae 


. iti is, of course, common ‘Amowledge that: roadside ditches frequently 
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ee water and : are e often muddy. “Among the factors which may : 


Nor is ver inrigdtion a a thing that 3 is highly unlikely to fees On. or 

about August 19, 1955, appellant?s 1 managing partner made:a pre-bid. 
| investigation of the work site during the course-of which he examined - 
_ the roadside ditches, but observed water at only: one place, where there: 


was seepage from an ‘irrigated field. He appears, however, to have 
made no inquiries as to whether the conditions on'the day of the investi- _ 


| gation were typical of those customarily prevailing. It isa fair infer- 
ence from the evidence that if the investigation had - been mniore: 


| 2 reasonably thorough, he would have readily envisaged the probability .— | 
of over-irrigation of other fields along the road. ‘Nor are the further 


a6 elements. of the claim adequately substantiated.” ee cemnaly, | Claim. , : 
fi No. 31 is allowed to the extent of one e day only. ° a | 


"Cham No. 4: Weare age 


This Atte is tee extensions of time: aggregating 29, ee on account: 
| of four separate periods of alleged bad weather. -_ 
- The first two periods relate to storms that appellant asserts iten- 
| countered i in the course of moving its equipment to the job site, which — 
was in the vicinity. of Ethete, ‘Wyoming, a place about. 18 ales north. 


of Lander, Wyoming. When. on October 22, 1955, appellant received — 
notice to proceed, some of its equipment was.at Aleova, about 125 miles 
east of Lander, and the rest was at Dubois, about 65 miles northwest. 
of Ethete. Although the expiration date of the 20. days allowed. ap- 
_. pellant. for the commencement.of work was November 11, it. did not. 


start to move the equipment from Alcova until November. 0, and from. 


a Dubois until November 15. The record indicates that. the move from 


Alcova was halted by severe ice conditions beginning on November ; 


| 9 or 10, and that the move from Dubois was held up by a heavy snow- 

fall on ‘November 15, Asa result, the equipment did not reach the job. 

site from Alcova until November 14, and from Dubois until November 
17... Performance of the contract. work itself did not commence. until | 


November 21. For the. delay in the movement from. Alcova an ex-. 
tension of 4 days i is claimed, and for the delay: in \ the: movement from - 
- Dubois anextension of 2 daysi is claimed. | ae 

Under the standard of “unusually severe. weather” set forth i in dana ~ 


 B of the. general provisions,-a contractor who has lost time because-of . 


bad weather is entitled. to an extension for only so much of that time 
as would not have been lost if only the usual amount of. bad weather 
had been encountered. And since variableness is an inherent charac- 
_ teristic of the weather, its unusualness is a. matter that in most-cases. 
ean be. determined satisfactorily only by using as the basis for com- 
parison a; period: which is. long: enough. to, make allowance: for that hg 


tansy const 00. ATE 
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- stormy ;weather - cannot be made, .as appellant: suggests, merely: by | | 
. Ineasuring: the severity. of. the. weather. on.a particular day against the 


average: weather for the same day in prior years, but must. take account: : _ , 
-of.the frequency with. which. days: of like or ound ae occurred af 
ae during. the same'‘months.or seasons of. prior years. = 


In-the instant case the. only data in evidence. frou an the co : 


=? tern of reasonably’ expectable weather in the region. involved. may — re 
be determined consists of reports - for the official weather. station at 


the Lander Municipal Airport, some 50 to’ 100. miles distant from 


om the points. at which the. equipment moves were halted. . An analysis. - - 


of this data ‘for the years 1945. through 1954..indicates that as many 


as two. storms of; sufficient severity to halt equipment. moves could: “4 
So reasonably. ‘be expected to occur during. the 30-day period. immediate- 
Oe ky following ‘October, 22... The. Board “finds that appellant has failed 


tps prove. that, the. commencement of the contract work was‘delayed | 
by “unusually severe’ weather,” and, hence, no extensions of time 


can be. allowed for the storms. that occurred during. the equipment a 


" moves.. 3 | 
The two. remaining periods of alleged: bad ane are ‘contistted 
with a.winter suspension of work. Authority for such a suspension. - 
appeared in. article 8.5 of the standard. specifications.> . The con- 
templated suspension was ordered on December 7, and was confirmed 
by Change Order No. 1, dated December 14. ‘This order, by stating _ 
that 46 days of the contract. time had expired, Andicated that De-. 
- cember 8 was to be treated as the first day of the suspension period. 
. Appellant contends. that the weather during. all of the time from | 
November. 21 on was too.cold and: wet. for effective operations, and 
that the resultant: slow rate:of progress on the work prior to the 
winter suspension should be compensated for ay a, 12-day extension 
of time... : 
The (dee Soother’ seorts for 1988 indicste: that thie Greater 
"was seasonal, or. nearly so, through December. 1...On December 2, 
however, the weather really. began. to be wintry... “There was a:snow- 
 fall.of 15.9. inches, starting early in the day. This was. followed. by. 
a sharp drop in. temperature, which on December. 5. took the - mercury, 
down to ailow of 21 degrees below zero... By the 4th the temperature | 


had. returned to seasonal, but there, “were still 8 inches of snow on :. : 


the ground... 
“Sn pertinent oat pis" article rovided: that’ the : : “engineer” aaa ta ee “ihe . 
~ authority: to: suspend the work: wholly .or in part by written order, for such. period as. -— 


he may deem necessary due. to unsuitable weather,” or “to conditions considered unfavor- 


able for the ‘suitable ‘ ‘prosecution of the work.” ~ ‘Under the’ terms of ‘Article 8.6 of the — 


a standard’ specifications, as. amended by. ‘the Special . Provisions, a. total. -guspension was to ia, 


have the effect of stopping the running of the contract performance time,. even . when 
during it certain features of the work, either major or minor, were carried’ out: ‘sporadically 


ie as weather Dee The Special Provisions : denned “engineer? as meaning the. con: | 
tracting officer. 
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The evidence, in the Board’s view, ‘does not justify. a | finding that : ‘ 


| he weather’ fr om “Noventber: Ot through December 1 ‘was: either 
| “unusually severe” within the meaning ‘of! Clatise 5 or “urisuitable” 


or. “unfavorable” within : the’ meaning: of article 8.5. While below- — 


| freezing’ temper atures: were. regularly encounitered,: the‘ weight of 


the evidence is to ‘the: ‘effect: that ground’ scarification’ operations 


were ‘practicable with equipment: of the type available, ‘and ‘on sev- - 
eral days the: temperature seems to have: ‘gone high enough to admit 
of watering operations. Moreover, as the work was just getting 
“under way, it is: not: signaticant) ae full- scale ae was: oa 
attained during this period. ye a 

- The Board considers, on the ther Hama, ‘that: the’ snow’ aad ex- 
treme cold which prevailed from December 2 through. 7 constituted 
“unsuitable: weather” within the meaning of article 8.5. The con- 


ne: tracting officer appears at the time to have had a like opinion. Ap: at 
 pellant was told on December 5; the first regular. working day after — 


| the storm of the 2d, that operations were to be’ suspended. until 


- : : spring.’ ‘Thereafter appellant leveled. off the gravel that had been. 
previously placed on the road, so that: it. ‘would! not interfere with. . 
‘traffic during the winter.. This relatively. minor carey was: — ie 


only work performed from December 2 through 7." 


- In view of the foregoing it must be concluded that. an. ishension ot ae 


es in the amount of 6 days should now be allowed appellant.. The 


mere fact that the winter suspension was not actually ordered until 


December a would not have then precluded, and does not' now. preclude, 7 


the giving ‘of retroactive effect to the eel arauss by etebhsnine) De- ae 


Ba cember 2 as its’ eflective date.® 


~ When in 1956 the. suspension was ter ee ‘the contracting: offier : ° 
fixed. April 12 as the date for resumption’ of: “work: but work was ‘not: 


~ actually resumed until April 16. “Appellant contends that ‘during the 
interval it was impossible to work because’ of'mud resulting from ‘the 


spring thaw, and ue aici ae a 4- = extension oF time should 
be: allowed: © | | 
_ ! Prior to: the tprmination of the wititer suspension : appéllanit In a 
letter to the Area Road Engineer dated April 4, stated that it intended 
+o resume work on April 10 unless prevented from doing: so by the | 
muddy conditions. left by ‘the last’ storm and the ‘unsettled weather, | 
and also stated that notification would be ; given by wire if the weather _ 
interfered with resumption of operations on the 10th: Upon receipt 
of this letter, Change Order No. 2 was issued by the contracting. officer © 
_ under date of April 9. ‘The order stated that appellant was. “author- 
-- ized to resume work,” and that the remaining: 104. days of the. contract “ 
_ time would run: ao the date this notice is.acknowledged.” It in- | 
- cluded. a request that appellant insert the date on which the order was | 


“. piben Putting and. ‘Heating. ‘Co., 68 I. D. 381, 890-92 (1958) s ‘see. ‘De- Armas. ve 
United Ramses, 108 Ct. CL 436, 469-70 (1947). oP 
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| pened anes the, words | “Receipt: ‘A denowlcdesa” ate e foot, s eos 
~~ and sign this endorsement. Appellant. received. the. change order: on , Hee 
a April 11, but held it until April 16, the day. when. work: was actually 
resumed. .On.that day. appellant. inserted. the-date. April.-16: beneath = 
the words “Receipt Acknowledged,” ”? affixed i its signature, and returned ~~ 
the order to the contr acting offices 7 a 
--- Because of this delay, Change Or der. No. 3 was oe sider: ante ass 3 
-..of May 11. In this order the contr ee officer made the alae gh San 


— application of Change Order No.2: 


| You. acknowledged receipt of this ‘cugtee order. on ‘April 16, 1956 ‘put poe : 
ot record card. shows receipt on April 11, 1956. You will be allowed 104: calendar. ae 

_ days from. April 12, 1956. to the close of “the day July 24, AUDS: to peop the 2 * 
_ project under the ter ms of. the contract. pees 

PE Ke: ‘record, we ‘think, fair ly juatifies ‘a: ‘ene chat the: conditions oe 
at the job site during the period from April 12 through 15 were “un-~ 


favorable for the suitable prosecution of the work” within the mean -~ 


ing of article 8.5. ‘The. Lander weather data reveals that there was a aS a 
| 12-inch snowfall on Apr il 8, together with ligher falls on April 5. and. me 


11, and thai all of the snow so deposited had melted by April 13. Ap: - a at 


os pellant’s s-managing: partner : testified -thatup- ‘through: ‘April 15the 
ground remamed so muddy that, had operations been. attempted, ‘the — 


gravel. trucks would have. gotten. hopelessly. mired and. substantial. ame 


: damage: would: have been caused to the road under improvement itself. 

Nor can we find. anything i in. the. papers. relating to the, termination oe 
of the winter suspension that would. disentitle ‘appellant to. anexten~.- 
sion for the period in question... ‘The proposal i in appellant’s letter. of ae 


April 4 to. resume work on April. 10 was clearly, conditioned. upon. thet 52 . 


absence of unfavor able. weather | developments - inthe. interim... The 
fact: that. appellant: never: ‘sent. any telegram advising that. work: would me 
not’ be resumed: on that day: would not’seem to bea suiliciant3 reason’for 


, denying relief, since. the Ar ea Road. Engineer, who. visited. the locality : : : oo 
— - between April 10. and April, 16, was in a position: to have. first- hand... 


knowledge of the condition of the site, Finally, appellant’s endorse- ets 
ment on. ‘Change Order No::2. was.a mere acknowledgment of the fack. 2 
ae of its receipt. as distinguished ‘from an acceptance of its. terms. . we ce 
‘The Board must’ conclude that: April 16 should be ‘accepted as the a. 
oe proper date for the ‘resumption of work after the winter suspension, 2 
-and that: appellant i is, therefore, entitled to an 1 extension n of time in the - 
oe amount of 4 days on this account. | 2. eae 
In summary, Claim’ No. 4 is allowed to the extent of 10 days, and is cae 


; 7 is otherwise disallowed. 


Cuan No. 5: Reame Suur-Down 


| Sag extension. of time inthe amount of 6 days is. ere on ie aa 
: ground that ‘the Reservation Road d Engineer shut down rolling opera~ oe 
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| tions for that length. of time. ‘Vir tually thé last augue to ‘be dorie 


en under the contract was the rolling’ of the road surfacing. ‘Article — 


- 199+3,.9 of the standard spécifications required. that such work be done 
_ with rollers ‘ ‘of the self-powered tandem type weighing not less than 


ae 8 tons eac Appellant had’ a pneumatic-tired roller which ‘was 


capable of ae the 8-ton ‘requirement, ‘but. which: was “not self- 


_ powered. According to the testimony of appellant’s managing part- . | | 
ner, the rolling operation was started on September 15 with this roller — 


" but was immediately stopped by the Reservation Road Engineer: On 


September 21 it was resumed with the same ‘roller, seemingly by — 
* instruction of the Reservation Road Engineer, and was completed 
~ > on'the following day. Appellant contends that both the Reservation 
— Road’ ‘Engineer and the Area Road Engineer had given permission 
to use the ee -tired roller i m 1 advance of its attempted u use eon 

| September 1 15. = a | : 

The evidence; however; i is entir ely too ‘uncertain to support ‘this 
contention. The alleged” permission’ was oral, so too was the alleged 
direction to stop . work, and so too was the alleged instruction to re- 
sume with the’ same roller. “All the information we have concerning 
the: alleged permission comes from the memory of the managing 
_ partner, and, in the key particular of exactly what the two engineers _ 
said; his. vedollection: was vague: Nothing in his account of the dis- 
. “cussions is ‘inconsistent with: ‘the possibility that the engineers merely 

expressed:a tentative’ opinion favorable to the use of appellant’s roller 
without making» a definite commitment, or merely said that ‘they 


- * personally were agreeable to the use’ of the roller, ‘but that the final 


decision would have: to be. made by the contracting officer. | 
‘Tn the‘absence of satisfactory proof that permission to’ deviate froin | 
the specification requirement ere self powered’ rollers * was ‘first 


cannot complain of a delay which resulted from its failure to cap 7 


with | a requirement of the specifications, and: which finally x resulted 


- in an accommodation that served. its own convenience. 


Cuan No. 6: Ovamaons 


| “The first, part of ihis cain involves: a contr oversy over ae measur e- 
- ment of the quantities of pit- run ‘gravel used i im performing the road 

: improvement, work, _Appellant asserts that. the quantities . for which | 
itis entitled to be paid exceed by epprosimatsly 4, 651 cubic leans the 
total amount aed is s $1, 581.34, | 
A principal feature of the contract work was ae ee Gh a “course 


of pit-run gravel upon’ the road. to be: improved. ‘Payment for the 
-excavation, of the gravel .was provided. for-in..item:26:(2)-of the bid 


- schedule,. denominated. “Unelassitied, Exeavation for: Borrow,” which : 


eee ‘ a nieve _LARSEN-MBYER, CONSTR. OO nage oe es = mo 
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a, fixed the price ait $0. 34 per. cabie yard, and caiakted ne ‘quantity: ak: 


52,000, cubic yards. The Government concedes that 59 126 cubic yar ds we oe a 


were actually. excavated, and | has. paid appellant. 200. this quantity. 

_ Appellant contends that the amount excavated and used | on the road i, 

was at least 63,777 cubic yards. . | ae 
a The gravel. was taken. from. two. pits designated on. the contr act 
dtawings. - Pit, No. 1 was the principal source, and is the only one’ 
involved in the controversy over measurement. With respect to Pit 
No. 2, the parties have stipulated that. 3, 200 cubic yards i is s the cor rect 
‘quantity. 


The gravel m Pit No. 1 was overlain. by a layer: of ‘Sverburden be 


which, from time to time as the exposed. eravel became exhausted, was — 


7 Siraped by. appellant : and: piled up. alongside the pit. Pursuant to a ae 
Request of the Reservation Road Engineer, appellant. pushed . most. Of eo+ 


the overburden’ back into. the. pit. once. excavation for the cou rse, of 7 


a pit- run gravel. had been completed. 


Before any work, under the contr ae was Caen a survey of the _ 
, ate. of Pit No. 1. was made: by. Fred. Keene, the Reservation. Road. : 


; Engineer at: that time. When the job. Was. finished, a survey - of. ‘the — ; ves. 
‘pit. in 1¢s then condition was: made by. Bryce E. ‘Runph, who serve d as. | 


Reservation Road Engineer. during the spring. and summer of. 1956. 


i Using the data so obtained, Rumph computed. the volume of pit-run 3 


gravel removed from. Pit: No. 1, determined by pit measurement pro- 


cedures, as being 55,926. cubic yards.’ Adding to this. figure the 8,200 . oe . 
cubic yards : from Pit No, 2, the total quantity for item 26. Qy would a 


| be 59,126 cubic yards, 


“Within a, few days | after - his. oa) Pit. No. ‘i, an ie ; - : 
Seubmitted. the. final. monthly: construction report. for the job... EMIS gis fe 


report included, a. tabulation of the dollar. value of. the work i in place 


for each of the. ‘contract : items, calculated. on. the basis of the. unit os 


‘prices set. forth i in the bid schedule. The value of. the work-in- place. . 
figure for item 26. (2) was $21, 446. 86, Gwhich, at the unit price of $0.34. 
for that. item, -was. equivalent | to -63 OT 9 cubic yards.. ‘This quantity” 
appears, to have been, derived from the load count: kept by. appellant, | 
and in explanation of it Ht Hamph appended to. his iS PEPOrE the. 0 following 
note: 


‘volume: of Pit. Run, Item: a. ey sieneosed: “hy: End. en ‘Method. oa Pit . 


HH ‘totaled. 55, 926: Cu. Yds. plug, 3,200, Cu. .¥ds. measured. by... Load Count from : 


Lower Pit. . 
| This 55, 926 Cu. ‘Yas. is s considerably andr. the Contrieter’s § ‘Load Coiint This. 
could ‘be due. to the’ swelling of the overburden ‘that was pushed: back into the 
“Pit #1... This mater ial is extremely: dry: and powdery. : ae 2: 
*Rumph’s: use’ of 63;079 cubic yards as the bane for his dail. + figuise 
| “for item26" (2) ‘is ‘entitled to-weight; for' he'was the chief on- -site Tep- | 


- ‘resentative of: ‘the: contractinig” officer throughout: ‘the period while = . om, 


a eere “GX 
vl 


~~ 
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2 gravel operations were rH progress, save » for the few initial days of a 
work in 1955. , 3 | | -~ 
Upon receipt ee the fii monthly eb nwbriction report, cane was : 


- ee | made to. appellant on the. basis. of the: dollar’ values: ascribed tothe 
-. yariousitems‘in that report, except. that the sui of $1, 344.02 was de- 


os ducted from the dollar value of item 26° 12). on. the ground that the | 


~~. mneasurement. provisions of the contract made it oblig gatory that pay- 


~ ment be based on an actual pit measurement, and that 59,126 cubic 


| yards was, therefore, the correct figure. | ‘The sum deducted: repre- . 7 


‘sented the difference between eae pgure and 63 079 cubic ye at | 


a 0. d4 per cubic yard. 


Following complaints by ippellant ‘iat the deacon? Was aaa : 
fied, another survey of Pit N o. 1 was made, this time by R. E.Howell, 

- Who: had: ‘sticceeded Rimph § as Reservation Road Engineer. ’ “Upon the 
- basis of the new survey, in conjunction with the original Keene sur-— 


vey, Howell computed that the quantity taken from Pit No. 1 was 


61,017 cubic yards, or 5,091 cubic yards.more than the quantity. com-_ 
| puted by. Rumph for the same pit. While the cross-sections and com- 
- putation sheets indicate that the Howell measurement included only 
~Pit-Ne--1;-the: figure of: 61,017 cubie yards has been consistently. as=- 
‘sumed: by’ ‘both parties to be inclusive of tlie 3,200 cubic yards from 
Pit No. 2. Thus, the Assistant Area Director, j ina letter dated De- 
“cember 5, 1956, informed appellant that the difference between the 
Rumph arid Howell measurements was 15891 cubic yards, that is, 3 200: 
cubic yards less than the actual difference of 5,091 cubic yards. 
The evidence shows that in the Howell measurement no allowarice 
‘was made for certain quantities of gravel that appellant admittedly 
- excavated from Pit No. 1 for purposes outside the purview of any of 
~ the pay provisions of the contract... Since. appellant has the burden 
. Of proof, any doubt“as:to: the’size’ of: these quantities. must be resolved 
against it. The findings: of the Board on this: point are that 230 cubic 
yards were used i in performing work for Harry J. Lindauer, that 727 
cubic yards were used. in performing work for St: Michael’s Mission, 
and that 800 cubic yards were used in improving the haul road leading - 
to Pit No.1. These amounts aggregate 1 257 cubic yards. “Deducting : 
the amounts of gravel. used for non-pay purposes, the Howell measure- - 
ment of Pit No. 1 is reduced to 59,760 cubic yards. Adding to this © 


—_ figure the 3,200 cubic yards from. Pit Ne o. 2, the total quantity for item : 


26 (2), according to that measurement, Baconies 62,960 cubic yards. © 
Throughout the measurement controversy, appellant has relied 


heavily upon. the load. count. records it kept of the. gravel removed Pig” 


_ from the two pits. These daily tallies add up to an.aggregate of | 

68,041 cubic yards. As most of the gravel hauling was performed by _ 
| subcontractors, who were paid an agreed-upon price for each eubic 
t de yard hauled, the load count records eas ‘a certain. in-built guarantee Se 


ot 
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& of sntegtity: "The evidence indicates, moreover, that gravel for use m ree 


Ss performing work on. private. property or for other: purposes not com- 


| -pensable under item 26 (2) was not included i in them. | 


The Government relies chiefly on the contention that the contract) 7 
Se provides for ascertaining the amount of gravel to be paid for through 
_ pit:measurement procedures and not through load counts; and that the 


Rumph measurement. of 59,126 cubic yards was made in accordance 
~ with:the procedures. preseribed by the contract and should, therefor eo, 
be regarded as conclusive. This contention is based: upon. article 

—. 26-4.1 of the standard specifications, which. reads as follows: a? 


‘The yardage to be paid for shall be the number of cubie yards of material 
(including. the yardage of overburden. stripped from pits) measured: in original 


- position and computed by average end. area method, excavated and acceptably. ‘eaae 


: disposed: of in embankment, backfill or as. otherwise ordered, except that when 
- @ase 2 is called for in the bid schedule, the yardage of overburden stripped. from - 


pits (unless used as borrow material). shall not be included. in the yardage to be edt 


paid for. The measurement shall not include the yardage. of any excavation per- 
> os es formed ‘euler to the taking of elevations and measurements. of the: undisturbed _ 
| ie = present case, asa aes 9” bid 3 was. ae the. aes of 
| overburden: was: not:to be. included:i inthe yardage: to: be measured’ for 


payment. The excavated stratum of gravel below the stratum of over- 


eee burden was, to be paid for and, for this: purpose, was to be ‘ ‘measured. -* 


im original position.” This ‘phrasedlogy imports that what is to be 
measured i is the space occupied by the gravel before it was removed, — | 
that is, the space between the underside of the: overburden and. the 7 

- ‘bottom ; of the“pit. after excavation of. the gravel. It seems rather — 
“ obvious that j in order to make such a measurement, it would be neces- 


sary to determine the elevation of the underside of the overburden — . 
in its original position, either by making borings prior to the stripping a 
of the overburden, or by making measurements of the depth of the 


a pit after the stripping but. before removal of the underlying Bre, | 


~ .er by-some other means. 8? as 

_ - What was-actually done-i in: the eee case appears, however, to a 
have been quite different. The elevation of the original ground sur- 

face was. determined, but there i is no indication that the elevation of — 


| the underside of the overburden was ever determined. The excavated | 


pit. was twice. surveyed, but only after it had been partially filled up _ : we, 


with overburden, and, ‘consequently, the. surveys. revealed’ only what 


; was. then left of the pit, rather than its condition when gravel excava- 
tion was. completed. The net result i is that both the Rumph:measure- 
ment and the Howell: ‘Measurement:appear to include space. that was 


; originally occupied, by overburden and which should not have been — 


_ measured for payment, and to exclude space that. was originally occu- | . ee 
toed by g gravel, but subsequently refilled with overburden, and which — 


-_ ou: 
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; choad have, — measteed for payment, Thus, ag cannot - said that: aS 
. either measurement complied | with the contract Pequitenient, that, the : 


gravel be ‘ ‘measured 3 in original position.” = 7 
Close adherence to this requirement was a. patter of eonsidet apis 
practical importance. — It is well known that. when virgin | earth. is. 
excavated. it swells and, unless compacted by artificial means, occupies. 
- mnore space than it did before its jnitial natural state of compaction. — 
was disturbed by excavation. Both’ parties here consider that swell-_ 
ing occurred, but differ .as: to its degree. Under the. methods of 
measurement that seem to have been actually followed, the. ‘Space: 
measured for payment was decreased in the amount, be it large. or . 
small, by which the swelling increased the volume of the overburden,, 


a whereas, had there been strict adherence. to the Specifications, the: 


swelling would have had no effect neon the quantities measured, for 


7 payment. _ 


It is, one ‘2ourse, true that aifeeenee for oo swelling ould is bean 
’ made when the pay quantities were computed from the pit measure- 
ments. “ The evidence indicates rather plainly, however, that no such. 
allowance i is reflected in the Rumph figure of 55,926 cubic yards. for 
Pit No. 1. The Government asserts that. Howell did make such an 
| allowance, but the evidence on this point is inconclusive. In any 
event an alleerancs for swelling of overburden, based as it necessarily : 
would have to be largely on the good. judgment of the person. making” 
the computation, would ‘be a substitute for, and not a compliance ‘ 
- with, the che Ne stone that the material to be Da for be ‘ ‘measured. 
in original position.” 7 
The Board finds: it necessary to Sada therefore, that neither 
the Rumph nor the Howell measurement conforms to article 26—4.1 
of the standard specifications. The changes wrought in Pit No. 1, 
ad moreover, would seemingly render it Sn for a. proper measure- | 
ment to hen nowmade.  — | 
~The situation thus presented is iting to that which ‘confronted 
— the Court of Claims in Tacoma Dredging Co. v. United States, 52: 
| Ct. Cl. 447 (1917). There the Government in administering | a, unit 


price ‘dredging contract failed to comply with the measurement pro- 


visions of the contract, whereupon the contractor sought payment. for 
certain material that had been’ actially’ dredged, but that would not 
have been. included i in'the cubic yardage to be paid for ifthe measure- 
ment provisions had- been followed: ‘The court: held. that, as the ~ 
~ Measurement provisions had not been’ observed, ait would have to ascer- 
tain the number of units to: ‘be paid for in a manner consistent with _ 


-. the intention ‘of the parties, ‘and that since the ‘ ‘spirit of'the contract: ~ 


was that payment should be made for each unit of material removed,” 
- compensation. would: be allowed ‘for all. the material actually dredged. | 
: There: are in the ‘Present case three figures that afford | a basis" ‘on Des 
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ae which the. umber ot aes qamioyved: under ‘fein: 26 (2) + may oe fairly 


: ascertained. The first is the figure: of 63,079. cubic yards. reflected. 


in. the value of the work in place: as. reported by. Engineer. Rumph. au sag 


The. second is. the figure of 62,960 cubic: yards derived from-the pit — 


measurement made by Engineer Howell, as adjusted for gravel | used © 


for hon-pay purposes. . “The third is the figure of 63,041 cubic yards 
obtained from appellant’s load count. recor ‘ds... The aver age ol these a 
three figures is 63,027 cubic yards. gi 7 3 
Each of these fioiten. while not beyond quesiond in 1 every y particular, 
appears to possess a substantial measure of reliability. . Furthermor e, 
_ by reason of their close corr espondence. i in. amounts, each tends to. 


support the. correctness of the others. In view of these facts, the 


_ Board considers that the most accurate result will be obtained in the 
_ present case if the average is accepted as the measure of the quantities 
of gravel excavated and. used for purposes compensable under item — 
26 (2), and, accordingly, finds that 63,027 cubic yards is the volume 
of gravel for which appellant is entitled to be paid under that item. 
This is 3,901 cubic yards more than the 59,126 cubic yards for which 
appellant -has been paid. At the contract price of $0.84. per cubic 
yard, the additional compensation due appellant under item.26. (2) 
on account of these.3,901 cubic yards.of overrun is $1,326.34. 

The second part of Claim No. 6 consists of a claim by appellant 
that by reason of the various overruns.1n the contract quantities, it 
is entitled to a proportionate extension of time in the amount of 22 
days under the formula set forth in article 8.6 of the standard specili- | 
cations and quoted in the discussion of Claim No: 1. | 

- The record indicates that the actual contract price, as eeemputed by 
the Government on the basis of the quantities of work. performed 
and the unit prices bid for the various items, was $79,776.87. This 


. figure reflects the combined effect of all overruns and underruns, ex- 


cept that 1t does not include the $1,326.34. which the Board has deter- 
‘mined to be due appellant under item26. (2). With-the addition of 


this latter sum, the- actual contract price-becomes $81,103.21. This 


figure exceeds by $10,920.81 the estimated: price of $70,182.40 stated. 
 in-the -bid schedule... Percentagewise, the actual price exceeds’ the 
estimated price by: 15.56: ‘percent. Applying this percentage to: the 
- 150. days.of contract: performance. time, and. rounding the result: to. 
the nearest integer; gives 23 days as the additional period allowable 


under: the time: formula: of-article:8.6.-The 4 days granted’ by. Change — : | 


. | Or der, No: 4 must, however, be: deducted. from this period, since they 
were determined. by applying the formula to- overruns that: are in-— 


- ~ eluded. within the total. excess. of B10, 990.81. - “Hence, 19: days i Is the es ne 
. ee net amount of additional. time now allowable under. article 8.65. ravage 


| The Government | seems to contend that article 8.6 is not eis ei 
to the ‘Diesent: case In: view or article 4.3 of the standard oe 


~ : 
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= - Article 8. 6 states that. its time formula shall be spplied ae to ier — 
creases in quantities that are noé covered by a supplemental. agree-— 


ment executed pursuant: to article 4.3. Article 4.3, as amended by 
the special provisions, authorizes the execution of supplemental agree- 
‘ments only when alterations in the plans or specifications are made 


pursuant to the ‘ ‘changes” or “changed conditions” clauses of the con- 


tract, and then only when such alterations result in either a change 
in quantities exceeding 25 percent for the contract as a whole, or a 
change in quantities exceeding 25 percent for a major pay item, or 
a substantial change in design or construction. In the. present case 
there is no indication that any of these conditions existed, or bee 
any supplemental agreement was executed, and, accordingly, i 

| ground for a holding that the time formula i is inapplicable. 


Conctuston | 


sTheetom: ‘pursuant to. the authority iciepniea to. the pea of 
. Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 


a Re 2509, as amended; 19 F. R. 9428), the contracting officer is instructed 


— to ae appropriate action for the allowance of extensions of time 
in the aggregate. amount of 30 days and: additional compensation. im 
_ the amount of $1,326.34, and to this extent only the decisions appealed a 


from are reversed. : cae Hereerr J. SLAUGHTER, Member. 


~~ T concur: 
- ‘Uneopore H. Haas, C hairman. 


Mr. Smacim, concurring: 


I concur in the results which have. eet reached . in aia case, ae 


= | though I do so with reluctance with respect to the extension of the 


| suspension. -of-work period involved in Claim No. 4, This is nota 


eS case in which the contracting officer unreasonably or arbitrarily re- 4 
fused to enter any suspension order at all. Indeed; he suspended —— 


- the work for a period of over four months. ‘While the Board. has the 

| authority to to extend the suspension period retroactively in a ‘proper 
case, some latitude must be-allowed to the contracting: officer in deter- 
mining when to begin and: end the suspension period, and I doubt 
that the Board should exercise: its: discretionary authority to extend 
it: by a few days at elther-end, particularly. in the circumstances of 
_ the present case. It appears that the appellant failed to ask for an 
earlier suspension. of work until Jong after the suspension order was 
, entered, and that it took advantage of the contracting officer In ma- 
_ neuvering. to get: the. ‘suspension order ‘terminated at’ a later date. — 
~ However, since these considerations involve questions. of policy rather ~ 

than of ie oe think that, i should do no more than to express my 


: doubts. _ .. | an ac ee | Wrratas Suacte, Member. _— 
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Mining Claims: Surface Uses—Mining Claims: Special Acts Soe Pe ee ee 
Verified statements required under the act of July 23, 1955, are. properly re- 


: " Jected and the use of surface resources denied:to the mining claimants: when ae 


such: statements: are filed after’ termination of the a of 150° euge pre. 
- Scribed Dy: the statute for filing such. statements. _ ae? Gone eae 


| APPEAL FROM THE. BUREAU oF LAND MANAGEMENT 


“The Fines. Gilbert: Gold Mines Company: hae: appealed: to’ - ee 


_ ‘retary of the Interior from a decision of the Acting Director. of the: | 


ca Bureau: of Land: Management; dated May. 14, 1958, which. affirmed'a — 
- decision of the acting manager of the land office at. Gacrauenta: Cali- . | 


fornia, dated September 12, 1957; rejecting the verified statement filed. _ 
by the company ‘for.the: purpose of protecting its rights:to the sur- 


face resources of certain unpatented: mining claims: under section 5 
of the act of July 23, 1955 (30 U.S.C., 1952 ed., e EERE: Vv; Sec. ae) _ 
on the ground that the filing was late. = 
The act of July 23,.1955, limits the uses. enn iglasts ae nine, | 
claims located after. that dae: may make of the surface resources on. — 
the claims and requires holders of claims previously located to re- 


‘spond toa: published notice requiring such action by. filing:a verified. — 
statement setting forth the pertinent information which indicates that - _ 
there: is an: asserted claim: i in. existence “within: one hundred: and. fifty ee 


days from the date of the first publication of such notice (which date. 


shall be specified in such notice) * * *.” The pertinent notice was. 


_ published: for the first time on March 21, 1957. The appellant’s — 
verified statement. was filed on August: 20, 1987, 152. days later. In: — 
his decision of September 12, 1957, the acting manager rejected the 


statement because of the late filing and pointed out that the statutory. 


consequences were the subjection. of the mining claimsto the restric- 


tions on use of surface resources specified for claims located after: the: 4 


- enactment of the act of July 23, 1955. | 
In its appeals to the Director and the: Scanelaey: the apnellane: ties 
contended that: the re] jection of its: statement enlarges the intent of. 


the Congréss to require action against only those mining claimants - 


_ whose locations are in flagrant violation of the mining laws and that . 


it penalizes the appellant because of unnecessary delays in the process: — 


ing of applications for patent on mining claims by the Bureau of 


Land Management. The appellant. had apparently filed on May 29, 

1957, an application for patent covering’ 5 of the 10 claims listed : in: 

its verified statement. | | a? 
493472—59-———--1 Ys — > 6b, D., No. 12 ‘ 
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: There | is no merit in these contentions. The statute. is. clea i In its 
a requirement that if the agency responsible for. administering the sur- 


face resources publishes a notice calling for the filing of verified: 


- statements as to any ‘particular land, the obligation to file the state- 


- ments is imposed, upon all-holders of mining claims on that land, the 
ae legitimate. holders-as well as the illegitimate. Furthermore, the stat- 
_ ute.is precise in.its delineation of the period. during which the'state- — 


ments must be filed. The: Secretary of the Interior. is given no — 
_ discretion as.to the time when the privilege of filing such statements — 
_ terminates; the statute states explicitly that the period is 150 days — 


and: {temizes’ with: particularity the eee es of failure: ‘to: tle 
. within the 150 days. 


In Seymour Gray et al. v. Milner Gis sohadi 64 I. D. 337 (1s 1957 1, - 


. the Department pointed out that under section 2325 of the Revised. 
_ Statutes (30 U.S.C., 1952 ed., sec. 29) this Department is required: — 
to assume that.if no adverse ne is filed. against an application for | 
patent on a mining claim within the period of 60 days following the => 


commencement of publication of a notice that application for patent — 
has been made, no such claim exists, and it is precluded from consid- 
eration of any claim filed after the ead of the 60-day period without 


= ‘regard. to the merit of such claim. - Likewise, the Department held _ 


| in United States v. R. B. Borders et. at., A-27493 (May 16,1958), and — 


ee the cases cited therein, that mining simian who. wish i obtain the. 
_ benefits of the act of August 12, 1953. (30 U.S.C., 1952. ed., Supp. V, 


sees. 501-505), must post and file amended notices of location not later eee 


 -than.120 days: after ee 12, 1953, in eee with ae language 
of the statute.. = 
~The position. of the. Depattmeiit i in the cases ee as In anes instant. | 


ease, reflects the principle that ours is a government of law which 
‘applies to those who administer a particular law. as well as those. 
_ whose interests it serves... If this Department:should assume that it — 
~ may enlarge or restrict the periods. which the Congress has prescribed: 


_ for the performance of certain acts in accordance with its own con- — 
| cepts of convenience and equity, the result would be chaos. So long — 


~ as.the Department is bound to observe the law as it is written, those . 


whose interests are affected by it may rely upon the law to afford the _ 


__- necessary protection of their rights and govern their conduct accord-— a 
ingly. The appellant has failed to meet the requirements of the law; 


_ the Secretary is. without authority to save it from the pee = a 


_ its failure. 


Therefore, pursuant: to the authority delegated to the: Solicitor: by : . 


Z ae ean of the Interior . aes 93, Order No. 2509, as s revised; ah Soe 
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: F, R. e704), the aictace: of the Acting Director of the Bureau of 7 

Land Mpnagementa isaffirmed. | - 

7 a  Epmonp T. Frrrz, ; 

| Gene Solicitor, 


REQUEST FOR INTERPRETIVE OPINION ON THE | SEPARABILITY ms 


OF TRIBAL ORGANIZATIONS ORGANIZED UNDER SECTIONS ae - 
AND 1% OF THE INDIAN REORGANIZATION ACT w Ht Bae. 


Indian ‘Reorganization Act. . 


- Section: 16 was enacted: to: facilitate. and. ‘to. stabilize: tribal political. organiza: basis, 


tions. Section 17 was enacted ito. permit a tribe SO organized to charter a 
| business corporation. to facilitate its business activities. They are separate | 
-_* legal entities, “having different powers, DENAleaes and responsibilities. 


7 Indian Tribes : : Generally — 


os Tribe organized under eeetiott 16 of the Yhdian. Wedrsahtestion: Act is. ae 
political body and is a separate. entity from a corporation chartered. under. 
section 17 of the Indian ‘Reorganization Act, having different powers, 
privileges and ' responsibilities. : 


M-86515 Pe £ yy OR oe ee ‘Sianaliie ned: oe 
To the. Conanisstonmn 0 OF Invran Arrams,. Pa | 


You desire an opinion whether an Indian tribe orpanived: pursuant 
to section 16 of the Indian Reorganization Act of I une 18, 19384 (48: - 


Stat. 984; 25 U.S.C. sec. 476), is the same legal entity as a corpora-_ 7 


tion sharésred: on behalf of the newly organized tribe pursuant. to sec- 


= tion 17 of that act (25 U.S.C. sec. 477). You refer specifically to. 


Solicitor’s Opinion. ‘M-=36119° of February. 14, 1952, which distin- 
: guishes the two tribal a aaatrad with ‘Tespect, to the making of : 
certain contracts. | | 


- The Solicitor’s opinion, to which you st clarifies and T sinpiniizes oe 
the distinction between the powers of the constitutional tribal organi- — 


zation and those of the tribal corporation. A contract for the con 
veyance of land by the: political body was considered therein as subject: 
to the provisions of ‘section 2108 of the Revised Statutes (25 U.S.C: 


sec. 81). The opinion also stated that Congress has, by'section 17, 
empowered the Secretary to charter corporations having “far-reach-- 


ing powers with respect to the conduct of business activities,” includ- _ 


ing the making of contracts subject’ only to the limitations imposed. by. es 


— such section and by its charter. That opinion concluded that the pur- | 
posé of section 17: “was: to: authorize the Secretary, in his discretion, 
to ent any: or all Powers incidental to the pong of business which: 7 
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8 corporation c can legally. e: exercise, oxen the power to sell or core 


gage reservation mnes)..2 or to ioaas them for a period in eXcess of ‘ 


10 years. _ 
OA study. of the legislative background of the Indian Bee eaten 
Act makes clear the distinction between the organization of an Indian 
| municipal government under section 16 of the Indian Reorganiza- 
tion Act and that of abusiness corporation under section 17 of. the. 
act.. The original bills (S.°2755 and H.R. 7902,:78d Cong:). intro- 
duced in 1934 to. terminate the allotment system and-to reestablish 
tribal autonomy provided for the issuance of a single charter by the 
Secretary of the Interior to defined communities of Indians. © Such 
a charter would grant powers of government and such privileges of 
| corporate organization and economic activity as seemed. necessary 
to enable the proposed. organization, to act as a federal governmental 
agency and also to exercise the privileges of business corporations. 
The committee objected to the proposed legislation, suggesting that 
no one would give credit to such an organization because of its im- 
munities, and that the United States might be liable for tribal] actions 
(H.R. 7 902, Hearings, pp. 98-100). The bill. was redrafted as 
Senate 3645. Senate 3645, reported by Senator Wheeler’s Committee. 
(Report No. 1080, May. 10, 1984), permits the organization by the 
tribe of a separate Aine corporation in which any part, or all, of, 
the tribe’s property and business interests may be vested. Comment! 
ing .on the redrafted measure, the committee report carefully. distin- 
guishes the political organization from such a business corporation. 
The purpose of Congress in. enacting section 16 of the Indian Re- 
| organization Act was to facilitate and to stabilize the tribal organiza- 
tion. of Indians residing on, the same reservation, for their. common 
welfare. It provided their political organization. ‘The purpose of 
; Congress i in enacting section 17.of the Indian Reorganization Act was. 
to empower the Secretary to issue a charter of business incorporation. 
to such tribes to enable them to conduct business through this modern 
_ device, which charter cannot be revoked or surrendered except by act 
of. Congress. This corporation, although composed of the same 
members as the political body, 1s to be a separate entity, and thus 
more capable of obtaining credit and otherwise expediting the business 
of the tribe, while removing the possibility of federal liability for. 
activities of that nature. As a result, the powers, privileges and. 
responsibilities of these tribal organizations materially. differ. ar 
_ It is not to be assumed, however, that where tribal property held 
in a trust or restricted status comes into the ownership or control of. 
a a, tribal business corporation, a change ‘in the trust or restricted status 
is by that fact. alone-effected. _Although such property when turned. 
ever to the business corporation by contract or conveyance, can be 


ja 
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_ “managed or disposed of by corporate officers as ‘provided: in re cor- 


porate charter, it is still subject to the laws of the United States and 


regulations of the Department of the Interior governing such prop- 
erty. As an illustration of Congressional intention, although tribal 


-- business corporations organized randee section We Supra, are given 


_. “specific power. to purchase restricted Indian lands and to issue in. 
exchange therefor interests in corporate property,” Congress has 
further provided in this section that “no authority shall be granted 


to sell, mortgage or lease for a period exceeding ten years any of the 7 


land included 1 in the reservation.” 


va Raita fie Frevz, | 
| Deputy Solicitor. 
MARION Q. KAISER 
CHARLES ¢. KAISER | 
A-27691 : Decided November 25, 1958 


Mining Claims: ‘Lands Subject to—Withdrawals and Reservations: Power 
_,. Sites 


_ -Lands' in power site withdrawals were ane open to location of mining claims. _. 


until the adoption of the Mining Claims Rights Restoration Act of 1955. 
on August 11, 1955, and any. attempted location before that time subsequent, 
to the withdrawal of the land for power site purposes is null and void. 


‘Mining: Claims: Lands Subject ‘to—Withdrawals and. . Reservations: 
Generally | 


“An attempt to locate a mining claim made while ihe: isda is aneiaaea in an 
application to withdraw the land from Jocation or entry under the general 
mining laws for the use of a. Federal agency is invalid since the notation 

2 of the filing of ‘the: application on the land office’ records segregates the 
“. ‘land from lands available for disposal under the public: land laws to the 
as extent that the proposed withdrawal would.. 


Withdrawals and Reservations: Generally’ 


The régulation: of the Departmeit providing that the notation of: the filing 

of an. application for withdrawal: shall. segregate the land from disposal 
under the public land Jaws to the extent. that the proposed withdrawal 
would. is a reasonable regulation ' which is. essential. to effectuate 
_ withdrawals. — 7 se, ee 


- APPEAL FROM THE BUREAU OF LAND: MANAGEMENT ie 


| Marion Q. and Charles C. Kaiser have appealed to the. ‘Seorétairy aye 
of the Interior from a decision of the Director of the. Bureau of | 

Land Management dated March 11, 1958, which affirmed a decision — 
of the ane: of the land office at, Portland, Oregon, dated ‘March 
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— 80, 1956, declaring the Ola tine plc mining claim's in the SY of 
Jot, sec. 25, T. 348., R.8 W., W.M. Oregon, nullandvoid. |. ~ | 
7 “On ‘February 20, 1956, the appellants filed with the Portland land os 

‘office a document. entitled “Amended Notice of Location (or Relo- : 


cation) ? in which they. stated that on January 20, 1956, they had 


amended, located, and relocated the Old Timer Placer Claim, which, 
| they anid was the same placer” described i in a notice of location filed 
: in the Mining Records of J osephine. County, Oregon, on J uly 25, 1932. . 
The records of the land office show that the land embraced by. the 
: —_ elaim was ‘included in ‘Power Site Reserve No. 143, Oregon 
No. 8 on May 8, 1926, under section 24 of the Federal Power Act — 
(16 U.S.C., 1952 ed., sec. 818). On August 1, 1955, the Department 
of Agriculture filed an application, Oregon 04645, pursuant to 43 
CFR 295.9 for the withdrawal of approximately 8 000 acres of land 
in the Siskiyou National Forest, including the placer claim, from 
location or entry under the general mining laws, subject to valid _ 
existing rights, for use‘as a public recreational area. The informa- 
tion relating to the withdrawal was noted ‘on the land office records 
no later than August 5, 1955. Notice of the proposed. withdrawal was 
‘published’ in’ the Federal Révister on Marchi 14, 1956 (21 F-R. 1606), 
and the land was withdrawn by Public Land Order No. 1726 pub- 
‘ished 1 in the Federal Register on September 10, 1958 (23 F.R. 7002) .* 
“Until the passage of the act of August 11, 1955 (30'U.S. G., 1952 ed., 
‘Supp. ve secs, 621-625), the fact that the land. in ‘question was 
reserved as a power site prevented the location of a valid mining 
claim on it, if the land émbraced in the claim had not been restored 
to entry under section 24 of the Federal Power Act (supra). Larry 
A. Schultz et at., 61 ID. 259 (1953); Day Mines, Inc., 65 F.D, 145 
(1958). Since the lands i in question had not been restored to entry, 
the original location. of the mining claim in 1932 was invalid.. Zd. 
The ‘act of August 11, 1955 (supra), known as the Mining. Claims 
Rights Restoration Act, ope lands withdrawn or reserved. as power 
sites to mineral entry under the. mining laws subject-to certain condi- 
tions. One of these conditions 1s that the. locator file a notice of his 
location in the land office of the land district in which the claim is 
located. 80 U.S.C., 1952 ed., Supp. V, sec. 623. Presumably it was 
‘inan attempt (comply with ‘this “provision that the appellants filed 
their notice of February 20, 1956.. Upon the filing ofa location notice _ 


by the locator of a placer claim the act provides for certain steps to be _ 


3 1The land in: question was not withdrawn under the jurisdiction of the Secretary of 


- Agriculture but under the jurisdiction of the Secretary of the Interior presumably for the 
reason that the land, along with other land, was transferred effective June 22, 1956 (21 
IR. 4525), to the administrative jurisdiction of. the Department of the Interior for. ad- 

ministration with the ‘Oregon and California revested lands } pursuant to ne act of J une 

24, 1954 (43 U. 8.C.; Pepe ed., ‘Supp. V; sec. oe 


a So fe “November 25,1958 ae ee ee 
| taken for the t purpose of determining whether and under what condi- | 


fae ee ‘sec. » 621(b) 43. CFR 186, 16, as , added, 23 FR. 5436 (Cr ‘s 


cular 2007). 7 
| ‘However, i in thine case. aie was. ‘not necessary For ve manager al pro- . 
‘coad further under the act, of August. 11, 1955, because for. another | 
reason the land was not open to mineral Teeion bee: , 
,, The application for withdrawal filed, by the ‘Department of pone 
: culture. was. s made pursuant to a regulation which at the time it was 
 Romegaitee effect of. + appltntion dai Federat- or ‘State agency. (a). ‘The 3 re- 
cording in the. serial register and the noting On . the official plats. and.in.the 


tract books maintained. by the land office for the area, or by the ‘Washington 
| office of the Bureau of ‘Land Management if. there is n0 ‘land office for ‘the area, a 


a of information indicating that an. application for: the withdrawal or reservation _ 
~ of lands has’ been received from a Federal or. State agency: shall temporarily ~ | 


. segregate such: lands. from settlement, location,. sale, selection; entry,: lease, and. : 


other forms of disposal under the public land laws, including. the. mining and 
= the. miriéral. leasing laws, to. the extent. that the withdrawal. or reservation. ap- 


plied for, if effected, would prevent such forms of disposal. To that extent, 


action on’.all’ prior applications the ‘allowance of which is ‘discretionary, ‘and 

on all Subsequent applications,’ -tespecting: such lands- will be: suspended | ‘until 

final action on the: ‘application. for. withdrawal: or reservation has: been: taken. 
— . Such. temporary, segregation shall not. affect the. administrative. jurisdiction, o over» | 
oe the. segregated, lands. (48 CFR 295. 10(a))* : : , 


- The effect of this regulation was.to. aa ihe land. fon ao me 
: location when the conditions stated in.the regulation had been. com- — 
- plied.with..,. As the. Director pointed..out, these steps were taken, no — 
later: than August 55-1955,. well before the: attempted. relocation, of, the 
placer ‘claim. “Thus, the. mining location ‘having been’ made:.at..a 
‘ _ time. when:the. land ‘was temporarily. reserved from’ location: under the 
~ general ae laws was invalid. a Mrs. EF thet: A. i ees 65. L. i 207 


| (1958). 


The appellants cmb that the piopens: Gihdeaeal hae x not coe 
Sconstiinalsd and that it is. therefore. ineffective to remove mineral - 
ground . from location under the mining laws; that the regulation 
| prohibiting mineral. locations on. the basis of. proposed withdrawals is — 
contrary to the statute and Executive order (E.O. 10355, May 26, 
1952, 17 F.R. 4831) authorizing withdrawals only by the: President, 
the Socratary, of the Interior, the Under Secretary of the Interior, ‘and | 

the Assistant. Secretaries of the Interior; and that the regulation giv- 7 


2 The pertinent: provision is now found in 48 CPR, 1957 Supp., 295. 11 (a), 2 as tevised on 
August 12,1957. 
. 3The act of August 11, 1955, does not validate mining claims. located: prior to ‘the date. 
_. of the act on lands, which at the time of the location, were withdrawn for pore site: o 
'. purposes. Day mes, Ine., supra. 
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ing the same effect to a-mere application for a withdrawal as to an 
actual withdrawal is without legal authority. | 

As indicated earlier, the proposed withdrawal has, since ‘the — 
re filed their appeal, been approved by the Assistant Secretary of 
the Interior and a public land order published which permanently 


~ withdraws the land, among others, from all forms of Bppropuation = 


under the mining laws (P.L. O. 1726, supra). | 
As to the appellants’ contention that the agi Goa aathoruee 


withdrawals by persons to whom such authority has not been’ dele- 


gated, I would like to point out that the temporary segregative effect 
_ given to the filing of an application for withdrawal results from a 
regulation issued by the Secretary of the Interior. The filing of the 
‘application alone would not have such effect. It is the regulation 
‘issued by the Secretary which operates 1 to segregate the land, although 
it is the filing of the application that triggers the operation of the 
“regulation. Consequently . it 1s. improper to say, that the segregation: 
-of the land:is the act-of someone who 1 1s $ not authorized to make with- 
- drawals under Executive Order 10355. * 

“~The Secretary issued the pan icine under the authority ‘aviinited 
him, by Congress to. devise regulations necessary to carry out the 
“public land laws and the work of his department. Rev. Stats. secs. 
~161, 247835 U.S.C., 1952 ed., sec.’ 22,.43°U.S.C.,. 1952 ed., sec. 1201. 
-Rixeoutive Order 10355 (supra), section 1 of. aie delegated to the 
‘Secretary the President’s statutory and other authority to withdraw 
and reserve public lands, authorizes the Secretary i in section: 2 to make: 
-such rules and regulations as he deems necessary for the exercise of 
the authority delegated to him. The Secretary’s. authority to make | 

“reasonable rules and regulations relating to the disposition of the 
public lands has often been upheld. Cosmos E zploration Company 
vw. Gray Eagle Oil Co., 190 U. 3801 oak and « cases eltedt in note a2 
t0438 USCA, “sec. 1201. - | 

‘There is nothing Gals in i proridine: chine: an asus ail 
‘until it is disposed of, segregate the land applied for from other - 
types of applications or entry. | For example, until recently an appli- 
cation to lease public land under.the Mineral Leasing Act segregated 
- the land applied for from mineral location:* Filtrol Company v. Brit- 
tan & E'chart, 51 ie D. 649, 653 (1926).: ‘Similarly until the repeal 
of the Timber and Stone Act (43 U.S.C., 1952 ed., secs. 311-313) by 


‘the act: of August 1, 1955 (69 Stat. 434), an. poration to purchase - 


7 “land under that law barred. any other Pee from filing on n that land : 


es | : 
4 4The ae of eee 13, “1954 (80 U. S, C., 1952 ed. Sean. vy, gee. | 521 et seq. ies now permits .. 
eanineral, tocarons: On. Jands- covered by an. application. or oo for a siceaa or lease. 
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7 until dhe application ha had been disposed of. adverse to the pplicant oe 
48 CFR 285.215 


In general, the. purpose behind the soateuelive affect given ‘ehese: _ 


and other applications’ is simply to protect the applicant, who must 
wait upon action by the Department, from the assertion by others of 


| rights to the lands while the applicant is prevented from taking any i ge 
steps to protect the lands: he seeks. Otherwise it would be difficult — 


to devote large blocks of public lands to a specific use free from in- 


 tervening élaims of others to the tracts within the larger area whose 


existence’ could complicate or confuse the purpose: for which the lands 7 - | 


are sought. In the instant case, a withdrawal of approximately 8,000 
acres was requested for devoting the land to public recreational use. — 
If “before ‘the withdrawal could be effectuated | by isstiarice of a 
public land order mining claims could be located on the land, the 
purpose of the withdrawal could be completely or largely. vitiated by 
the-location of mining claims on the land... Thus, even though it were 
ultimately. determined, as it was in this case, that the land should be 
withdrawn for ‘recreational: purposes, the withdrawal could ' be > 
effectively nullified by. the intervening location. of mining claims. 
The purpose of the regulation in issue is to preserve the status of 
the land pending final action on the withdrawal and it is a necessary 
incident to the making of withdrawals.: .The pee uaton is a reason-. 
able method.of achieving this desirable purpose. 
- Therefore, pursuant to the authority delegated to the Solicitor s 
the Secretary of the Interior (sec: 28, Order No. 2509, as revised; 17 
E.R. 6794), the decision of the Director of the Bureau of Land. Man- 
agement ; is affirmed. coe | | 
a | - Epwonp T. Faire, ; 
ery Solicitor. 


| APPEAL OF GLENN Dose i 
TBCA-130 Decided December 11, 1958 


Contracts: Specifications —Contraets: fitermolatinn: Oontiacts: Payments - 


‘Under specifications which provided. that the eontractor furnish and. install 
ina compacted state gravel bedding for a eoncrete lining in an irrigation: 7 
_ lateral and that. the gravel bedding so installed should be measured for. 


“payment in the most practicable manner, either to the outlines of the areas. - | 
covered with gravel bedding and to an average thickness, or in approved | 


vehicles at the point of delivery, the contracting officer had a choice be- — 


- 8 $ee also 43 U.S.C., 1952 ed., sec. 800 (reservation of lands containing water holes and 
lands for stock driveways) : -and the pertinent regulation 43 CFR 295. 7(a), {(b), and (c) 3° 
43 CFR 105.2: ( segregative effect of application for reinstatement of canceled Seee ys 
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a tween tliese two alternative Teihods. of measuring the. gravel bedding for 
payment. ‘ Whichever method: was: chosen, however, “payment. would have: 


- to be made for the gravel in a compacted state, and, if payment were based: . | 


ere loose truck measurements of the gravel,. a. compaction factor. would — | 


_ have to ‘be. applied. to. the gravel So measured. It. is apparent. that. if 
“either method of measuring the gravel for payment presupposed its meas- 
~~" arement: ‘in a compacted state, the other method must also presuppose this; 

-“-. ginee.-both:- methods, ‘to -be’ equitable. must produce equivalent results;..The 
ae fact. that. bidders were. unable to determine the factor: of compaction. in-ad-. 
-.; vance, since the source of. the gravel was. ‘subject. to the approval of. the 
_, contracting, officer, proves. no more than that the contract. involved elements . 

. of. uncertainty or. risk for the contractor. "Differences of nomenclature to - 


be found in various items of the schedule ‘and specifications with respect 


£0: payment do not demonstrate. an ambiguity in. the -provisions for pay-- 
‘oo? mente ‘of: ‘the. gravel bedding, since the language. ‘was not: exactly: parallel: 
oe and. the. -provisions | for. the. performance of the various: items’ differed , Sub-» | 

. stantially. The fact that Government inspectors kept a truck count tally 

of the gravel bedding is not a practical construction requiring ‘payment | 


for the gravel: by loose truck measurement, since they reported generally » | 


ener’ + | operations under the contract ; ‘the information: was useful ‘for other 
4) purposes, such as the: making“of progress payments; and the. contracting. 
ie oe officer. was not. bound to determine how the gravel.should-be-paid.for until: . 
is _ after it had been placed... The contracting officer did not abuse his dis- 
| eretion in. paying for the gravel bedding. on the basis of cross sections, 
taken prior to the placing thereof, since the record shows that the practice. 
“of using’ cross sections in’ measuring earthwork for ‘payment is common, 


es es and the contractor has failed to bear the burden of proving that there were : 


a circumstances that made the: use of The’ cross: sections unfair. 
7 . “BOARD oF CONTRACT APPEALS 


Glenb: i-Diisky an: individial, of Moses: Take: Washington, | Tins oh 
: “panied from the findings of fact and decision of the contracting officer: 
dated J uly, 10, 1957, denying the appellant’s claim for additional com- 


~. pensation.in the amount of $4,606 under Contract No. 14-06-116- 5751 


with the | Bureau of es. hereinafter referred to as the 
Bureau. | 

‘The cei att. which was. dated Decne. 4 1956, was on U.S. 
- Standard Form No. 93- (Revised March 1953), aad incorporated the — 


General Provisions of U.S. Standard Form 23.8 (March 1953) for 


construction contracts. | | 
~The contract: provided for the estiacoa se blended: earth cane 
and concrete lining in the EL29 Lateral in Block 421 of the Columbia 
~ Basin Project, Washington, which is situated about 4 to 5 miles _ 
southeast, of Moses Lake in Grant. County, Washington. The 
. blended earth lining, with a 6-inch gravel cover, was to be installed 
between Station 208+77.20 and Station 220+00 and between Stations 
945-+17.75 and Station 269+ 63.25. The concrete lining was to be in- _ 
stalled with pravel bedding between Stations 220 +40 and Station: | 
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934+ 85, which is a. distance of somewhat over a& queda: of a eile. a 
The length of the entire work area was approximately three- -quarters 
ofa mile. The estimated contract’ price for all the units of work OF 
| material under the contr act was $59,000... 


_In the schedule there were listed 12. items, which Pare xen. i 


vation from borrow” (Item 3), “Gravel. Bedding for concrete: lining” = 
> (Item 6),. and “Compacted earth lining” (Item 7). Only Item 6, . 


of which the estimated quantity was 1600 cubic yards, is directly in- oF 
~ volved in the present appeal, the question being whether the appellant ae 
was paid on.a-proper basis for the. gravel bedding ee in oe 3 


later al asa subgrade for the concrete lining. ] 
— ~- Notice to proceed ‘with the work was acknowledged by t the o appellaiit: : 
December 6, 1956. As under paragraph 16(a) of the specifications 


. the work was to be completed within 100 calendar days of this ‘date, 


the. completion. date was March 21, 1957. The work was accepted 
as completed on. April 6,. 1957. However, no. question o of quidatest 
damages is involved in the present appeal. ie : 
A peculiarity of the present case 1s that, although the contact aes 
aw arded to the appellant, it was. performed 3 in its entirety by. a. joint 
venture formed for this purpose by! Glenn Dusky and the L. D. Shilling 
Company, who subdivided the work between them. Glenn Dusky. 
performed: the required excavation but the placing. of the gravel 
bedding and concrete lining was done by the L. D. Shilling Company. | 
A hearing for the purpose of taking testimony was held before the 
undersigned. at Washington, D.C., on July 26 and 27, 1958. The only 7 
witness who appeared to testity on behalf of the appellant at the 
hearing was Lloyd D. Shilling, the head of the company bearing his 
name. Although Glenn Dusky did not. appear at the hearing in 
- person, counsel for. the appellant presented. at the hearing two afii- 
-davits executed. by him, } one of which constituted an authorization to. 
L. D. Shilling to represent, him at. the hearing of the appeal, and the 
other of which was evidentiary. | 
The requirements for furnishing and. placing the gravel beddine | 
for the concrete lining» were indicated in paragraphs 36 and 387 of the | 
specifications, and in the drawings. The gravel bedding was to be _ 
placed to a minimum thickness of 3 inches on the sides and bottom. _ 
of the lateral as a base for the concrete lining, and if there were any — 
‘eroded areas in the foundation “beyond the prescribed. lines of the | 
~ underside of the gravel bedding,” these could be required to be filled. 


_ The material for the gravel bedding was to consist of. “nit-run sand ae 
~ and gravel reasonably well graded and from which all stones having i 
-@ maximum dimension of more than 1 and 14 inches have been re- 


7 moved, ” and the gravel was to be secur ed “from borrow pits. or sources 
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a approved by the contracting officer.” The lateral section on which. — 
the concrete lining was to be placed was to be filled completely to 

the lines of the underside of the lining with the graded gravel material, 

and it was to be ioronghly compacted in accordance with a, pre- 7 
scribed method. - Ya a: 
_. The- specifications sorifaiied two provisions that are relevant to the 7 
‘measurement of and payment for the furnishing and placing of the 
_gravel bedding. . Paragraph 4 of the General Conditions of the speci- 
fications headed “Quantities and unit prices” included the provision : 


‘Payment at the prices agreed upon will be in full for the completed work 
and will cover materials, supplies, labor,. tools, machinery, and all:-other ex- 
. penditures incident to satisfactory. compliance with the contract, unless other- 
rh wise specifically provided [Italics supplied]. 


And. , paragraph 36 (d) provided : 


Measurement, for pasment, for gravel pedding will be niade in the eee prac- 
ticable manner as determined by the contracting officer ; to the outlines of the 
areas covered with gravel bedding and to an.average thickness, or in approved 
vehicles at: the point of delivery. Payment for gravel bedding for concrete lining 
will be made at the unit price per cubic.yard bid therefor in the schedule, which | 


unit price shall include the cost of furnishing, hauling, placing, moistening, com-" 


‘pacting, and all other costs for completing the’ work requir ed by this paresriph 
: [Italics supplied]. : 


| The reach of the lateral. that was to be concrete-lined under ‘the | 
| Dusky contract had also been constructed by the L. D. Shilling Com- 
~ pany, and had first been placed in service in 1953. As originally con- 
structed, however, the lateral was not lined, and because of the porous - 
‘nature of the soil considerable seepage had been experienced. This, 
indeed, was the primary reason for lining the lateral with compacted 
earth and concrete under the Dusky contract. | 
The water was let out of the lateral on October 19, 1956, and because . 
of the nature of the soil drained rapidly. The work aden the Dusky 
contract commenced on or about December 10; 1956. On December 
20 and 21, 1956, while the section of the litera) 4 in which compacted 
earth lining was to be installed was still being excavated, a Government 
survey party took cross sections of the area to be filled with gravel 
_ bedding. The cross sections were taken on an average of 40-foot 
centers, and in all there were 331 measurements, the spacing ranging 
from a minimum of 5 feet to a.maximum of 6214 feet. The hauling. 
_ of gravel commenced on January 9, 1957, after a source for the ea 7 
| had been approved by the contracting officer. + The hauling of gravel | 


The Government had eontemplated that the Suge would be taken from the Pot Holes 


. “ Reservoir, where one of its own pits was located, but the appellant. requested. permission 


to take the gravel from a pit owned by the State Highway Department, apparently be- 
cause it was less distant from the site of the work. This gravel, which consisted of waste 


489] a. GLENN. DUSKY: tele Bote : <a : me | 
| -  o 7D ientah ai 1958 | | a 
was sented until Ji anuary 14, 1957. All other sieieltinn| had been | 
shut down two days previously Because of the onset of winter weather. ~ 
Before ‘the shut-down approximately” 1,800 cubic yards of gravel 
had been hauled to the site of the work, dumped i in the bottom of the 


canal-and leveled out with a bulldozer. The hauling and placing of -_ 


“gravel ‘was resumed on March 11 and continued until March 28. 
In putting down the gravel bedding, however, the ‘operator of 


Shilling’s motor grader kept ‘calling for’ the delivery of far more 5 


‘gravel than was actually needed, and a good part of the’ gravel de- 
_ livered had to be wasted alongside: the banks of the canal. If it be 
‘assumed that every Toad of gravel hauled to the site of the work com-. 
pletely filled the beds of’ the. trucks, 3,658.1 cubic yards of gravel 
‘was the amount hauled, and of this amine 1 ,040.3 cubic. yards’ was 
wasted. “As the gravel. wasted was subjected to compaction by travel 


of the equipment, the amount of ‘the waste in ‘terms. of loose truck ae a 


yneasure had: to-be computed, and this was done by agreement between 3 
| ‘Governiient personnel and the appellant by applying a a. ) percent 7 
compaction factor to the waste ee = 


between the contracting officer ‘o as any of his rapresdntatived and the 


cate appellant with respect’ to the basis of measuring the gravel bedding’ for 


_ payment. When the appellant: ‘fir st started hauling gravel j in Ja anu- | 
| ary, Glenn. Dusky asked Wesley A: ‘Brandon, the Bureau’s ‘chief i in- 
-spector on the job, to give him, from the cross section book, a list of 

- the neat line volumes for each station reach of the lateral because the 
‘upstreai’ end of the lateral was narrower than the downstream ‘end, 
and he was having difficulty in determining where most of the. gravel , 
would be needed. Brandon complied with Dusky’s request, but he’ 

did not tell him what the basis for payment would be. On the con- — 
‘trary, when Dusky did raise this question at about this time, Bran- 
don plainly told him that, since the specifications left it to the. con- 
tracting officer to choose between. two alternate methods of payment, — 

he could not make such a decision, and suggested. that he contact 

his superior, ‘Wayne J ohnson, who was Assistant Field Engineer. d 
Brandon also reported his conversation to Johnson but Dusky took no 
- further” action in the matter. During the Progress of the. work, — 


“as Maecantnes from the eae of euiahea atone ‘in seat ian ie the ienwige con; 


struction, was.more finely graded than the gravel from. the Government pit would have 


_been.. Instead of being graded. down from 1% inches, it was- graded down from 5 of an - - 


inch. As it. was. otherwise suitable, however, - ‘its: use- Was: eppEor et: by the: cee 

. Officer. 
2 The appellee contention, based. on. ‘the ‘eatinions: of Shilling: ada ‘affidavits. mane: by 

Dusky and Allen J. Sharp, Shilling’ 8 superintendent, that the Bureau originally intended to 


_. pay. for the gravel ona: truck. eount basis is.clearly against the weight of the evidence and 
must be rejected. Shilling seems to have: been: repeating mere hearsay, or his own mis- 
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| Seri don did esp. a tally of. the ani bar of truck Joads of gravel — 
| being delivered by the appellant’s hauling subcontractor—Markham 


| | by. name—but the inspector simply accepted the figures given him by 
| the, latter. as to the number of loads of gravel. delivered to the job 
the previous. day, and the trucks delivering the gravel, which-were 


three in, number—one having a capacity of 9.77 cubic yards, and the 
other: two. of 6.02. cubic yards—were not even: measured by Brandon 
| until on or about March. 11, 1957, The question of the basis of pay- 
 mnent for the gravel bedding was not. brought. up by. Shilling until the 

close of the month of March. when. the Bureau made a.progress pay- 
 ment.-estimate that. reflected -a lesser quantity than -he chad ‘been. 

. anticipating. Shilling: then diseussed the question with Ross. Love- _ 
| lace, the Construction Engineer of the Othello: Construction; Division a 
of. the Columbia’ Basin Project. As a result, Lovelace arranged . a 
meeting : at Warden on. April 11 to, which he invited Dusky, and the 





 Jatter came. alone to the. meeting; which was attended also by Wayne ; 


“+ J ohnson_ and Brandon. Lovelace explained that payment would be | 


- made on the basis of the cross sections which had been taken, and, 
_ .while Dusky appears to have grumbled about his high costs, he did 
not make any explicit objection to the proposed method of payment. 

| On the contrary, when Lovelace informed Dusky that, although the 
amount shown by the cross sections would be the basis of payment, an 
additional allowance 3 in the amount of 10 percent would be made for 


the subsidence in the bottom and'side slopes of the lateral-due'to travel -- 
of the equipment over them, Dusky agreed to. this.10 percent. sub- 


sidence allowance.?. Nevertheless, under date of May 6, 1957, Dusky | 
- lwrote a letter to the Bureau, protesting payment on the basis of cross 
section quantities, plus the 10 percent subsidence allowance, which he | 
erroneously referred to in the letter as a “compaction factor.” | 
In his findings of fact, the contracting officer determined that the 
appellant was entitled to payment for the gravel bedding in the 
amount of 1,978 cubic yards. This was made up of the actual quantity 

| shown by the cross sections, which was 1797.9 cubic yards, plus the 10 __ 
| ‘percent : allowance for subsidence in the amount of 179.8 cubic yards, 

~ the total being carried to the nearest integer. It is the position of the — 

| appellant, however, that at should have been paid o: on the basis of. loose . 


‘taken understandings. As for the affiants, they were not, of course, subjected to cross 


examination, and their assertions that there was an “understanding” with. reference to the. 


“basis of payment for the gravel, cannot be accepted in view of Brandon’s testimony at the 


“hearing. Moreover, Sharp who refers: to. “inspectors” (in ‘the plural) with whom the © 


. understanding is supposed to have been-reached, does: not even identify them. fn any | 
event, even if one of the inspectors, whether Brandon or anyone else, had entered into . 
any such understanding, he would have nips pune ‘to: do a. and -: no commitment 

‘ “would have resulted: 
3His agreement to the ‘gubatderies: ‘allowannee is only | dagthe:: indiéation that there was . 


> no prior, understanding with reference to the basis of payment for the gravel. 
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| ‘truck measurement; for. hauling. and. placing 2, 638 che yards of - 


gravel, which represents. the amount of gravel. hauled to the job, less 

the amount estimated to have been. wasted, The difference between the — cs 

be figure of 2,638 cubic. yards and the 1, 978. cubic yards for which payment FT a 
was. actually. made-is 658 cubic yards. _At. the unit. price of $7.00 per | 


cubic yard; it accounts: for the additional compensaiinny claimed j in the > 
; amount of $4, 606.- 


The appellant: Pre as is 5 indeed, obvious, that, paragraph, 36° d) oe 


of, the Special. Conditions of. the specifications. gaye. the, contracting 


- officer, a choice’ between. two alternative methods: of measuring. the ma. 
% gravel bedding: ‘for payment. | But, “apparently: ab regards. the first aa 
-method based on the cross sections, as impractical, and hence concludes © a 


that payment. must. be made according. to.the second method by loose - 


truck count without. applying. a comppation: factor to the gravel.* : This i . 
ae position is. hardly. tenable, - _ 


It is. true. that. it is not. explicitly gated in n paragraph 36(4) that the | 


- application of. a compaction factor will be involved in both methods, : 
and. that what i is stated in the second. sentence of this paragraph 3 is 


| what payment. will include rather. than. how the. gravel shall be meas- 


ured for payment... But, both. this provision, as well as the provision = 


“of Paragraph 4 of the General Conditions, make it.clear that the com- “oa | : 


- pleted work was to include the placing of compacted gravel bedding, 


and hence that the Bureau was not engaged merely i in buying so many — 
truck loads of loose gravel. As both of these provisions are wholly 
_consistent, with each other, there i is no need, as the appellant. suggests, So 
to subordinate the provisions of the General Conditions to the provi-. 
sion of the Special Conditions. It is apparent, moreover, that ifeither 
an. method of measuring the gravel for payment presupposed the measure- 
ment of the gravel i in a compacted state, the other method must also 
presuppose this, since both, ‘to be equitable, must produce equivalent. 


e - results. Obviously the cross sections. determined the outlines of an _. 


area that would be covered with gravel bedding in accordance with 


the requirement | of the specifications, and they would, therefore, reflect. oe 

__. the volume of the gravel in a compacted state. This being so, even if . 
the contracting officer had selected the loose truck measureasabasisfor 
payment, a compaction factor would also have to be > applied: to > this a 
measure. See 
The appellant ey a ‘amber of areothant to the oo but 4 


they are not persuasive. Thus, it argues that the gravel would have — 


to be measured 3 ina: non-compacied. state because bidders: would Pe _ 


& ‘The oes get 5 was sitbjected to ‘catipacdon tests. by the Bureau on March 1g and, 21, 1957, 
- and these showed that 1.254" ‘cubic yards of gravel, loose truck measure, would be required | 
to yield 1 00 cubic yard of compacted ai bedding... . . 
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unable to determine ihe factor of. compaction in advance, s since the 
~~ source of gravel was ‘subject. to the approval of the contracting officer, 
and hence would not be determined until after the contract were made. 
“But this proves only that the contract involved elements of uncertainty 
or risk for the contractor, as most contracts do, and that the bidders” 
te would have. to rely on their ‘general. experience. A’consideration of 
‘this sort is, therefore, of very little, if any help, 1 in i thtsapeeting: the 
requirements of the contract. | . 
; Equally fallacious is the appellant’s argument based ‘upon differences : 
tof nomenclature to ‘be found in the schedule and the’provisions ‘of the 
“specifications. ‘The fact that item 6 was denominated “Gravel bedding 


‘for concrete lining” rather than’ “Compacted gravel bedding for con- 


 Perete lining,” while item 7 was denominated “Compacted earth lining,” 
“and that’ the payment for item 6 was to the outlines’ of the’ areds 
- “eovered with: ‘gravel bedding rather than ‘to prescribed’ neat lines, as 
provided, in paragraph 39 (f) of the specifications with respect ‘to com- 
“pacted earth’ lining, does not demonstrate that the provision for’ pay- : 
“ment of ‘item | 6 was ambiguous. | “There ‘were ' ‘important. differences 
“between the provisions: ‘for the performance of each of the two items 
which’ no doubt v were responsible for what" were differences of substance 
“and émlphasis ‘in the language. © In the « case of the ‘earth lining; the 


material caine from borrow ‘(tet 3: Excavation from borrow), and : 


thers 


| “gbaration: » which was ‘to be paiformied within the specified neat lines, 


_ while in the case of the gravel bedding, it was’ ‘to. be furnished by the — 
‘contractor without separate payment therefor, and payment, was for 
“volume of material installed ; as the depth was not precisely indicated, 
‘neat lines were not involved i in both sides of the gravel bedding. The 


Board has previously had. occasion to point out that there are. different — 


“ways of expressing the same thought, and differences: in the use of 
~ Janguage do not, therefore, necessarily betoken differences in meaning, 
‘unless perhaps the provisions are directly related, and the language | 
was obviously designed to be exactly parallel. | 


The appellant relies also on the ‘practical construction of the pay- a 


“ment provisions by the parties but if it has any. significance it actually 
favors the interpretation adopted by the contracting officer.. The fact 
that the inspectors reported the truck count tally of the gravel kept | 
by the hauling subcontractor has no importance as a practical con- 
“struction, since they reported generally all the operations under the 


— * eontract, and the information was useful in connection with the prepa- 


: ration of progress payments, and ¢ even as a rough check on the accuracy — 


_ x 5 See Osberg Constr uction Contin, 63 LD. 180, 186 (1956), = 
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of the. measuremeént based on ‘the cross sections.® If the Gonirecting 
officer had determined at the beginning of the work to base payment. onl 
“the truck count. tally, the. hauling of the. gravel. would: certainly have — 
; been far more carefully supervised and checked. Moreover, since the 
| contracting officer had a choice between. the cross sections and the truck 
count, tally 1 in measuring 1 the gravel for payment, and the choice would- 
not have to be exercised until after the gravel had been placed, the 
mere keepmg of a, truck tally « could not constitute evidence of.a ‘practi- 
cal construction. Of even less significance was the measurement of 
the waste piles, : since this was not done until after the work had been 
‘completed and 7 was done asan accommodation, for the appellant. ‘The 
“application ofa. compaction, factor to the waste was, moreover, incon- 
: sistent. ‘with the appellant’s 0” own contention that, the gravel was to be 
| “to. the 10 ‘percent, subsidence allowance aia it was ; suggested to him. 
| “Such a an agréement « on his part came ‘close, indeed, to the acceptance of 
_” payment on the basis of the. cross sections.” — - 
-. The Board must conclude that the y provision : for ‘the’ payment of. the 
& evel bedding was not ambiguous, and that. it was wholly within the 


pete Lee ineacurement 
2 “The. appellant requests ‘duvthas pees that if the Hoard eeaelios 
‘ this conclusion it IVE. “eoisideration also to the question whether the 


. contracting officer properly « determined the volume of the gravel bed- 
ding for which the appellant. was to be paid. . ‘Thus it argues that in — 
_. order. to have. obtained accurate results the cross sections should have 

| _been. taken. immediately prior to the placing, of the gravel bedding, SO 
that the effect of frost heave on the ground would have been. mini- 
mized; that the cross sections should have been. taken on a grid as 

“close a8 2 x 3 feet, in order to reflect the large number of serious 

irregularities which existed in the lateral, both longitudinally and 


6 Thus, while ‘in: his. findings the ninntenetine officer based ‘his calculation of the volume of 
_ the gravel on the: ‘eross sections, he was also: able to demonstrate how closely his results 
conformed to the appellant’s truck count tally when due allowance was made for com- 
paction. . Applying: the compaction factor of 1: 254: to. the -1,97 8 cubic yards ‘of gravel: paid 
for, 2, 480. 4 eubic yards of gravel, loose truck measure, were required to install the com- 
pacted gravel bedding. Adding the measured waste in the amount of 1,040.3 cubic yards 
to this figure, 3,520:7 cubic yards would be the total volume of gravel hauled. As the ap- 
' pellant’s truck tally for the gravel was 3,658.1 cubic yards, it is apparent that it was ouly 
3.9 percent greater. Allowing for spillage during transportation and some loss during 
' placement, there was little difference between the figures. 
4 Shilling’ s testimony that when he learned of the 10 percent subsidence ‘allo waits he 
protested against it to yarious subordinates of the contracting ‘officer does: not: detract 
from the force of its acceptance by Dusky. Not being a party to the contract, Shilling — 
had no standing to make any protest. yee a a 2 ee 
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= : transversely, and the presence ‘of palichier in seamy formations i in the: | 
‘upper reach of the lateral, 8 which allegedly tended to compact exces- 


‘sively ; ; that a, subsidence allowance of 35 rather than 10 percent: should _ 
have. been made because of the soft and mushy condition of the bot- 


Bi tom of the lateral, and the effect of the travel upon it of the appel- 
-lant’s heavy. equipment ; and, finally, that. if payment. is to be made 
on the basis of loose truck measurements, a compaction factor OF a8 


1.10 rather than 1.254 be applied. tothe measurements. . 
- The Board must find that the contracting . officer did not err in 
. making his determination of the volume of gravel bedding ; for which 
; payment. should be made. The appellant’s contentions with respect 
to the. irregularities. of the lateral, ‘the. effect of frost. heave and the 
_presence of caliche rest entirely on the testimony of Shilling. but. his 
testimony is wholly” irreconcilable with’ the ‘testimony on. the same 
subjects of. Lovelace and: Brandon. whose range of: experience: and 
opportunities for observation. were at least as great. Indeed the 
weight of all the testimony is clearly i in favor of the Government with 
respect to the disputed questions of fact. - 7 re 
The appellant’s: contentions ‘are, moreover, contrary to ail the m- 
“herent probabilities to be deduced from the facts of record. . Gener- 
ally speaking, irregularities tend to. average out in the taking of a 


series of cross section measurements. As. those in ‘the present. case 


were taken in a completed’ lateral prism, ‘which was only to undergo 
| rehabilitation, they would normally yield results of a high degree 
of accuracy. -As the condition: which: had led to the’ rehabilitation 
of the lateral was the porous nature of the soil, it was, similarly, far 
less likely that. it should have been affected by frost, heave, especially 
when the lateral had drained: long before the contract had been 
awarded, and. the weather in the period immediately preceding the 
taking 7 the -cross sections had not been very severe; ® nor was it 
: probable that the ground would freeze further to. an appreciable 
- extent due to the severity. of the winter weather following the shut- 
. down of operations, since the gravel placed along the bottom. of the 
_ lateral before then would tend to act as an insulator against: frost. 

Moreover, test holes dug in the sides of the lateral. just before work _ 

had been resumed showed no frost. in the top foot of the ground. As 
_ for the effect, of the weathering. of the, caliche when ee to 





ee Caliche is a ‘hard, white alkaline substance that i is sO. firm and hard that it is almost 


. .. like solid rock... When subjected to water. action, the. outside Bureacee tend to become. . 
| chalky but not i a great extent. 


® Although there had been some cold sweather-3 in the months: of November: andl Decne < 


"a 1956, a. spell.of. unusually warm weather had been experienced: in the week.preceding the 


& days on which the. cross.sections were.taken. Indeed. the weather could hardly. have.been 
_ very severe during this period if the appellant was able to. continue placing. blended earth © 
lining until January 12, 1957. ot WRI Ror eee eee 
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water action, apart from the fact that its extent appears to be cael 7 
exaggerated, 20 -caliche was present. in appreciable quantities only in- 


the first: third of the length of the lateral. that received the gravel - | 
: bedding, and: it was. precisely in this. reach of the lateral that.the 
“spacing of. the. cross-sections, was far.closer than the.40-foot average." 


The appellant’s suggestions for correcting the alleged impracticality 4 


of the contracting. officer’s procedure in measuring the gravel bedding 


for: payment are in themselves not very practical. ~The cost of taking 
cross sections on a grid as close as that desired by the-appellant 
would have been prohibitive. Another suggestion of the appellant : 
~ was that it be allowed to dig holes through: the completed. lining in 
order ‘to measure the thickness of the gravel bedding but there is 
nothing to show that such random probings. would have: produced any 


- . more reliable results than the hundreds of measurements taken in pre- 


paring the. cross: sections. - Indeed, the record. affirmatively shows 
that the practice. of using cross sections in measuring earth work is 
common, and that the very same method was employed in two. other 
instances under contemporaneous.contracts for the repair of laterals. 
hat contained . Adentical language, and that neither of the con- 
| tractors challenged the use of the method. On. the other hand, the 
record reveals two factors which may have contributed. to the appel- 
-Jant’s disappointment with the contracting officer’s measurement. In 
tearing out with a bulldozer chunks of broken caliche hanging on the 
“slopes of the’ lateral, the: appellant: overexcavated, -and thus had to 
. fill-the. averexca vated: areas with’ igravel. . By. using: a finer gravel than 
had -been contemplated, the appellant. inereased the degree of compac- 
“tion to which it would be subjected. ‘Both factors might increase the 
7 quantities of gravel without being reflected in the cross section 
measurements but the appellant can hardly complain of their 
effects, since it was itself responsible for bringing them about. _ 
As the burden of proof is always on the appellant to substantiate - 
a claim, the Board. would. hardly. be warranted in holding: that the ~ 
| contracting officer did not exercise his best judgment, and set aside — 
his determination as arbitrary and unreasonable. This must be 
especially. so. in a case in which he was not required to make precise 
_. determinations in measuring the gravel meee for Payment, but to 
oe so only “in the- most. L eiuenes manner.’ 7 


" o “10-'The calictie ‘appears am have been mostly of a r BOlEds cea type which would not 


—%) | Weather: appreciably.” 


“ae The: first five cross. sections were ict cat: intervals: of 5, a bis 20, and 14 feet. 


f 
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. ‘Therefore, apes to: the authority delegated to the Board: of. a 
Contract Appeals. by the: Secretary: of: the Interior: (sec. 24, Order 
No. 2509, as: amended ;: 19 F.R. 9428), the findings..of fact’ aa de- 
“elsion: of the. contracting officer, : oe the appellant's lain for 
‘additional eomyel sieges 1S. afirmed.. Soi eee 


“Wau ‘Spscrz, Member. . 
: “We concur: : Rea erG ee 
| Taropone: i. Haas, Chairman. 


Arne 0. 0. Aas, Alternate Member. _ 


s Saher ' 
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| “Contacts: “Appéate-étitract: Comptroller General 


~The fact that an appellant, who was ‘seeking, while its appeal 1 was sandine 
mo - before the Board of: Contract Appeals, the settlement’on:the administrative 
‘level: of: a: dispute’ arising. from::the performance of: its: contract. for the 
oe construction. of a dike-across a: marsh did not specifically consent that.the © 
rhe Administrative Assistant Secretary: of, the. Department submit the questions 
“of! law ‘involved in the dispute to the Comptroller General for his opinion : 
“does ‘not-make: the pronouncements of the Comptroller General on these | 
-" . questions'of ‘law any: the’ less ‘binding on: the Board; for the power of the 
+ Department to request the Comptroller General's opinion did not. depend 
-. on the consent of the appellant, .and the Board ‘is. bound. by. the opinion. 
2, OF the. Comptroller General on the questions of law duly determined by 
os . him. ‘However, the opinion of the Comptroller General was rendered on an 
‘assumed state of facts, and the Board is not barred from deciding disputed “ 
questions, whether of fact or of law; that were not considered or deter- 
-- mined by the Comptroller:General. — | 


Contracts: Specifications —Contracts: Changes and “xtres—Oontrats: : 
Changed Conditions i | 


A contract in which the quantity of hauled Sec vation needed to construct 
.. the core of a dike across a marsh is estimated, and which includes an 
4 “approximate quantities” provision, together with a provision that settle- 
ment of the fill below the natural marsh line in varying amounts is expected, 
eannot be said to contain any definite representation concerning the amount - 

_ of subsidence to be expected, and. hence. neither a “change” nor.a “changed 
condition” can be said to have been established merely: by. showing that 


the estimated: quantities: of work had: been: substantially inereased by the | 


contracting officer by an order denominated a “change order.” 
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- Contracts: 2 Changes and Extras—Contracts: ‘ Additional Compensation 


Despite the fact that: a dike, which’ was: constructed acr Oss a marsh. by the 
contractor, was not constructed entirely in accordance with the method 
contemplated by the specifications, ‘the contractor is not entitled to. an 
equitable adjustment’ under the “changes” clause of the standard form of 


_ Government. construction | contracts, when the change in the method of . 


-eonstruction: was: suggested. by: the, contractor. rather than:by ‘the: ‘contracting. . 
officer, and the contractor made the suggestion without requesting a change 
order, such work being. voluntary work rather than a change in the techni- 
cal sense. Moreover, if the method of construction. adopted. actually miti-: - 
gated. the difficulties of the contractor, arising from. the continuous subsi-_ 
dence of the core of the dike in the marsh, any equitable adjustment would 
have to be made ‘downwards rather than upwards. The contractor also’ 
. could not' claim that the sequence of operations contemplated by the specifi- 
 eations—placing: fill, grading fill and: placing topping material—was in- 
feasible when it did not itself follow such. Sequence, and the officers of. 
the Government did not attempt to interfere with the sequence. of operations | 
actually adopted. by the eae | 


Contracts: Changed, Conditions 


Assuming for. the sake of ar gument that stil a negative form. of misrepre- - 
. sentation .as- the: entire “withholding of ‘available information. by: ‘the Govern- 
“ment may form the basis of a claim of a changed condition, a contractor. 
engaged in constructing a dike in a marsh cannot be said to have. established 
Such a claim merely by showing that the Government had taken soundings 
‘in the marsh more than a decade. and a half before the letting of the con-: 
‘tract but failed.to reveal the record of the soundings to bidders, in the 
absence of proof that the dike was constructed at the same location where 
the soundings had been taken and that the soundings - would still have. 
been useful. 


Contracts: : Changed Conditions 


Phat a condition encountered by a contractor who constructed a dike across 
a marsh was a “changed condition” within the meaning of the second | 
category of such conditions, which comprises unanticipated conditions, can-_ 
not be established merely by showing that the contracting officer himself 
characterized the amount e. Subsidence | of the core of the dike in the: 
marsh as “excessive. "4 


Caateacts: Suspension and ‘Termination—Contracts: _Specifications—Con- . 
tracts: Performance. 


Whatever may be ‘the. eel scope of a provision in the specifications, em- 
powering the contracting officer to suspend the work when conditions were _ 
 “Wnfavorable for the prosecution. of the work,” it is clear that it cannot be. 
-- held to extend to a situation that was for eseeable in view of other provisions 
Of the specifications, which warned the contractor of the very same condi- , 
tions and extended the time of perouuance byt reason PRETO 
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ts Contracts: ‘Unforeseeable, Causes. 


When a contractor has established that. he yee was. “gnusually s sever ere” | 
2 within the meaning of ‘the “delays-damages clause” of the standard form of 
- Government construction contract, ‘itis not disentitled to au extension of time: 
_ merely bécauise the days claimed are not consecutive and amount to but a. 
a small percentage of the contract performance time. : << x Se - | 


“BOARD OF CONTRACT APPEALS 


| “The Reid | Contrecting Company; Inc, cof Woodbridge, New 3a ersey, 
has filed. appeals from three successive findings of fact and decisions 
of the contracting officer dated, respectively, April 13 and 18, 1956, and 
June 21, 1957, denying the appellant’s. claims for additional, compen- 
sation. or for extensions of time for the. performance. of its contract: 
with the Fish and Wildlife Service Uereneaer referred to: as s the: 
Service). es? 

The contract, ache was dated November 2, 1964,” “was on US. . 
Standard Form No. 23 (Revised March 1953) anid incorporated the: 
General Provisions of Standard Form 238 ee ee) for con- | 
~ struction contracts. ; . 

_ The contract, as modified by Addendem No. 1, dated Septeniber o4 " 
1954, provided for. the construction of a dike at the Brigantine | Na- | 
tional Wildlife Refuge, Oceanville, New Je ersey, in accordance with the 
specifications, schedule and drawings. . 

The dike was: to consist of an earthen. core annals 13. 174 : 
feet in length, with a top width of 14 feet at elevatioin 9.0 feet M. S, L., 
and'a bottom width of 48 feet at normal marsh level, after settlement. 
and was to be surfaced with muck as a protective covering. Item 1 
_ of the Schedule provided for excavating, hauling, placing and oraditig”’ 
| approximately 940,000 cubic yards of earthen core material forthe 
— construction of the’ approximately 13,174 linear feet of earth dike, 
and Item 2 of the Schedule provided for dike topping (surfacing) of 
both sides of the dike to be constructed under Item 1. The bid price 
for Item 1 was $0.52 per cubic yard, and for Item -2 $0.50 per linear. 
foot. The total estimated contract price was | thus oe 387. The 
bidding schedule expressly provided: oe ae 

The quantities given in the following seheduie are. approximations for com- 
paring bids and no claims shall be made against the Government for deficiencies 
therein, actual or relative. Payment will be made for the actual amount of 
work done and will be on the basis of the unit prices quoted. 


~The contractor’s. obligations with respect to the construction of ‘the 


Gis were defined in section 5 of the General Conditions of the specifi- _ 


cations and particularly in section III of the specifications entitled 
“Farth fill in Embankments.” The first aa of section 5 of | 
the General Conditions a 
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“ WEeépt as ‘epecitiea’ in Hie Special Conditions, ‘the Contractor’ S procedure ana Fes 


methods. ‘of construction may, in ‘general, be of. his own choosing” provided: they ie 
follow best general practice and are.calculated.to secure results which will: sausty, 2 
; the; Tequirements of. these. specifications and the supervision of. the work. 


However; section III of the specifications contained specific pro- 2 


. visions’ with respect: to the placement, grading and surfacing of the < 
~ hauled fill core of the dike, of which four may be regarded as of special: 


importance. _ The.second: and. fourth paragraphs . ae Item 1, of this oe 
section provided, as follows: 7 oe 


‘No mechanical separation, ‘sorting, « or : blending of materials ‘will be required. 
No requirement. will be made for constructing the fill in layers and compacting, “a 
the only requirement being that after complete ‘shrinkage and settlement’ have . | 
taken place the dike shall have at. least the specified section at any and all points. . 
Where dirt is moved into place by wheeléd or tracked conveyances, such vehicles. 
shall operate ‘uniformly Across the. fill to give the x maximum compaction, possible _ 
under operating*conditions. | - me 
‘The hauled fill core of the dike after placement shall be dressed reasonably true 

| to. Tines and grades, a variation of ‘six, (6). inches in 100 feet. being the maxi- — 
mum permissible on the slopes, ‘and the top shall be graded to within three (3) 7 
inches of the specified grade. ‘It. is. expected that settlement of the fill will occur: 
below the natural. amarsh line in varying. amounts. : -However, after. settlement 


the. section of the dike should be top. width. 14 feet at: elevation 9.0. M. 8. L. and. _ -_ 


bottom width of dike 48 feet at normal marsh. level. 


And, the first and second Paragraphs. of Item 2. of the section om mo: 7 
vided as follows: 


The haviled’ fill core of: the: dike: atte: grading shall have: both side elapen topped 
(surfaced) -with. muck; peat,.or natural éarth as. excavated. from. borrow. ‘pits:: 


adjacent to the dike. .The. resulting dike section as shown on the drawing after. - 


settlement. shall have a base width not. less than 12 feet at normal marsh level. 
A. berm width: of not less than 20 feet shall be left intact. between toe of dike | 
slope and: edge. of borrow ‘pit on both sides of dike.’ ‘The’ muck’ surfacing after” : 
: settlement shall be dressed reasonably true to. lines and. ea ade with an allowable: - 


tolerance of six (6) inches in 100 feet: » 


To. prevent. loss. of: hauled core material after. placethent.. aes to. storm, ‘the: | 
Contractor will be required to grade core fill. and place muck surfacing and 
rough grade with dragline bucket not to exceed 1,000 feet behind outer end of . 
operations.- Any core materials lost: after placement but before final: payment 


in excess of 1,000 feet due. to failure to placé surfacing as above. shall be: re 7 
- placed by. the Contr actor at no cost to the Government. 


The General Provisions of the contract itself contained the standard _ 
“changes” * i and ‘ “changed conditions” ? ? clauses. — 7 addition, pro- 


1. 'Thig was article 3, which. eroded for changes in the drawings goat Gpectheatinns 
of the contract ‘within the. general scope thereof.’’- If such changes occurred, an equitable - 
; adjustment- ‘in the amount ‘due under the contract. or in the time required for its Deron 


ance was to be made. 


. 2This was article 4, which noes for: an equitable adjustment in the contract erlee., 
or in the time of performance if.in the course of the work there were discovered: (1). 
subsurface or latent Physicalc conditions at the. site ane materially from those indicated = 
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vision was made in actions 12 and 13 of the General Conditions of 
the specifications for the making of changes by the entry of change - | 
orders and for payment under such change orders on the basis of unit 
prices where applicable, or, where not, on the basis of force account: 
if the parties could not agree in.advance upon the amount of addi- 
tional compensation. In the third i a oy of section 12 it was 
expressly provided: | | a 7 

The Government reserves the right, in order to utilize to maximum advantage 


funds available, to extend the contract either by increasing the. quantities of . 
work to be performed, or by extending the project shown in the plans, or by 


| making: additions or betterments deemed desirable by the Contracting Officer. | 
The right similarly to limit the work under the contract by decreasing the 7 


quantities | of work to be performed or by making other adjustments without : 
materially affecting the main purpose of the project [sic]. . The aforesaid con-. 
tract extension or limitation shall not exceed in aggregate cost 25 percent. of | 
the amount originally contemplated in the contract. Contract payments in the — 
event of a contract extension or limitation as aforesaid shall be made on the — 
basis of. unit prices stated in the contract, or, when the contract provides for | 
payment on a lump sum basis, at prices determined in accordance with the pro- 
‘Visions of Clause 3 of the General Provisions. 

- ‘Under the terms of the bid and of section 4 of ae Special Conditions 
of the specifications, the contractor was to begin work within 10 cal- 
endar days after date of ‘receipt of notice to proceed, and was to 
~ complete the work within 400 calendar days after the date of receipt — 
of such notice. However, it was further provided: “If satisfactory . 
completion of the contract shall require. the performance of work in | 
greater quantities than those estimated, as set forth in the bidding. , 
schedule, the time allowed for per orn shall be: increased in the 
same ratio that the total amount of the work actually performed shall 
bear to the quantities estimated in the bidding schedule.” Section 20. 
of the General Conditions of the specifications also provided: “The 
_ Engineer shall suspend the work by written order for such period or 

periods as are necessary because of extended unsuitable weather or for 
such asad conditions as may be unfavorable for the peas of 
the wor 3 | 

“Notice to proceed was given to the contractor by rasitarea letter pe 
date November 19, 1954, which was received by it on November 23, 
1954. The contractor immediately commenced work on the project. 
‘The initial work consisted of clearing the borrow. area, however, and | 
the haul of solid fill did not commence until December 9, 1954. How- 
ever, from the commencement of this operation, difficulties were 6X- — 
perienced as a result of excessive subsidence of the core material in — 


' . in this contract, or. (2) unknown physical conditions at the'site, of an unusual nature, 
differing materially from. those ordinarily encountered and generally recognized as synerins 
‘in work of the character provided for in this contract.’ _ . : 
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‘the marsh across which the dike was being constructed. - Settlement. 


of the fill occurred below the natural marsh line to a far greater 


extent than had been expected. The marsh surface on either side of 

the dike bulged up, : and large cracks appeared in the bulge. Steadily _ 

increasing- amounts of core material had to be excavated and supplied.. 
The specifications required that the dike be-constructed from the in- — 


- shore end outward into the marsh to the specified length and width; ~ 


and that the muck surfacing should: be applied to portions of the dike 
as. the work progressed. i in such manner that there would be no unsur- - 
faced portion that would exceed 1,000 feet. However, in a letter dated 
‘January 18, 1955, the appellant suggested. that a different plan of 
_ operation he adopted, and the Service appears to have acquiesced. 
‘therein. In accordance with this plan, the appellant’s forces simply 
built across the marsh a continuous base for the dike which was only 
afew feet above the level:of the marsh, and which was considerably : 
wider in some places. than the specification requirement, in order to 
permit’ the two- ~Way. movement, of earth hauling equipment, and then 
proceeded to construct the core of the dike from the out-shore end 
to the in-shore end. While the evidence is somewhat vague, the ap- 
pellant’s forces appear to have graded the core material and placed 


_the muck surfacing in one operation as they went along, but they did. 


- not dress the muck surfacing true to line and grade. It is not possible 
. to determine. from the record the appellant's motives for the adoption 
of the plan.of operation that was actually followed. Its motive could’ 
have been either’ to effect economies, or to overcome difficulties which, 
in its opinion, were presented by the specification requirements, . 
When it became apparent that a far greater quantity of earthen 
‘core material. than the Service had estimated would be required to 
- complete. construction of the dike’ the contracting officer issued 
Change Order No. 1 under date of May 20, 1955. This increased the 
estimated quantity of earthen core materiel by 185,000 cubic yards, 


- and the estimated price by $70,200 or from $181, 387 to $201,587. 


However, under the terms of the change order, the appellant was re- 
“quired. to-supply the additional: earthen: core. jaaterial: at the unit: bid 


price of $0.52 per cubic yard. “This requirement was predicated upon - 


“the contracting officer’ s view that the’ change order simply effected a 
‘revision’ of the estimates rather than an extension or modification 
of the contract within the meaning of Section 12 of the General Con- 
- ditions of the ‘specifications. As the cost of performing. the additional 
work amounted to 53. 43 eee of the original estimated cost, the 


“8 As of Wepraaey 28, 1955, ‘for fastened: aiiiodeh sary. 2,500 linear feet en the ‘dike base, 
which was less than 19 percent. of. its designed. length, was. in place, approximately 45° a 


: percent of the hauled excavation. had. been. used up. 
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3 appellant contended, ros that the additionel work to. the sdiad, - 


_that it exceeded 25. percent of the original cost should be paid foron 


the basis of force account in accordance with the provisions of Sec- | 

: tion 13 of the General Conditions of the. specifications. oe _ 
| “Several other disputes. between the contracting officer and the ap- 3 
: hallant. also. developed. During a storm, which’ occurred | on June 8 


and 9, 1955, 499 cubic yards of dike. core material, or hauled excava- 


tion. were oct because of wind and water action. ‘During: another 
storm, which occurred on January 10, 1956, 4,753 cubic yards of the 
‘same material were lost from the same causes.t. These quantities 
covered losses only from those portions of the dike not brought to 
_ specified grade and surfaced, and loss of material j in the 1,000 feet in 
back of the outer end of operations-was not taken into consideration. 
As the aggregate amount of dike core material lost asa result of the 


two storms was, when calculated on this basis, 5,252 cubic yards, and 


the rate for hauled excavation was $0.52 a cubic yard, a deduction 
was made from. payments to the appellant i in the amount of $2, 731.04. 
‘In a Jetter dated June 28, 1955, the appellant was notified that | 
a deduction would be made asa result of the recent storms, and ‘the 
appellant protested verbally against, the making of. “any such 
deduction. . 7 
. In a letter. dated ‘February, in 1956, the, appellant was ‘similarly 
notified that: a. deduction. would. ie ae as a result of the January 
10 storm, “and. the appellant protested, against. this action in a letter 
dated February 8, 1956, in which it commented : “The Specifications 
‘relating to the loss. of hauled core material 3 contemplates. a method 
different, from the procedure used. by us and we feel is not: applicable 
under the, circumstances, ‘Nonetheless, any. method for. the determin- 


ation ‘of loss j is ‘subj ect, to question, and any quantity. arrived at before i 


the dike is: ‘dressed is. premature.” ue However, In @. subsequent letter 
dated March. 8, 1956, the. appellant also. undertook to, set forth its 


interpretation. of the storm damage, provision, “which. was that it-was | 


intended to.impose a limitation preventing the contractor from placing 


° muck, surfacing ; within A 000 feet from the outer end of. operations, | 
and. that the appellant. was made liable for loss: only if muck surfacing _ 


_ was actually placed. in disregard of the limitation, and then only to 


the extent of such placement. On the. other hand, the Service took — . 


“the position that section 5 of the General Conditions of the specifi- 


cations left the method and sequence of operations” entirely to the - | . 


2 contractor, and that if the method and eeence of oo followed 


4 The amount was at first calculated as D, 134 eubic yards but a recalculation showed the 


2 loss to be only 4,753 cubic yards. 


: 5 This is the second paragraph of item. 2 of ‘section. III of the specifications, which here- “ 
inafter will be ES to’ as the ‘‘storm damage provision. > % 


500] Selo oe  RBID- ‘CONTRACTING. CO., INC. — a - me a2 &, 507 
ps | | December 19, 1958 | | 


“by the appellanle increased. the hazard of the loss He core , mater ial a as 
_the-result of, storms, it was:not relieved of liability but. would have 


to make good. the loss 1 in accordance with the- provisions of the storm __ 
damage provision. In the view of the Service, even though the con- _ 


_tractor was not required to bring the dike progressively to the ‘speci- — 
fied elevation and surface it as prescribed, the appellant was, never- 
_ . theless, responsible for the loss of materials from storms on all sections — 
- of the dike which had not been. brought to specified grade level and 
surfaced with muck in the manner at except, for the 1 000 | 


7 feet at the outer end of operations. 


The parties having stated their respective positions, the contracting oe 
officer issued the findings of fact and decisions.of April 13, 1956, 
which dealt with the increase in the estimated quantities of. hauled 
excavation, and of April 18, 1956, which dealt with the storm damage — 
“deduction. Both were in the form of Ietter decisions. Under date 
-of May 10, 1956, the appellant duly filed separate appeals from each | 
‘of. the findings of fact and decisions of the. contracting es and 
‘the appeals were also in the form of letters. _ | 

The appeal from the findings of fact and decision. of April 18, 1956, 
nae reiterated the views already expressed. by the appellant. ‘Hoi- 
sever, the notice of appeal from the findings of fact and decision. of 
_April 18, 1956, went, beyond the immediate i issue of the storm damage 
controversy, and set forth the appellant’s views with beepee to. .the: 

Sequence of operations required by the contract, as. follows: 


. Paragraph 2. of Item. 4 of Section III of the ‘Specifications, requir es: the Cons 
tractor to place the dike to. the specified | section at.any and all points. until 
complete shrinkage and settlement have. taken place. This obviously means 
that. until complete shrinkage and settlement have taken place, the determina- 
tion. as*to the ‘achievement of the specified section cannot be had. Prior to the 
complete shrinkage and settlement of the material placed;. the topping of the 
_., dike cannot be performed, inasmuch as it is only after the embankment has 
° conformed to the required dimension, and reached stability, that the topping can 
be placed. ‘This i is ‘further’ confirmed by the first sentence i in the first Paragraph 
‘of Item 2 of the said Section III. Obviously, gi -ading | cannot be accomplished 
| until the embankment elevations. have reached a stable: condition. The sentence 
referred to requires the grading prior to the topping. . In short, the sequence of 
construction as required by: the Specifications is: | 
po _ First: Placing of the fill, to required. line and grade, which required line a . 
| grade must be achieved after. final shrinkage and settlement have Mes piece, ie 

- Second: The. -grading of the material so placed, and _ ; 
. Lastly : The placing of the topping material: — ey tes | . 

- When all: of the aforesaid language: is read in: conjunction with Binaeeiok 
a2 of Item 2 of Section III, the said Paragraph 2, despite its apparent ambiguity, 
only applies to a situation where the final line and grade has» been achieved ; 
after complete shrinkage and settlement has taken place. Thus, the liability - 
upon Contractor is specifically limited i a situation where the finished . line’ 
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‘and sentie has been so accomplished. “The requir ement of muck seis for 
‘a maximum of 1,000 feet behind the outer end of operations only takes effect 
- when the finished grades have been accomplished, all as aforesaid. Apparently, 
the 1,000 feet limitation was included in the Contract so as to assure the 
Government of the fact that final shrinkage. and settlement had taken place in 
the area, and would thus prevent Contractor from muck surfacing an area that: 
had not been properly prepared. It is to be specifically noted that in the areas. 
where the alleged storm damage.occurred and.for which liability: is attempted. 


to be imposed upon Contractor, the finished line and grade had ‘not been'reached. 


_ The first. paragraph of Section 5 of the General Conditions set forth on Page: . 
3 of the said decision is expressly made subject to the Special Conditions and. i 
as stated above, such Special Conditions required a specific sequence of opera- 
tions and also specifically limited the responsibility jot ont actor as aforesaid,. 

for loss due to storm. 


| ' By May 4, 1956, the re considered that it had placed 356, 306 
cubic yards of hauled excavation, which it regarded as sufficient to 
bring the core of the dike to the required elevation, even allowing 
for some further settlement, and the question arose whether the Serv- 
‘ice would accept the dike as completed, and as of what date. - Under: — 
date of June.11, 1956, the Regional Engineer of the Service, Dudley 
_W. Crawford, who hed been designated as the authorized represent- 
ative of the contracting officer, wrote a letter to the appellant i in which 


he called its attention to the direct, dependency of the completion time 


‘upon the quantity of hauled excavation, and the consequent imprac- 
‘ticability of determining the completion. date accurately until final | 

Cross sections of the borrow : areas had been taken and the final quan- 
tity had been computed. He also noted that he had estimated that’ 

as of May 31, 1956, 348,711 cubic yards of hauled excavation: had. 

‘been placed, witahe would mean ‘that 581 calendar: ‘days would be 

‘allowed for the performance of the contract, making the provisional 

~ completion date June 26,1956. He also closed. the letter with the 

| oe statement: gay 3 Bee ads sae ae 

| ~ Also, with the appr caching completion of the contr act your attention is calléd . 

to Section 80 of the General Provisions,’ requiring at least ten days notice prior 

. to anticipated date of completion. of all contr act work. [Italics supplied. ] 

, In response to'this letter, the appellant advised the. Regional Engi- 
-neer by telephone on June 18 (and confirmed the notification by 
_ telegram on June 26) that it had “substantially completed all items 
“of work”. under the contract. This notification elicited a letter fiom 
the office of the Regional Engineer under date of J uly. 20 in which. 
the contention of the appellant that substantial completion of the 
work hadbeen achieved was disputed. It was noted that. the: top 
elevation of the dike varied considerably, and ov er lar ge areas was 





¢The. reference should have. been to section 80" of the General Conditions cf the speci- 
fications. 
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below the 37 ieee for the specified orade:; ae he muck « on the. - 


upper half of the dike slopes, where the muck had slumped exces- | 


oo | sively, had to be pulled up, and the: muck surfacing dressed. reasonably = 


true to line: and grade; and that the clearing of the. borrow area. had ee 
to be completed. In addition, the appellant was warned of the possi-_ 
- bility of the accrual of liquidated damages, if equipment in addition 
to the one scraper ¢ and dozer that had been on the job. during the. past 
week were not provided. Moreover, under date of September. 19, a. 
certified. letter, signed by D. Wood, Jr., the. Administrative Officer 
of the region, was sent to the appellant, “commenting on the unsatis- . 
factory prosecution of the work, and warning it not only of. the possi. 
bility of liquidated damages but. also of termination of its right .to-. 
proceed with the work under the contract. Under date, of October 


5, 1956, the appellant. wrote to the. office of the Regional Engineer, . 


oo, stating that elevations taken on the job: site on, October 1, 1956 showed: 
that. the dike was. up to.or above the. minimum required orade — 


throughout its length, and suggested. that if the Service would con-.. | 


cede that the dike had achieved complete. stability, it. would proceed, ‘ 
under protest, “to regrade the muck.” - 
- Throughout the period of the construction of the dike, the appel- 


_.Jant was contending that its construction ‘in accordance with specifi- _ 


, cation requirements was infeasible. Under date of January 11, 1955, . ee 
| the. Regional Director of the Service called the attention of ihe oe 
pellant. to what he characterized as. “gross deviations” from contract, 
- requirements. He complained that, the core of the dike was not. being | 
constructed within specified limits. | “The base of ‘Solid Fill’ in some % 
instances,” he stated, “is 56’ wide and the top. 44’ or more in width. 


The design’ requires’a 48’ bottom and 14° top| width.” In its reply to... 


this letter under date of Ji anuary 18, 1955, the appellant conceded | 
- only that “in one short area is the base. width in excess of the 48’ 
bottom. width as. called for by the design drawing,” * but added: 
“You. are aware that the design of the dike holds from the natural 
‘marsh line upward. You are further aware that settlement of the fill 
18 occurring: below the natural marsh line in a far greater amount 
‘than is indicated in the design section. You are also. aware that in 
the placing of the hauled fill core of the dike, the surrounding natural 
marsh line is not.a predictable, nor a stable line.” 

Subsequently, after the issue of the completion of the. work had 
- arisen, the goa comp linte of ane: infeasibility of the contract 


z ‘Judging from a memorandum dated February 2 (1955, from D. L. ‘Buck, the Gcueial 


'-"-Bngineer, to the Regional Hngineer this area would:seem to: have been from Station 0-}-00 ; 


through Station 10+-00, but it also appears from the memorandum that the top of the dike 


' was then only. approximately 2 feet above the original marsh‘surface. 
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“requirements became more ‘inaigten, Tis a letter dated August 18, i: 

1956 to the Director of the Service, the appellant, in attempting to 
summarize the various controversies that had arisen between the 
parties, returned. to the question discussed in the letters of J: anuary 
11 and 18, 1955, and contended that the “directive” contained in the 
January” 1 letter (which, it stated, had been strictly enforced) had 
7 prevented it from achieving “a ‘prompt and more positive settlement.” 

of the fill material” by building a heavy overburden. It also argued. | 
that the specification limits as to height and: width applied only to 
the completed work and should not have been enforced: during con- » 
struction, and that the directive had been “contradictory inasmuch 


as the specifications state: ‘No pedi rement will be made for « construct- _ 
Ing the fill in layers * * *” | 


In a letter dated September 10, 1956 to the Adginieaiies Officer: 
of the Region, the appellant réiterated that it had “consistently and_ 
| repeatedly” taken the position that the dike could not. be constructed 
in accordance with specifications requirements, and declared that “the 


: Department throughout. the history of the job, has taken the arbi- 


trary, unreasonable and unjustified position of insisting that the 
Contract Plans and Specifications be followed, with the result that 
: despite our diligent efforts to abide by these provisions, the dike ts 
— not yet completed, and obviously will never be completed under the: 
- prevailing requirements of the Plans and Specifications.” ” In reply-_ 
ing under date of September 28, 1956 to. the Administrative Officer’s 
letter of September 19, the appellant not only again commented on | 
the infeasibility of constructing the dike in accordance with the speci- 


fications but also added that, in examining the files in the case, it had 


| discovered that “there is a very distinct possibility of misrepresenta~ 
tion on the part of the Department. date cae | 
| ~The record shows that the view that the construction of the ‘dike. 
In accordance with specification requirements. was infeasible was. 


| shared by D. Wood, Jr. , the Administrative Officer of the Region. In | 
- commenting in a menorandum to the Director of the Service dated 


October 10, 1956, on the proposal made by the appellant in its letter 
of October 5. 1956, to the office of the Regional Hngineer, he took the. - 

position that it would not be possible under the terms of the contract. 

to give the commitment which the appellant had requested. . After: 


> noting the appellant’s claim that “the completion of the dike under: 


existing specifications of the contract is an impossibility for the reason 
that it is not possible to bring the entire dike to specified grade and. 
to keep it there until the topping can be placed, in accordance with. 

7 the specifications of the contract,’ ‘ he commented : : Poa 8 
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In regard ‘t to ie. contractor’ Ss contention that the compieaiont of the ontrack? 3 
under existing. specifications is impossible, I feel that it is only fair to point 


_ out. that his. claim is ‘substantially consistent with my own views in the matter, " 


dating fromthe time that the: Specifications were first written prior to the | 


_ issuance of the invitation. to bid.. I- stated from the beginning that it was my 


opinion that no. contractor could build. this dike . under. the. proposed specifica- ~ 


_ tions and bring it to grade and keep it to grade long enough to place the topping : 


as required, ‘put that it’ would be necessary to bring the dike to grade not once a 


but several times and: place: the topping not: once ‘but several times.. I. was. 
overruled in the: matter by the Branch of ‘Engineers and. others’ in putority: in. 
_ your office... 7 3 : 


To: remedy the: situation, she , suggested : 


“J believe that the interests of the ev eeanient can: ‘pest be served in this” 
| matter: by. the ‘issuance. of a ‘change order- eliminating further. placement of. 

muck. and providing for acceptance of the dike when the core has been brought . 

to an elevation to afford. reasonable. protection. until the Government’ can take . 
over and place muck topping by force account. Contract performance time 
should be extended to cover such time as is reasonably necessary to permit the 
contractor to bring the core ‘to: the elevation deemed necessary. Payment for 
the excavated material. should: ‘beat the rate prescribed in. the contract... Settle- — 
ment for. muck : topping: Bere LurOre: cals by the contractor should. be made by 
negotiation. é ; 


It is ‘apparent that the bacteayens: between. the Sppallant and ‘the 
Service had developed somewhat beyond. the. scope of the issues in-.. 
volved in the pending appeals. ‘There were, moreover, other develop- | 

ments that prevented the Board from deciding even ieee. ‘Upon the | 
request of the appellant, the Board held on June 29, 1956 an informal 
conference® which was attended Oy. representatives of the appellant. 
and the Service. and at which the issues involved in the pending ap- 
peals were discussed.. ‘However, subsequent to this. conference, the. 
| appellant, made. efforts to secure .an adjustment of the dispute’ on the 


administrative level, and finally in‘a memorandum.dated October 25, . 


— 1956, Department. Counsel: requested that the Board return the appeal | 
file, so thatthe issues involved in the appeals could be considered ad- : 

- ministratively.. The Board acceded to this request, and suspended. — 
- further proceedings until such time as the parties should mequest, that: 7 
the appeals be restored tothe Board’scalendar. ‘ 
_As a result of this:administrative consideration, the Naini: 


| tive Assistant. ‘Secretary of the Department decided..to. seek. the. ‘ 7 
- opinion of the Comptroller: General on. various questions arising in. 


“connection . with’. the appeals. The request for the Comptroller _ 


_ General’s opinion was ‘made. by him in a letter dated November 28,. 


: 1956. In this letter, the. Provisions of the contract document were 


8 * Provision for such conferences are ‘made in heeton . 9. of the Board’s | rules. eae 
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summarized . and the circumstances leading to the entry of Change 
Order No. 1, and the deductions for. the storm damage. were outlined ey 
the insufficiency of the estimated quantity of hauled excavation: being: 
attributed to the “excessive subsidence’ of the earthen core: material a 
in the marsh across which the dike was being constructed.” 
‘The Comptroller General, in an opinion dated December 12, 1956’ 
(B-12987 7). held that in view. of the “approximate, quantities” pro- | 
vision, and..the statement in the fourth paragraph. of item I.of sec- 
tion III of the specifications that settlement of the-fill- below: the: 
natural marsh level in varying amounts could be expected, the Govern- — 
ment could not be deemed to: have represented that: the dike: could 
be completed with the estimated amount of material... As for the 
limitation. contained: in the. third paragraph of Section. IIL of the. 
General Conditions of the specifications, he held that it was applicable: 
to extensions made “in order to utilize to maximum a advantage funds 
available.” ‘Thus, he said: | | - 


ae emee. ‘The language of the eine: As: egaeeals ‘ond evidently was aniendod 
‘to. embrace: extensions. of. any. contract: in -which it might: be incorporated, . 
whether the:subject. matter of the contract be work. and labor or the construction’. 
of a specific project: We do not believe that the general reference there made. 
to increases in the quantity of work can be read as limiting or qualifying the | 
specific provision that payment for the actual amount of work done in the 
accomplishment of the project defined: in the specifications and drawings should 
be on. the basis of the unit prices stated. As indicated above, the contract was: 
not. merely to supply 240;000 cubic yards of earthen core, plus surfacing, at a 
. cost of $131,387, but to construct a dike for a price of. $0.52 per cubic. yard of. 
excavated material used. It follows that Change Order No.1 did not. con- 
stitute an increase in the quantity of work to be performed under the contract, 
- or an extension of the project, or a desirable addition ‘or betterment, to’ which 
' the 25 percent limitation set out in Section 13° is directed. * eo 

Having upheld the validity of Change Order No. 1, nia re- 
quired the appellant to perform the additional work entirely at: the: 
unit prices stated in the schedule, the Comptroller General also held. 
_ that, notwithstanding clause: 3 of the General Provisions of the con-_ 
race the: “changes” clause—which provided for. an “equitable ad- 
‘justment” in case the quantity of work was increased; by reason of | 
a change in the specifications or drawings, the appellant was entitled 
to an extension of. time for the performance of the additional work _ 
only to the proportionate extent provided for under the terms ofthe —— 
bid and Section 4 of the Special Conditions: of ‘the specifications. 
“Nothing appears in the present, record,” he observed, ° ‘which. would 
support a conclusion.that a pro rata extension-based on the increased 


quantity of excavation referred to in a Order 1 would not be 3 


® The reference to esetion 113 is doubtless a ‘typographical « error.” "Section 12 is, ee) course, 
ene. applicable provision. es 
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equitable.” However, he also added: “The determination of an 
‘equitable adjustment’ is primarily a question of fact.to be determined 
by the contracting. officer * * * and the contractor. is entitled to: 
appropriate findings thereon. * * * However, in the absence of evi- 
dence that a pro rata extension of the contract completion time would . 


not be equitable, it is our opinion that there would be m0 legal justi- - 


fication for a greater extension.” _ 

‘In addition, the Comptroller General held that the increase in ‘the 
quantities of work over and above the original estimate could not be. 
~ considered as evidence of a “changed: condition” within the meaning’ 
of Clause 4-of the General Provisions of the contract. He noted, 
to. be sure, that the “subsidence of the core e material exceeded the engl-_ 
_ neer’s estimate.” But, he pointed out: | - 


That subsidence in varying amounts. was. anticipated is distinctly. set out 
in Section III of the Specifications and, in the absence of a definite representa- 
.tion in the contract as to the amount of subsidence, it is our opinion that the 
condition encountered—which apparently had no effect on the character or 
method of work required—did not constitute a changed condition within the 
meaning of. Section 4 of the General Provisions. The Arundel Corporation v.. 
United States, 108 Ct. Cl. 688; M. A. Breyman Dredging Co. v. United States, 
106 id. 367 ; 10 Comp. Gen. 557 ; 19 id. 1007. . [Italics supplied. ] 


As for the question of the responsibility of the appellant for the. 
storm damage, while the Comptroller General agreed with the con- 
- tracting officer’s rather than the appellant’s construction of the storm. 
damage provision of the specifications, he, nevertheless, held that the 
appellant was not responsible because information received. informally 
from the Government indicated that it had waived the Be 
Thus, he said: | : | 


It is understood from intornpl vavick fon @ Member of your stati that it 
was originally contemplated that. construction of the dike should commence’ 
_at the shoreline, ‘that the core should be completed to specified:-height and width 
. as construction progressed into the marsh, and that surfacing should be applied - 
to the completed core as the work progressed so that the unsurfaced portion _ 
' would not: exceed 1,000 feet. This. appears to be the natural interpretation 
of the quoted provision. Under such method of construction it is. clear that’: 
: the. contractor was obligated by the provision. of the ‘Specification in question: 
=O replace. any, storm damage to the completed but unsurfaced core: which oc- 
-eurred more than 1,000 feet behind the point at which he was currently con- 
structing the core. However, due’ ‘to the large amount of subsidence, the COn- » 
‘tractor’ was authorized; apparently informally; to" construct a: ‘partially com- | 
- pleted. core, without regard:to height and: width; to the full length of the dike’ 
and to: complete. the core.and apply the surfacing. from the cuter end: toward: - 
othe shore. Under this: method of construction a literal application of the 
_ specification provision. would result in holding him responsible for any storm. 
uidemace which might: occur in the entire 13,174 feet of uncompleted core. Since 
ithe contractor would have incurred no liability for damage to the uncompleted | 
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core if he had been required to construct the core in the: manner. - originally 
contemplated. it is our opinion—on the basis of this information—that the - 
- apparent waiver by the Government of the specification requirement as .to 
surfacing must be construed as a waiver also of the contractor's. obligation 
to replace lost material, and that the. contractor may. not now be held liable. = 
for storm damage to the uncompleted core which may be attributable to the 


permitted change in methods. See District of Columbia v. Camden Iron Works, -— | 
«184 U.S. 458 ; Geo. A. Fuller Co. v. B.P. Young Co. , 126 F. 343 ; 12 Am. Jur. 920-921. - 


 . In conformity with the Comptroller General’s opinion - that. the 
appellant should not be held responsible for the storm damage, the 


contracting officer wrote a letter, under date of December OF, 1956, (Or 22), 


the appellant with which he traneenitied a copy of the opinion and 
confessed error in rendering his decision of April 18, 1956. He also 
informed the appellant that the quantities of hauled excavation 
theretofore deducted by reason of the storm damage in computing 
earnings under the contract would be allowed and that the appellant 
would be given full credit for such quantities at the contract unit. 
price for hauled excavation. The appeal from the findings of fact. 
and decision of April 18, 1956 has, therefore, become moot.as a separate 
issue, and requires no fucther consideration as such by the Board. 
In the letter of December 27, 1956, the contracting officer also sug- 
_ gested to the appellant the holding oe an informal conference to dis- 
‘cuss three alternatives in dealing with the existing situation, namely 
(1) resumption, of work. by the appellant in order to complete the 
contract; (2) termination of the contract by mutual agreement of 
the parties in which case adjustment would be made for the uncom- 
pleted work under the contract; and (3) termination of the contract: 
for default in accordance with clause 5(a) of the General Provisions 
of the contract. The suggested conference was subsequently held on ~ 
March 1, 1957 in the law offices of counsel for the appellant in New . 
York City. In a letter to the appellant: dated March 12, 1957, in 
which the discussion at the conference was summarized, the contract- 
ing officer indicated that it had been agreed that the second alternative — 
seemed the most, desirable and suggested that the appellant consider © 
a proposed form of termination agreement which was enclosed. He | 
also suggested that the appellant formulate in writing its ideas on | 
_ an extension of time for performance of the contract, so that its. HOE | 
ge could be given consideration by him. 
-. Consequently, under date of May 10, 1957, the appellant addvesesa : 
 adetter to the contracting -officer-on this subject 4 in which it requested 
an extension of time of at least 72 calendar days for the performance — 
of the contract, which, apart. from 12 days that were claimed because 


of “unusually severe weather,” ¥ was, pesedic on 1 the contention that “there ae 
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7 ‘was no sonelation between the quantities of hauled pe covation ‘placed... 


in the dike and the time we were unforeseeably compelled to consume,” - : ne 
and that the Government had no aL) i to impose any oo 


is liquidated damages. 


| In his findings of fact: and dsdaion of i, une 1, 1957, thie contracting , ‘ 7 en 
; officer stated that they would cover. ce een of the: work ander ae a 
the contract “from, the date of commencement 2° to. and: ‘including 2 ee | 


; October 5, 1956.” He found that: as of the latter date 


. the contr actor had completed all work under the afor esaid contract, excépt: for. 


finished grading of the dike core and surfacing and incidental. clean-up: work... : ~ ‘ 
‘The dike topping (surfacing) item was estimated as 40% complete. Whether er 
that. physical state of completion of the contract applies to dates. gone. | 


to October 5, 1956. is not within the scope of those findings.” 


As the contract performance period extended between ine nes of a . 


- November. 23, 1954, and October 5, 1956, which was a period of 682 
calendar days, Ber the contract perfortaaiies time allowable under 


_- the terms of the contract was only 610 calendar days—the 400 calen-. 


dar days specifically allowed by the contract, plus an allowance of 
210 calendar days for the quantities of excavation in excess of the 
original estimate— the contracting officer found that the appellant 
was already 72 calendar days late in the performance of the contract, 
and assessed liquidated damages against it at the specified rate of $300 
a.calendar day in the amount of $21,600. He expressly denied any 
extension of time by reason of what he characterized as “excessive _ 
sinkage” of the dike either under clause 3 of the contract—the - 
“changes” clause or under clause 5—the “delays-damages” clause. ~ 
He also denied the extensionof time of 12 days claimed by reason of 
“unusually severe weather,” apparently on the grounds that i in only 
one instance were as much as two consecutive days involved, and that 
the number of days claimed amounted to less than 290 of the total 
contract performance time of 610 days. 7 
Shortly after the findings of fact and decision of June 21. were 
issued—namely, on July 15, 1957—the appellant executed the termi- 


nation agreement which had been executed on behalf of the Govern- - 


ment on July 8, 1957, and which the parties had been negotiating for — : 


- some: time. ‘Under | the terms: of the agreement, the pariiee reserved et, 


 w This: date Was. November 23, 1984, when the appellant acknowledged receipt of t otice foe a a 


to proceed, 
“Any cause for. ecuew or . decision aiden’ the conteact: subsequent to ‘October By 1956, Ea 


_ the contracting officer added, “will. be. for handling separate and apart from. these findings. PE | 


44In the calculations of the contracting officer, it was assumed that the. estimated a eae 


quantity of 240, 000 ‘cubic yards. exceeded: ‘the actual quantity of 365, 839° ‘eubie -yards by 


 . 521420 “percent, and’ that the. appellant | was entitled, therefore, to’ an éxtension’ of time | ~ ais! 


. based” on that percentage: of the. 400 ‘calendar. days: specifically allowed by the! contract, ie a 
210 calendat days if the result ds carried. ‘to the nearest integer. mere a ae Ce 
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- all their respective rights and reiterated their respective conten: | 
~ tions in the “whereas” clause ® but agreed that the appellant should 
be relieved of any responsibility for futher performance of the work 
- under the contract for the construction of the Brigantine dike, and 


- iat settlement under the contract should be made on the basis of 
a “work quantities consisting of 365,839 cu. yds. of hauled excavation 
and 13,174 lin. ft. of dike topping — (surfacing) less the stipulated 


and agreed amount of $4,500 which the parties have agreed upon 
8S fixing and liquidating the cost of such work as both Government. 


and: Contractor agree remained to be done under the contract.” In 


addition to the termination agreement, the appellant also executed 
a final payment voucher. 
- Shortly after the execution of these documents—namely, under 
date of July 19, 1957, the appellant filed an appeal from the findings | 
of fact and deccicn of June 21, contending that no liquidated 
damages at.all should have been imposed. In addition to the argu- - 
- ments made in its letter of May 10, the appellant advanced two others _ 
in its notice of appeal and brief in support thereof. The first was that 
long prior to the expiration of the contract time it had “substantially | 
completed” the work under the contract and “the remaining work 
was necessarily delayed without fault on the part of Contractor be- 
cause of the isolated subsidences * * * 2” The second was that when . 
it appeared that the dike could not successfully be maintained at 
the elevation to which it. had been brought but that subsidences at 


‘2 isolated. locations would continue, the contracting officer should have 


entered a suspension order under section 20 of the General Conditions. 
of the specifications which authorized temporary suspensions of the 
‘work when conditions were unfavorable for its prosecution. | 
_ Shortly after the opinion of the Comptroller General had been 
--rendered—namely, on January 7, 1957—counsel for the appellant had 
filed a request with the Board. that the then pending appeals be re- 
stored to its calendar but further developments in the case, including 
the issuance of the additional findings by the contracting officer had 
prevented action on the request. However, under date of J uly 22., 


- 1957, Department Counsel filed a motion with the Board to dismiss. 





28 One of the contentions of tie appellant recorded in the seventh “whereas” clause of 
the agreement was to the effect that the Government prior to the making of the Brigantine. 

- contract hadi. had information concerning conditions ‘differing materially from. those on a 
~ which Contractor relied in entering into the contract * * *.’ ‘This contention was 
based no doubt on statements made in various intra-Service memoranda such as those 


ae dated March 9. and April 21, 1955, which had come tothe attention of the appellant. These." 


indicated. that soundings had been taken in the marsh in 1940. when drawings for the dike 
~ had first. been prepared.. It should be noted also that the dike constructed by the appellant: 


Was. known. as the-North Dike but that at the time the contract for it was let, the Service. 


was itself constructing two other dikes, known as the South dike and the Cross dike, and 
.. that the work was then nearing completion. Conceivably, this work by the Service ae 
could constitute a source of information concerning possible adverse conditions. 


i 
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“the spel ict Reid Construction Company, Ino.” (sic) 3 + on ‘the _ 
ground that, since the Comptroller General had determined the mat- 
ters.in. issue in his decision of December 12, 1956, the Board. was with- - 

out authority to review ‘his decision. Under late of July 25, 1957, 
counsel. for the appellant filed a document opposing the granting of 
the motion on the ground that, since it had never consented that the 
matters involved in the appeal be. submitted to the Comptroller Gen- 
eral, it was entitled to a decision by the Board with respect to these 
matters for which it had bargained when it executed the contract’ — 
with the Government. | 

So far as the Board can ascertain from the written tebord, the 
appellant is correct in maintaining that it never specifically coreentad 
that the questions involved in its appeal be submitted to the Comp- 


troller General. It did, however, seek consideration of its claims on | = 


the administrative level, and it could hardly be regarded as surprising, _ 


in view of the difficulty. of the questions involved, that the opinion of ee 


_ the Comptroller General should be sought when they were considered _ 


administratively. In any event, it is wholly. immaterial that the 


appellant did not give its consent to the taking of this step, either 
expressly or impliedly. The Administrative Assistant Secretary of 
the Department did not need such consent. It was: wholly within his 


discretion whether he should request the opinion of the Comptroller > 
General, and, to the extent that such an opinion could dispose of issues 


involved in the appeals, the Board is no less bound by it because the. 
appellant. did not specifically request that it be rendered. oe 2 2 
On the other hand, the Board does not agree with the view of De- | 


partment Counsel that the opinion of the Comptroller: General diss 


posed of all the issues involved in the appeal from the findings of 


fact and decision of April 13, 1956. The Comptroller General pur- : | 


- ported to do no more than rule. upon the specific questions of law 
which had been presented to him by the Administrative Assistant 
Secretary. His rulings on these matters are binding on the Board.¥ 
. So far as disputed questions of fact are concerned, the appellant is 
correct. in maintaining that: under the “disputes” clause of the con- 
tract, a contractor has the right to ae such questions determined: oY 


tad Presumably, this rekers to the snpeel of May 10, 1956 from the ban tencune officer’s °' 
findings of fact and decision of April 18, 1956, for as has already. been pointed out the issues 
involved in the appeal from the findings of fact and decision of mE 18, 1956, “hed in 
themselves become moot. 

15 Gila. Construction | Company, Inc., 63 I. D. 378 (1956) ; moonoie Pumps, Ine., Diwision 
of O. H. Wheeler Manufacturing Co., "IBCA_94 (February 13, 1957), 57-1 BCA Par. 1173; 
DeLong Engineering &. Construction Co., ASBCA No, 38396 (September. 28, 1956), 56-2 
BCA. Par,.1110; Gainesville Scrap Iron & Metal Co., ASBCA No. 3460, ‘May 28, 1957, 57-1 


BCA Par. 1414. 


BCA Par..1274; Resolute, Paper Produote Corp., ASBCA No. 4825. caneuet - 30, ges es oF. 
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pie . ‘the contracting officer, subject to a right of appeal to the Board. 36 In 


any event, “the Comptroller General simply assumed them to: be as_ 


3 they were set forth in the Administrative Assistant Secretary’s letter — 


| ; of November 23, 1956, as supplemented by the oral information sub- | 
| sequently conveyed to him with respect to the administration of the _ 


+ storm, damage provision. These were in turn based on the contract- | 
ing officer’s findings of fact of April 13 and 18, 1956 but, although the _ 


i appellant. had taken appeals from these findings, they had not yet © 


been: reviewed by the Board. Moreover, it is clear from the record: 


‘that even ‘if the Comptroller General had: been disposed toundertake = 


3 oe an. independent determination of the facts, it would not have been 
7 possible | for him to do so, since only. the contract. documents and 


‘Change Order No.1 were submitted to him with. the request for his 
opinion.” He rendered his opinion, therefore, on an assumed state 


of facts, which. had not, however, been aeceted by the appellant. | 


While it was stated in the letter of submission that disputes between 
the contracting officer and the appellant were pending, it was not 
stated that the latter had filed appeals from the poner S findings or 
fact.” 

As for ae of law, he Board See, and indeed: agrees with, 

_ what it believes to be the essence of the Comptroller General’s opinion 
- .on the main: question of interpretation submitted to him, namely the 

opinion that the contract itself did not contain any definite repre- 
sentation as to the amount of subsidence that’ could be expected and 
that neither a “change” nor a “changed condition” could be estab- 
lished merely by showing that Change Order No. 1 had increased the 
estimates of the quantities of work, even though this increase was 
very substantial. However, this was a pronouncement on & question 
of law that was not necessarily dispositive of all the issues in dispute _ 
between | the parties. The Comptroller. General himself recognized | 
- apparently that despite the lack of any definite representation con- 


cerning the amount of subsidence a different result might have to _ | 


be reached if it had an effect “on the character or method of work — 
required.” Actually, he did not undertake to determine whether a 


_ “change” ‘within. the meaning of clause 3 of the General Provisions 


- - of the contract had occurred, other than that the increase in the quan- | 
_ tity of hauled excavation was not in itself a change. ‘Likewise, while 
| he did’ ee an. uonuon, on the cn whether ‘ changed a 


6 Karno-Smith Co. v. United. States, 84 ct. CL 110, 124 (1936): Phoenta Bridge Ga ve: 7 
United States, 85 Ct. CL 603, 629 (1937) ; ees Zweig Co. v. ‘United States, “92: Ct. CL :- 
(472, 482 (1941); Hirsch v. United States, Fol Ct. Cl. 602, 684 (1941) ; Livingston v. - 
United States, 101 Ct. Cl. 625, 638-39 (1944) ; Pacific Grape Products, Co., ASBCA No. . 


8688 (August 9, 1957); 57-2 BCA Par. 1392. 


1 Information to this effect has been furnished. to the Board by the contracting officer = 
ina memorandum dated ee LT, 1958. : . 
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tions” within the 3 meaning of clause 4 of the General Provisions had 
been encountered, he did not attempt to exhaust all the possibilities 
under that: clause. The “changed conditions” clause provides for. 
relief in case of the discovery of two different categories of changed 
conditions.: The first comprises misrepresented conditions, while the © 
second comprises unexpected conditions. The Comptroller General 
seems to have limited himself to considering whether a changed con- 
dition in the first category could be said to have been encountered, . . 
for he speaks in terms of. misrepresentation, and makes no reference - 
‘to any of the criteria that govern the recognition of changed condi- 
tions in. the second category. ‘Thus, whether in other respects than 
those considered by him the appellant. encountered conditions that 
differed materially from those indicated in the specifications, or that 
could be said to be unexpected—these would be questions which would 


still be open for determination by the Board. 


Despite the fuller record of the. performance of the contract, i, 
is contained in the appeal file before the Board, 18 it is unable to find » 
any satisfactory evidence of changes in the specifications that would 


clearly and indubitably entitle the opp to an ‘equitable adjust. aa 


mentinitsfavor, 7 
To be sure, the contracting ese was In error in . the position aren 


“s by him in his decision of April 19, 1956, that under section. 5. of the 7 
General Conditions of the specifications the method of constructing ~ 
the dike and the sequence of operations in its construction were left — 


entirely to the judgment of the appellant. This was true only to the _ 


extent that it was not. otherwise provided, and section III of the 
specifications did contain a considerable number of provisions which — 


limited the appellant’s freedom of action, and. with which it neces- 
sarily hadtocomply. re 
Thus, as the Comptroller Gack el the ce was o Wave i 
constructed in sections, commencing at, the. shore line, the core of each 
section being completed to the specified height and. width, and the. 
surfacing being placed on it as construction progressed. However, 
this sectional scheme was abandoned in favor of constructing a 
partially completed core for the full length of the dike, with the 
remaining work being done from the outer end toward the shore. 
The Comptroller General assumed that this change was authorized 
“due to the large amount of subsidence,” and based his waiver of the 
storm damage provision on this authorization. Certainly the con- 
; ee officer Ss in the ee mods. of operon, But, = 
2B Hawevar: it ‘should be noted that the appellant has not magucatna: a ea rivie: for the 


_ purpose of. taking testimony. It has, on the contrary, requested: that the appeal be decided 
on the written record. bP a i ar ae oy 
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view of the fact that the pacond here the Board shows that it was 
‘suggested by the appellant rather than by the contracting officer or 
any of his authorized representatives—a detail of which the Comp- | 
_ troller General may not have been aware—and that the appellant 
made the suggestion without requesting a change order, it must be 
regarded as voluntary work rather than as a “change” within the | 
meaning of clause 3 of the General Provisions of the contract. The 
Board has repeatedly held that a contractor who undertakes volun- 
tary work is not entitled to additional compensation. Moreover, even . 
if it be assumed that the abandonment of the sectional scheme was a 
change in the technical sense, it is not possible to determine from © 
the record whether the degree of subsidence would have been less 
if the requirements of the specifications had been strictly followed. 
It may well be that the mode of operation actually adopted by the 
appellant mitigated its difficulties, and, if such were the case, the 
equitable adjustment that would have to be made would be down- 
wards rather than upwards. © 
The appellant's contention that it was infeasible to construct the : 
dike in accordance with the provisions of the specifications seems 
to be based on the assumption that there was another change, namely 
that the sequence of operations contemplated by the specifications— 
_ placing the fill, grading the fill, and placing the topping material— 
- could not be followed and, therefore, had to be altered. Possibly 
_ there Is some degree of abe cuity in the specifications, so far as the 
sequence of operations is concerned. While there is nothing i in any 
of the provisions of item 1 of section III of the specifications that — 
would seem to require that the contractor defer the placement of 
_ topping entirely until the dike had achieved final settlement, there is 
‘some force in the appellant’s argument that the first sentence of the - 
first paragraph of item 2 of the same section of the specifications | 
seems to imply the contrary, certainly if the term ‘ ‘grading” in that | 
sentence is construed to mean final rather than rough grading. The. 
Board is aware, of course, of the rule that an ambiguity i in the speci- 
fications must ie resolved against the Government. But there would 
seem to be no sound basis for applying it in a case in which the con- | 
tractor in the actual performance of the work does not appear tohave | 
acted in accordance with the interpretation, and demanded a change 
order to compensate for the extra work. that would have been in- 
volved. Since the appellant on its own initiative seems to have 
graded the core material and placed. the topping material in one 
operation, it gave a practical construction to the requirements of the - 
specifications quite at variance with the ideal scheme which, accord- _ 
ing to its present contentions, should have beer followed. — Moreover, | 
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the record seems to indicate that at no time did the officers of the 
Service attempt to interfere with the appellant’s topping operations, 
and compel it either to defer or not to defer them until after the. 

dike had achieved final settlement.” Indeed, in view of their belief 
that the sequence of operations was entirely for the contractor to de- 
termine, they would hardly have taken such action. 

This same belief also adds to the Board’s doubt that they aiapisd 
to interfere with the appellant’s operations by preventing it from — 
, overbuilding i in its construction of the dike. Clearly, there was noth- — 
ing in the specifications that would have prohibited the appellant 

from building the dike to a greater width or height than the speci- 
_ fication requirements, so long as after shrinkage and settlement, the 
dike met these requirements and, conceivably, such overbuilding 
might have been conducive to achieving its stability. ‘So far as over- 
building the dike in height is concerned, there is absolutely no. indi-. 
cation in the record that the appellant ever encountered any inter- 
ference in this respect. As for building the dike to a greater width, 
the evidence is inconclusive.” In any event, while it is conceivable 
that overbuilding might have had a beneficial effect, there is actually 
no independent proof i in the record that this would have been neces- 
sarily so, and it is even doubtful that the Board would have jurisdic- 
tion to entertain a claim based on the prohibition of overbuilding, for 
such acts of-interference with the performance of the contract would 
seem to constitute a claim for unliquidated damages rather than a 
claim for additional compensation by reason of chanics: -_ 

As for the possibility that the appellant encountered changed con-— 
ditions in other respects than those considered by the Comptroller 
General, the record is even more inconclusive than it is with respect 
to the question of changes. a 

The appellant’s contention that the Gevsunmnane withheld nee | 
mation that was in its possession at the time the contract was. made 
. Is not substantiated by anything in the appeal file before the Board, 

except the appellant’s own assertions, which, of course, are not gufi- 
cient pees The mere fact that soundings had been taken. In the 


» For exainple: Donald L. Buck, when Acting Regional Engineer addressed a memorandtini: 
dated October 9, 1956 to the Regional Director in which he stated: “We have never: stopped. 
the contractor in placing the muck topping, as we also have not stopped him in this iti- 
stance. Muck topping from cross dike to the uplands has been adequate in quantity; the: ' 

contractor, however, has never ‘dressed to final ‘grade’ this muck, etc., on this. or any one 
section of dike.” 

2 The letter of January 11, 1955 from the Regional Director of the Service to the: ap- 
pellant is evidence that some attempt. was made to.restrain it from overbuilding, but there 
is other evidence that this amounted. to no more than telling the appellant that he would 
not be-paid for material which remained outside the design lines. This is indicated by: one 
of Buck’s memoranda to the Regional Engineer—this one dated eee ie 2, 1995, which” 

Was written shortly after the January 11 letter. 
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‘marsh in “1940 does not Setablin: that the Serene SO obtained 
a would have been.of use to the appellant in 1955. Indeed, there is not — 
 even.a showing that the dike constructed by the appellant : was at the © 


location. where the. soundings had been taken. Even. if the proof of 


- misrepresentation were otherwise satisfactory, it would be a difficult 
question to determine, moreover, whether the Board has jurisdiction 
to grant relief under the first category of the “changed conditions” 
clause in the case of such a negative form of misrepresentation as the 
entire withholding of available information.by the Government.2 
. As for a changed condition in the second category, it would be 
i strange, indeed, if the Board, in the absence of a hearing for the pur- 
pose. of taking testimony, could find adequate proof in the record of 
the encountering of such a condition. The burden of proof is heavy 
in second-category cases, for the contractor must establish that. the 
condition encountered was not only. unexpected to him but also that 
it would -generally be recognized as materially different from those — 
“ordinarily encountered and generally recognized as inhering in the 
work,” and this element. of general recognition can be established 
_ successfully, as a rule, only by expert testimony. — eo oe 7 
_Now, to be sure, the: contracting officer’s own. Siatectorization. of | 
the degree.of subsidence of the core of.the dike as “excessive” seems _ 
to. have: something of an aura of a second-category changed condition, . 
for it seems to imply that the degree of subsidence exceeded even his. _ 
_ own estimate and, thus, was unexpected, at least to him. The contract-. 
ing officer’s characterization would have considerable weight.1 in a@ case’ - 
“In which the specifications had been strictly followed in the. course of. 
construction, and there was no evidence of any factors for which the 
contractor was responsible and which might account for the inade- 
quacy of the estimates. In the present case, however, the dike was 
-constructed'in'a fashion which was materially different from that re- 


quired by the specifications and. which conceivably could have affected. 


the estimates. Moreover, that unfavorable. conditions would be en-. 


countered. could. have been revealed by. circumstances which Inight: — 
have been discovered by the appellant in the course of.a careful site. — 


investigation, such as tide marks on the grass banks of the marsh, or 
| sloughing of the dikes that had already. been. constructed by the Serv- | 
ice in the marsh. A contractor who asserts a changed condition in the 


a a 


21 There appears to be only one case in which such relief has been ‘granted, namely in 


Blackwell t/a Blackwell, Engineering and Construction Company, War Department BCA: se 


No. 370 (May 3, 1944), 2 CCF 7138, a case in which the contractor in-excavating trenches 
encountered subsurface utilities not shown on the: plans, although the Government. had 
been aware of ‘their existence. However, in Anthony M. M eyerstein, Inc., img. C-& A Board. 
No. 47 (June 21, 1948), and Ivy A. Smith Company, Eng. C&A Board No. 994 (July 23,° 

1957), it seems to be implied that claims based on ari aaa by silence are claims: 
for unliquidated damages. : Huns : 
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-_ ‘ascend catagory: is ‘always charged with the duty of ee a.  reason- 2s, 
-.. ably thorough site examination but the record fails to disclose whether a, 
| such an examination was in fact made by the appellant. - a ae 
It is the conclusion of the Board that the evidence in the: mond is on. 
insufficient to establish that the appellant encountered a. » changed. con- 
dition either in the first or in the second category. . ees Pe 8 
-_. There remains for consideration the question oe the liquidated : 


damages in the amount of $21, 600 were properly assessed. against the —_ ~ 


appellant. It contends that: no liquidated damages at all should have. ge 
been assessed because the work was substantially: completed long 


before July 25, 1956, the date on which liquidated damages began to = 


run. The record: shows clearly that the work had not been substan: 7 


toh ae : tially completed by this date, notwithstanding | the appellant’s asser- : _ 
—. tions in its correspondence with the officers of the Service that.it had 


been substantially completed. Although. Crawford referred in: his 
letter of June 11, 1956 to “the approaching completion of the contract, ee 
this in ‘itself was only a statement of an expectation. that. the ‘dike: | 
e would soon be completed rather than a statement that it was then sub-. st 
stantially complete.” 22 ‘The dike was certainly much. closer to comple- 


tion by October 5, 1956,” the éffective date of the termination agree: - 
ment and also the date when. liquidated damages. ceased to run, In 


view of. the condition. of the dike at, this time as: shown by. the facts of : : 2 
record, as well as the inclusion in the termination. agreement, by the , ee 
se parties themselves of the recital that it would require an expenditure. : 

of $4,500 to complete the work remaining to be done,”* the Board: ‘would ee 
_. not be justified, however, in finding that the work had been substan- on 
_. tially completed as of any date that would affect the assessment-of = 

| liquidated damages. Indeed, when the appellant argues that the work ee 
had been substantially completed before liquidated. damages began to 
tun, it can hardly mean it literally. The argument -1s Teally only bak 
another form of its contention ‘that the completion of the work in = 
accordance with the strict: seoarmenientsy of ths. specifications was: Bes 


| J infeasible, | 


There j is no more ee: in n the appellants dal ee nee ee ; 
| the contracting: officer should have exercised his authority under Sec- oe 
i tion 20: of the General Conditions of the specitications t to. renee the ida a 


ay “The ‘record ingieates: that. on J ve 1% and 18, ‘1956; iis top of the. dike was. ae many oie - se 
| places’ below the. prescribed, elevation. by substantially more than the allowable tolerance ae oon ay 


3 inches. |. 


8 Although: most Of the remaining log spots of the. dike appear i have pean. filled. in ae a a y 
October 5, there were still numerous spots-on the slopes where the. surfacing was. deficient a 


due to sloughing, andi the final grading had not yet been done. 


Ses pee Actually, it cost considerably more than this to complete the work. Ina ‘memorondumt 2 ea 
to the Board dated October 21, 1958, the contracting officer informéd the Board that it had a 


cost epproxtnatey ds to complete the contract work.. 
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work because “the scuttoted and isolated subsidences of the dike” were 


3 “unfavorable for the prosecution of the work”? within the meaning of 


_.that provision. Whatever may be the general scope of Section 20, it 
is clear that it cannot be held. to extend to a situation which was fore- 


 geeable ‘in view of some other provision of the specifications. As the 
period for the performance of the contract was predicated upon settle- - 


ment of the fill “in varying amounts,” however, the possibility of even — 
~ scattered and isolated subsidences was necessarily contemplated. 
_Subsidences meant, moreover, that additional fill material would be 
‘required, and the ‘furnishing and. placing of such material would 
~ extend, in turn, the appellant’s time for performance. Thus a remedy 
was also provided for the very situation which could be regarded as 
unfavorable. Having failed to prove that it had encountered a_ 
changed condition, the appellant cannot obtain under Section 20 of the 
General Conditions the very form of relief to which it would have been — 
entitled if it had succeeded in establishing such a condition. More- — 
- over, the appellant never requested at any time during the performance 
of the contract. that the contracting officer exercise his authority to 
suspend the work, and while it is perfectly true that this authority may 
be exercised by the Board retroactively, the Board would be unable to 
determine on the basis of the present record at what point in the per- 
formance of the contract the contracting officer should have exercised 
the authority, which under the circumstances _ the present case would 
have been discretionary. 7 | 
. There is, finally, the appellant’s request for an extension of time 
of 12 days by reason of having encountered unusually severe 
weather.” The contracting officer erred in his theoretical approach to 
this request, for the mere fact that the number of days claimed were 
not consecutive and amounted to less than 2 percent of the total con- 
tract performance time did not disentitle the appellant to an exten- 
sion of time.if the weather on the days claimed was in fact unusually 
severe. Weather may be said to be “unusually severe” within the 
meaning of clause 5 of the General Provisions of the contract when 
itis more severe than the average. weather for the particular locality 
and season of the year. The appellant has submitted some weather 
data to the Board but unfortunately this data emanates from Tren-— 
ton, New Jersey, which is approximately 50 miles inland from — 


Oceanville, New Jersey, where the contract work was done, and it is, — ; 


“moreover confined to the particular months in 1955 and 1956 which 
- include the 12 days 1 in question, except for some comparative notations 
: in the reports concerning: the weather for the same months i In prior — 


: 25 The 12. days. listed by the dopellané are August. 12 and Deesniber 9, 1955, and the 


7 following days. in 1956.: vemuaty, 13 and 16; pDeuaTy 2 and 17; March 14, 16,. 19, 20 and | 
29; and April 24. . = ~ a a ne 
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: years. om this rather limited. eecdisis data, hence aie: con- 


clusion seems to be justified that August. 12; 1955, which was an ex- 


tremely wet day when high winds approaching hiericane force pre- 
vailed, and March 19 and 20, 1956, which were days when a heavy 
snowfall of 12 inches- eee were days of. “unusually: severe 


| weather.” - The Board is of the opinion, therefore, that an-extension — 7 
of time of three days should have been allowed by the contracting. 
officer, and he is directed to take appropriate action for the. refund- ~~ 


~ ing of $900 to the appellant from the amount withheld as liquidated | | : 
damages. | : - 
| eaten 


Therefore, pursuant to the authority delegated to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order 
No. 2509, as amended; 19 F.R. 9428), the findings of fact and deci- 
sions of the contracting officer dated April 13, 1956, and J une 21, 1957, 
are affirmed, except as modified above. | 


Winiram Sracue, Member. 
We concur : 
' Turoporr H. Haas, Chatman. 


Hervert J. Suavcuter, Member. 


RESPONSIBILITY OF THE SECRETARY OF THE INTERIOR UNDER 

THE FLOOD CONTROL ACT OF 1944 FOR IRRIGATION FUNCTIONS 
AT DAM AND RESERVOIR PROJECTS OPERATED UNDER. THE 
| DIRECTION OF THE SECRETARY OF THE ARMY * , 


Secretary of the Interior—Bureau of Reclamation: Authorization. 

The Secretary of the Interior is charged with the responsibility, under sec- 
tion 8 of the Flood Control Act of 1944, for the repayment of allocations to 
irrigation functions. of dam and reservoir projects. operated’ under the 
direction of the Secretary of the Army. | 

Secretary of the Interior—Bureau of Reclamation: Authorization. | 

The foregoing responsibility. exists whether. or not additional facilities are 

required for. irrigation functions at. such dam or. reservoir projects. | 
Secretary of the Interioy—Bureau of Reclamation: Repayment and. Water. 
“Rervice Contracts fee BGs sage : 


*This opinion was ‘not released. ‘until December 15, 1958, the date of the Attorney Gen- a 
era opinion which follows on page cau a a 
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The foregoing respotisibility ‘requires eee of eparotines repayment . a 


contracts: with water. users . Oe repayment of HDDEDDI ATE allocations to 
‘irrigation functions. i . . 


- "Bhatatory. Construction : ‘Legislative History 


The liter al terms of individual provisions of an entire act cannot be isolated 
and adhered. to. blindly, : but the act must be construed as a whole to give 

ee effect. to the intent of the legislature, and ceslae materials. are an 
- appropr iate aid in deerme such. intent. | 3 3 : 


Hee cg Construction: Generally — 


Courts: will look to the reason for a statute’ Ss enactment and ‘aiiceeaent history 
‘and give it effect. in accordance with its design and purpose, sacrificing : 
if. necessary its liter al Pater PeeHat oy: in or der that. the statute’ S overall pur- — 
pose will not fail. 3 soe * | 


; Statutory Construction: Generally 


The. appropriation of funds by Congress with knowledge of an. 1 administrative 
“position assumed by. the responsible executive. agency, and in the absence 
of any inconsistent action. by the Congress, may be. considered. in support 
of the administrative position taken. amor ? : 


M3675 i ieee 1957. 


To THE ‘Srorwrary or THE ENTERIOR. 

You have requested my opinion concerning the authority granted 
to the Secretary of the Interior by section 8 of the Flood Control 
Act of 1944 (December 22, 1944, 58 Stat. 887, 891), with respect to 


_the irrigation functions of dam anal reservoir projects operated under. _ 


the direction of the Secretary of the Army. Specifically, you have 
asked ‘whether the Secretary of the Interior is charged with the re-— 


_ sponsibility. for negotiating a contract: with the water users for re- 


payment of an appropriate allocation to irrigation of the costs of 
Isabella Reservoir on the Kern River (San Joaquin Valley, Cali- 
fornia) in conformity with the requirements of the F ederal reclama- 
_ tion laws. — a me | | 
_. My answer is in the affirmative with peapene to Teabella ‘Reservoir, F 
and this applies as well to Terminus Reservoir (Kaweah River), 
Success Reservoir (Tule River) , and Pine Flat Reservoir (Kings River 
Project), which we have discussed. While all four of these reservoirs - 
are authorized for construction under the direction of the Secretary 
of the Army in the Flood Control Act of 1944, section 8 of that Act 


is not. Limited: to authorizations for construction. contained therein cs 


but is of. general | applicability thereafter to “dams and reservoirs — 

operated under the direction of the Secretary of War peer of 
the Army].”. oo 

2 Subject to. certain provisos not here pertinent, section 10 of: the 
. 1944 Bet t provides: 3 7 
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That the ‘following ‘works of improvement for. the benefit of navigation and’ the 
control of. destructive fiood waters and other. purposes. are hereby adopted and hes 
authorized * * * for the post-war construction program, to be prosecuted under 
the direction. of the Secretary of War and supervision of the Chief of Engineers | 

~ in accordance with . “the: Plans in the respective _ Feports hereinafter. 
_ designated PRE. : | | 


‘San J oaquin River | 


The project- for the Isabella Reservoir: on the ein: River 20k flood Sonteel ; 
and other: purposes in the San. J oaquin Valley, California, is hereby authorized 


substantially i in accordance. with the recommendations of the Chief of Engineers. 
in his report dated -J: anuary 26, 1944, contained in House’ Document. Numbered . . 
7 518, Seventy-eighth Congress, second session, at-an estimated cost of $6,800,000. 


- ‘The plan for the Terminus and Success Reservoirs. on the Kaweah and Tule » 


Rivers for fiood control and other purposes . in the. San. J oaquin: Valley, Cali- 
_ fornia, in accordance. with the recommendations. of the Chief of Engineers | ‘in 
- Flood Control Committee Document Numbered 1, ‘Seventy-eighth- ‘Congress, . - 
“second session, is approved, and there’ is hereby authorized $4, 600, 000 for initi- a 

ation and partial accomplishment of the plan, ; eS cue 


“The project. for. flocd :control and other purposes for the Kings- River and — 


Tulare Lake. Basin, California, is hereby authorized substantially in accordance 7 


with the. plans coutained in. House Document . Numbered 630, Seventy-sixth 
Congr eSS,. third session, with such modifications | thereof as in the discretion | 
of the Secretary of War and the Chief of | Engineers may be advisable at ‘an 
estimated cost of $19,700, 000: Provided, That the conditions of. local cooperation 


- specified in said. document shall not apply : Provided further, That the Secretary: | 
of War shall make - arrangements for payment to the United States. by the State 
or. other. responsible agency, either in lump sum or annual installments, for — 
. conservation storage when used: Provided further, That the division of costs _ 
between flood control, and irrigation and. other water uses shall be deter mined | 
by the Secretary. of War on the basis of continuing | studies by the Bur eau mt 
| Becemauen, the War Department, and the local organizations. . 


~ Section 8 of the act provides as follows: 


Sec. 8. Hereafter, “whenever the Secretary. of War determines, upon recom: - 


-- mendation by the Secretary. of the Interior that any: dam and reservoir project 7 
| operated under the direction of the Secretary of War may be. utilized for irri- 
gation purposes, the Secretary of the Interior is. authorized, to construct, operate, ‘ 


and maintain, under the provisions of the Federal reclamation laws (Act of 
June. 17, 1902, 32 Stat. 388, arid Acts amendatory thereof. or supplementary 


i, thereto), such additional works in connection therewith as he may deem neces- 
_ sary for irrigation purposes. Such irrigation works may be. undertaken. only — 


after a report and findings thereon have been made by. the. Secretary of the. 
Interior as. provided in said. Federal reclamation laws and after. subsequent | 


specific authorization. of the Congress ‘by an authorization Act; and, within the 


limits of the water users’ ‘repayment ability such report may be predicated on 


. the allocition - to: irrigation of an. appropriate portion of the cost of structures | 
and facilities used. for - irrigation | and other purposes. Dams and reservoirs: 


operated. under the direction. of the. Secretary of War may. be utilized hereafter. 


- for irrigation: ‘purposes.. only in conformity with the provisions of this section, 
but’ the foregoing ‘requirement ‘shall: not. prejudice lawful uses now existing : . 
| Provided, That this section shall not apply to any dam. or reservoir her etofore _ 
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tart in whole or in save by, the Army engineers, which provides: conser- 
vation storage of water for j ir rigation pur poses. | 
It is to be noted that the authorization - im each case included in 
the quotation from section 10 above i is for a reservoir “for flood con-— 
trol and other purposes”, each to be “in accordance with” plans and ~ 
recommendations designated in the text. Consistently therewith, 
the first sentence of section 8 of the Act provides for a determination 
‘by the Secretary of the Army, upon recommendation by the Secretary 
of the Interior, that any such dam and reservoir project. may be 
utilized for irrigation purposes as one of the “other purposes” for 
which construction was authorized. This sentence contains a recog- 
nition by specific provision that “additional works” may be required 
in order to utilize the reservoir for irrigation. purposes. These addi- 
tional works are not included in the authorization for construction 
_ of the dam and reservoir, but. rather are required by the second sen- 
tence to be reported in accordance with the Federal reclamation laws 
for “specific authorization of the Congress by an authorization Act.” — 
The final portion of the sentence deals with repayment of those costs 
“of structures and facilities used for irrigation and other purposes” 
allocated to irrigation. This clearly contemplates an allocation of an 
appropriate share of the cost of joint facilities including, the dam 
and reservoir: / _ 
Thus the Congress provided with respect to prospective situations 
wherein, in connection with the reservoirs authorized for construc- . 
tion, additional works would be determined necessary in order to 
utilize for irrigation purposes reservoirs “operated under the diréc- 
tion of” the Secretary of the Army. This much of the section would . 
_ seem to complete the legislative provision for such situations, namely, 
where additional facilities are. required, including the requirement 
that such works be constructed, operated and maintained “under the » 
provisions of the Federal peclamation laws.” 
The section then proceeds to lay down the general anaposltien that 
Dams and reservoirs operated under the ‘direction of the Secretary of War 
[the Army] may be utilized hereafter for irrigation purposes only in conformity 
with the provisions of this section * * * 7 
This sentence is not-in ene limited. to’ situations where ad ditional 
works are required for irrigation purposes, nor is that limitation to 
be inferred inasmuch as the preceding: sentences have already made 
provision respecting such situations. It is, therefore, to be construed 
to apply, just as it is stated, to “dams and reservoirs” under direc- 
tion of the eeceiaty: of. the Lak without. further limitation. ‘To 


' 2 'The atipention’ procedure actually employed in. connection with costs of. Pine: age Reser. 
voir are indicated hereinafter. Aaa ae ne a ees ee a ee 
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| say that ane sentence is limited to cases involving additional vores 


would be to place upon the phrase “in conformity. with” an interpre- 


tation foreign to its plam intendment, such as: substituting “author-— 


ized inthe manner provided by” or similar language. Looking to 


the definition of “conformity” (Webster’s New International Dic- 


tionary, Second edition, Unabr idged) we find: 


1. a Correspondence in form, manner or character; a point of esarninnee as 
of tastes. b Harmony ; ; agreement ;. congruity ;-—now usually followed by with. 
2. Action, or an act, of conforming to something established, as law or fash- | 
ion; compliance; acquiescence. 


From this we see that the substantive ee of the third sentence 
of section 8 is not dependent upon or a part of the limited provision 


for additional works, but is rather independent: and requires treat-_ 
ment corresponding with, or conforming to, that prescribed in the . 


prior provision. By ‘ ‘conformity” the sentence cannot refer to Con- _ 


 gressional authorization of additional works, because that would be 
‘identical to that portion of prior provision dealing with a limited — 
_ class of reservoirs. There 1 is. left only, then, the general meaning that 


in all cases of “dams and reservoirs operated under the direction of” 
the Secretary of the Army, the Secretary of the Interior shall “oper- 
ate, and maintain, under the provisions of the Federal reclamation 
laws,” such works for irrigation purposes, thus conforming to the . 
prior provision. There is, incidentally, no dispute that the irrigation | 


use is subject. to regulation for flood control. 


Thus it seems to us that the affirmative answer here given is dear ly a 


required by construction of the Act itself within its four corners. 


Likewise, if we look to the legislative history, the propriety of the 


answer pecaiies equally evident. 


It is recognized that reasonable ‘amore may exist as to the mean- “ 


ing of statutory language, and legislative materials are competent to — 
_ show intention. United States v. Dickerson (1940) 310 U.S. 554. 
Events leading up to introduction of a bill and the circumstances indi- 


cating its purpose are appropriate for inquiry. Collins v. Hardyman 


(1951) 841.U.S. 651. After introduction of a bill the reports of legis- 


lative committees, including conference committees, are most com- 
monly used and considered most authoritative extrinsic aids to con- 
struction. V.L.R.B. v. Denver Bldg. Council (1951) 341 U.S. 675 

Algoma Plywood and Veneer Co. v. Wisconsin Employment eusians 
Board (1949) 336 U.S..301; Gooch v. United States (1936) 297 U.S. 
124. The testimony of a witness concerning ‘the meaning of a pro-. 


3 posed amendment i is regarded as evidence. Railway ee Assocta- 


tion v. United States (1950) 339 U.S. 142. “And statements by a leg. | 


islator who introduced: ‘a a or who i is in charge of. a ‘bill, as well: as — 
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dee one on nthe floor of either chamber of the Congress are persua- | 


sive of legislative intention. Fong Haw Tan v. Phelan (1948) 333 


US. 6; V.LBB. v. Denver Bidg. Council, ee; Ahrens v. es > 
| (1948) 335 US. 188. | 
‘The expressions of administrative views which® were sais a | 
to the Congress during its deliberations on the bill CH. R. 4485, 78th 
_Cong.), expressions of responsible members and agencies of the Con- | 
_ gress during its deliberation, and the position taken by the President. 
and other responsible officials in the executive branch after enactment 
of the legislation, which position has never been denied by action of 
the Congress, are persuasive. Those portions of the legislative history 
and administrative construction which are strictly Pee to this 
: inquiry are outlined herein.. 
_. Under date of February 7, 1944, the President wrote to the Chair. | 
-man of the House Flood Control Committee. Zorement excerpts 
from that letter follow: | oie Ee 
Over two years ago, on May 5, 1941, 7 wrote to you shout the Kings River 


project and the Kern River project in California. Your committee. was then 


considering the authorization of both of these projects for development - bY. 
the Corps of Engineers. under the jurisdiction of the Secretary of War. * * * 
I said, in part: “Good administration continues to demand that projects which 
are dominantly for irrigation should be constructed by the Bureau of Recla- 
mation, Department of the Interior, and not by the Corps of Engineers, War 


~*~ Department. ‘The Kings River project is authorized for construction by the | 


Bureau of Reclamation at this time. The proposed project. on the’ Kern © 
River * *.* ig dominantly an. irrigation project * * *, Neither of these 
projects, therefore, should be authorized for construction by the Corps of — 
Hugineers. To do. SO would ae! lead to needless confusion.” ane letter i | 


| applicable today. 
The President stated that Kthese projects should be constructed by | 
the Bureau of Reclamation” and the cost charged to irrigation should - 
~~ be “financed on the basis of the prevailing Federal policy of 40 annual 
payments by irrigation beneficiaries.” Further, he stated that. “these 
projects should be maintained and operated by the Bureau of Recla- 
mation, but operation for flood control should be in accordance with 
regulations prescribed by the Secretary. of War.” The President’s 
concluding paragraph contained the following: | | 
No matter what agency builds a multiple- purpose structure involving in even 


a minor way the interests of the other, the agency with the responsibility for 
that particular interest should administer it in accordance with its authorizing 


legislation and general. policies. For example, the Bureau of Reclamation. an 


the Department of the Interior should administer, under the Reclamation laws. 
and. its general policies, those irrigation. benefits and phases of projects built - 
by the. Corps of Engineers. [All italics in the President’s letter supplied. ] | 
From, the position of the President stated in this letter, the matter 
- has a demonstrable continuity: through - the course of ‘deliberations 
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“of ne, Congress and the enactment. ‘and: ‘appitoval of he bill. ‘The 7 
awareness on the ‘part of Congress of the executive position,. and 
the treatment accorded the President’s st will be opt 
hereinafter. | | : 
At the outset, it is shviods that the final enactment did. not meet 
one. part of the President’s request, namely, that “these projects 
should be constructed by the Bureau. of Reclamation,” as the reser- 
voirs themselves were authorized. for construction under the: super- 
vision of the Chief of Engineers (section 10)... The simple question, 
then, 1s whether the final enactment met: the President’s request that 
“these projects should be maintained and operated by the Bureau of 
Reclamation, but. operation for flood. contro] should. be in accordance | 
with regulations ‘prescribed by the Secretary of War.” . "ee. 6 
In this connection, note should be taken of an. exchange Between. 

the Secretary of the Interior and’the Director, Bureau of the Budget. 
Under date of April 5, 1944; the Director requested the views of the 

- Secretary: with respect to H:R. 4485.2. The Secretary replied-on April — 

10, 1944, and supplemented ‘that letter wider date of April 21, 1944, 

7 by setting. out specific amendments which he recommended fon: ihe. - 
pending: bill, The third amendment which he recommended was a: 

_ substitution for section 6 of the bill (which finally became section 8). te 


“ ‘The comment im his letter covering this amendment was: 


The * * * third; and fourth amendments: are in accord with the janetoiee: | 


expressed. in the President's jetter of February: re ‘with respect’ to H.R, 3961, the = 7 | 


omnibus. rivers and. harbors. bill. They also follow closely the amendments to. 


. that bill suggested in my report to the Senate Committee on Commerce,” ‘to a 
which you stated there was. no. objection in your letter of April 15. ‘The differ- “a 
ences in the text of the amendments. are primarily accounted for by the need 


a of fitting them into the framework of H. R. 4485, the. general provisions of which _ : 


- are of considerably ‘broader. pappuce Gon: Than. the. ConmesDonalite: provaciene of a 
H.R. 3961. eG 7 a 


Here, t then, ‘the Bresidedts Cabinet oficen’ morules for the. subject — 


matter proposed specific amendment to meet a part of the President’s 
policy; and it 1s pertinent to examine that proposal, so couched, with 
relation to that part of the legislation finally enacted as section 8. 
For a clear conception of that relationship, there follows:a composite — 
of the Secretary’s proposed amendment and the final section 8, the 
material struck through appearing only in the Secretary’s proposal, 
the material underlined appearing only 1 1D. the act, and the clear text 
being common to both: | | | 
Sec. 68. Hereatter, whenever the setvotady of War determines, upon recom- - 


mendation by the Secretary. of the Interior that. any. dam and reservior project so 
Ces under the recon: ‘Of the Bertetary < of War ¢ e8n se peu eens uy ae 


8 Later enacted 9 as . the Flood Control Act of 1944. . 


532 | DECISIONS OF THE DEPARTMENT OF THE INTERIOR [65 ID: 


utilized for. irrigation purposes, the eee ars: of the Interior is. authorized 


‘to construct, operate, and maintain, under the provisions of the Federal reclama- 
tion laws (Act of June 17, 1902, 32 Stat. 388, and acts amendatory thereof or 
- supplementary . thereto), er under the ‘previsions of ether eppHeable Lees such 
additional works in connection therewith as he may deem necessary for irri- 


gation purposes. Such irrigation works may be undertaken only after a report 


and findings thereon have been made by the Secretary of the Interior as pro- 
vided in said Federal reclamation laws er other applesble laws and after subse- 
quent specific authorization of the Congress by an authorization Act; and, within 
the limits: of the water ‘users’ repayment ability such report. may be predicated 
on the: allocation to irrigation of an appropriate portion of the cost of structures 
and facilities used for irrigation and other purposes. Danis and reservoirs op- 


‘erated under the direction of the Secretary of War may be utilized hereafter 


for irrigation purposes only in conformity with the provisions of this section, 
but the foregoing. requirement shall not prejudice lawful uses now existing. 
Provided, That this section shail not apply to any dam or reservoir heretofore 
constructed in whole or in part by the Army engineers, which pr ovides conserva- 


tion storage of water for i ‘rigational purposes. 


It will be seen that none of the qidcreness represented, including the 


requirement for Congressional authorization, is controlling with re- 


_spect to the question to which our considerations are here addressed: 


Thereafter, from the Exectitive Office of the President, the Acting 
Director, Bureau of the Budget, replied to the Secretary under date 
of May 20, 1944, and said concerning this particular point: : 


eae | gota that the House of Representatives has, since you wrote, ‘amended 
section 6 [later section 8] by the insertion of the words “under existing reclama- 
tion law” to define. the regulations to be prescribed by the Secretary of the 


Interior in connection. with the use of storage for irrigation at War Depart-- 
ment dam and reservoir projects. It would seen to me that ue change would 


give the Department of the Interior all the author ity necessary.® 


7 In ‘H. R. “4485 as introduced, section 6 read as follows : ; 
‘Suc. 6. Hereafter, whenever in the opinion of the Secretary of War: ana ee 
Chief of Engineers any dam and reservoir project operated under the, direction. 


of the Secretary of War can be consistently used for reclamation of arid lands, it 


shall be the duty of the Secretary of the Interior to prescribe regulations for 
the use of the storage available. for such purpose, and: the. operation of any such 


project shall be in accordance with such regulations. Such rates, as the Secre- — ee 


tary of the Interior may deem reasonable, shall be charged for the use of said 
stored water; the moneys received to Oe deposited in the TyeeeNe to the credit of - 
. miscellaneous receipts... _ . 
- Before referral to the. Senate, the above portion: of section 6 had been amended by the 
House to add “under existing reclamation’ law” following “‘to prescribe regulations. ” "This 


House amendment, however, .as previously noted, was not the final form of the provision. 
Following the action of the Committee. of Conference, which is noted hereinafter, the - 


‘managers on the part of the House of Representatives, in: reporting back to the House 


(H.Rept. No. 2051, 78th Cong., 2d Sess.), stated: .; 
This amendment of the Senate replaces section 6 of ‘the House approved bill ” 
with certain modified language substantially as requested’ by the Secretary of - the — 
sit Interior -and. coustitutes. section 8 of the Senate. approved bill. The Senate lan- 
guage will, provide for more effective administration in relation ta the. various | 


technical features of ‘the Federal’ reclamation law. It establishes a procedure for 


the utilization of multiple-purpose projects for irrigation purposes when. the Secre- 
tary ‘of War determines upon recommendations of the Secretary of the Interior. 
that a project operated under the direction. of the: Secretary of War may be utilized 7 


for irrigation purposes. 


| : follows: 
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“Tt: was ee this exchange that’ Senator: Overton, on Tu une: 529, 1944, 


‘submitted to the Senate Report No. 1030 to accompany H.R. 4485, 

recommending passage with amendments. Amendment No. 10 in | 
_ that report set out the language of section 8 down to the proviso 
precisely as it appears. in the act.” Concerning this amendment, the 


Committee Report stated : 


‘During the. hearings and. also; by letter the Secretary ‘of. the Interior ex- 


pressed to the committee | his views. with regard to. ‘the utilization of multiple 
q purpose ‘projects under the control of the War Depar tment where irrigation may . 
be involved and he expressed the view that the language in H.R. ‘4485; if: modi- : 

. fied would provide for, more effective. administration in relation to the various — 
technical features. of. the Federal. Reclamation laws. ‘The committee therefore | 
recommends the adoption of amendment: No..10 which is gener ally in accord with _ 
evisting tow and the expressed views of the. Seer etary, oft the Intert ior... [italics | 

. supplied.]. , | 


- This is. a vigionitnant sous in on progress. of the ieein ions. Itis — 
Seg that neither the President nor the Secretary of the Interior, on. 
the one hand, nor the Senate Committee, on the other hand, made any 
distinction concerning the responsibility for operation. and mainte- 
nance for irrigation purposes on the basis of whether or not additional 
works were found to be required. True, the section requires specific 
authorization of additional works “upon recommendation by the Sec- 
retary of the Interior” that, such a reservoir is useful for irrigation 
purposes, but those are only such. works “as he may deem necessary for 
irrigation purposes.” [Italics ‘supplied.] The absence of any ref- 
erence in the third sentence of section-8 to a determination that addi-_ 


‘tional works were or were not tobe necessary denies any alleged. 


distinction in jurisdiction based on the Secretary’s determination ‘with 
respect to the necessity for additional works. : 
Although Senate Report No. 1030 of June 22, 1944, noted above, 
ee not. set forth a report from: the Secretary of the Interior, the 
statement quoted from the report is presumed to refer to the Secre- 


i tary’ s letter of June 2, 1944, to Senator Josiah W. Bailey, Chairman 


of the Committee on Commence. In that letter, the Secretary recom- 


mended enactment of H.R. 4485 provided it was amended. “substan-- 


tially” along certain Sines. | His recommendation, pertinent mere Is. as. 


Fourth, l cia section 6 inter section 8].of die bill as jienaed to. provide , 


~ for the application. of the Federal reclamation laws to projects having wrigation 

possibilities. The desirability. of such application is discussed in the portion of a 

my report of April 17 which deals with provisions of this section ‘of the. rivers 

and. harbors bill. However, the. provisions of this section are not entirely ant. in 

. their relation: to. the. warious technical features of. the Federal reclamation — 
Jaws. . For this reason, I would. much prefer to have the section read substan- | 

* a in. accord bid the Spoweie, proposed: amendment: ‘(italics supplied]. 
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| He then set out, a noe of ainendvisnt aentedl with that proposed in 
his. letter. of April. 91, 1944, to the Bureau of the Budget as noted. 
above. There certainly is not the slightest, hint in the Secretary’s 
expressed views, or in the Congressional response by adoption of the. 
amendment, that the jurisdiction of the Secretary or the application 
of. the Federal reclamation laws was to be limited to cases where addi- 
tional works were required. On the contrary, among those “projects 
having irrigation possibilities” as stated by the Secretary, he specifi- 
cally advised Senator Bailey concerning the four projects which we. 
are discussing, as follows: _ | 
‘Hach of the foregoing projects is a logical san of ne. main Central 
Valley project now under the jurisdiction of the Bur eau of Reclamation in this 


Department. Moreover, each of these projects is dominantly an irrigation - 
. project. ee The President has, on more than one ‘occasion, expressed. the | 


‘ . firm view that, ‘the Kings River and Kern River projects are dominantly irriga- 


: tion. projects and that they ought to be: built by. the Bureau. of Reclamation: I — 
~ have urged: the Same. view many: times. . These: consider ations. apply with ual 
force to the. Terminus and Success reservoirs Me - 


_ These four projects to which the. special attention of the cee was 
invited are four reservoirs which “may be utilized forirrigation pur- — 

_. poses” by the terms of the act. which do not require the authorization 

or construction of “additional works in connection chery: for _ 


- irrigation purposes. - 


‘During the latter eae. of cae detect of H R ‘4485 by. the: 


: Senate, there was affirmative pressure to amend the bill. soastore- 


“move the application of the Federal. reclamation laws from conserva- a 
tion storage in these Army reservoirs. The President referred to this a. opt 
in his letter of August 7, 1944, to Senator J ohn H. Overton wherein he ee 


. ; stated: . ese : Se 
Tt may. well: be’ that testimony before your Committee in. favor of the con- 
struction: of these projects by the Corps. of Engineers was a reflection. of the | 
desire of. certain large land interests. in’ California to obtain irrigation ‘and other — 
benefits without being. subjected to the repayment requirements and the other... 
public safeguards that are a part -of the reclamation law, but I do not believe © 
that this should be allowed to obscure the fundamental objectives of that law. 
In this connection, I was pleased by the iriclusion of the irrigation amendment. 


The President then reiterated his view that construction should be by 


. Ene Bureau of Reclamation. . 


Further note is taken of this pressure in the letter of the ee of 
the Interior to the Vice President on. November 21, 1944. The Secre-_ 
tary said in part, 0 ar 

In -the interest’. of sound reclamation Geen ement ‘in- Lie. western United 


States, I call to. your attention. recent proposals, regarding. the. ‘Rivers: and 
Harbors bill and the Flood Control - bill, which will be urged upon the Senate 


when it gives active consideration to those measures. ‘These proposals, if adopted, -. | 


j 
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ayculd ‘real the fond established ‘Policies of the Congress andar which recla- eh a | 
mation development in the West has proceeded since 1902 in a ‘Imanner that — _ 


has gained for it bipartisan: and nation-wide support.* -- 


Later, on ‘November 29, 1944, the Secretary’ addressed Soniter Hill, _ 
me Acting Maj ority. Leader, in part as follows: | 


~The long-established: réclamstion: policies of the Congress are “it ‘stake in the 
Flood Control bill, ‘ER. 4485. ‘Proposed amendments, which: may be debated © 7 
today, would authorize the Corps of Engineers to-develop and dispose of irriga-" 
tion water storage without sa ae to. the aera and land Dolicies: of | the: 
Federal reclamation laws. I | . 

The * * * California interests initiated a proposed - ‘amendment: of section. 
8 in the bill as reported to the Senate. * * * The Californians’ proposed amend- — 
ment would delete from the section, as reported to the Senate, the provision: 
that dams and reservoirs under the jurisdiction of the War Department may 
be utilized for peor purposes: only in eomauecried with ope provisions’ of this 
section. Ls oo 


The. amendments to which. these references were. , made were not a3 
| adopted. Further, to show that the President. had before him, when 


- he completed the legislative process: by signing the bill, the accepted 
construction of the provisions of the bill in this respect, reference is 


made to the Secretary’s report on the enrolled bill under date of 
‘December 20, 1944. The Secretary stated in part: | | aa: 


‘Were H.R. 4485 to be approved, the situation of the California prea would : 


be as ‘deseribed' below.. The Corps of Hngineers. would be authorized to build. 
@ number cf projects in the Central Valley. area. of. California, including the 
Kings River’ Project.and the-Kern River. Project. *,* * Under Section 8 of the «. . 
bill, ‘the -use..of “water from:.these projects: for. irrigation: purposes. would be | | 
subject. to the jurisdiction of the Secretary of the: Interior and. ‘would .be » - 
governed by: the: Federal: reclamation laws. In: net effect, therefore, while the. 
Corps of Engineers would ‘be authorized: to. construct the projects and to. operate: - 
them for flood control purposes, their use for reclamation *:* * would be governed. = 


_by the reclamation laws and their administration for these purposes would be. 


a vested in the Secretary. of the Interior. 


Tt is thus clear that the President signed the bill with fhe ieiotietige 2 
that the amendments as described aber were not adopted. by. the 
Congress and. with the statement of the Cabinet officer asserting. re- 
sponsibility for the reclamation functions before him. __ 


As to the awareness onthe part of the Congress of the Eerie | : o 
| of the bill. consistent with the position here taken, we need only refer — 


to the record of the proceedings on the floor of the Senate after the | 

bill was. reported to the Senate by the Committee. of Conference. 

The Congressional Record. for December 12, 1944, at page 9403.[90 
Cong.. Rec. o20e} sets out the e following exchange between. Senator, 
—_— 


; 4 Some of these peaposain’ appear: in the Congressional Record for September 19, 1944, | 
at page. 7988. [90:Cong. Ree. 7882). OP . Oe 
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- Overton and Senator Hill, the Acting Majority Leader, concerning 
| section 8 as reported. from the conference: | 


Mr. HL. There still seems to be confusion on the part of some Se tore with: 
reference to the application of reclamation laws in regard to | some (of: these 


projects. 

- I heard the distinguished senior Senator. from. Louisiana, when the bill was 
under consideration, and I think he made it very clear. However, I wish to 
ask this question: Is it not a fact that section § of this bill, as agreed to in 
conference, makes some reclamation laws applicable to the handling of irriga- 
— tion water of. any of the projects, including California projects, where it is found 
that irrigation may be carried out? I ask the Senator in charge of the pill 
whether it is not a fact that the President wanted the California projects in this 
bill constructed under the Bureau of Reclamation so at ene water policies 
- would conform to reclamation laws? 


*-Mr. OVERTON. The Senator is correct with esneeb to the projects in the so- - 


called Central Valley of California. .The President wrote me and the chairman 
of the subcommittee in this regard. However, in view of the fact that the 


Senate amendment made not only the California projects but all such projects _ 
‘subject to irrigation laws, and in view of the fact that the House concurred in | | 
this action by agreeing to section 8 of the Senate bill, I am sure that the. 


‘President will feel that we have met the problem that he raised. Section 8 


of the bill clearly places reclamation uses of water from these projects under — 


the Secretary. of ‘the Interior and under the applicable reclamation laws. No 


project in this bill which may include irrigation. features is one from the . 


reclamation laws. ° 
~ Mr. Hitz. I thank the Senator 


Mr. Overton. The Senate amendment made not sue the California projects, be 


but all such projects subject to the irrigation law. In view of the fact the 


- House concurred in that action by agreeing to section 8 of the bill, I am sure | 


the Senator from Alabama will feel that we have met the quéstion which he 
has raised. As I stated a while ago, section 8 of the bill clearly places reclama- 
tion uses. of water from all projects authorized in this bill under the mecrelery, 
| ‘of the Interior, and under the applicable reclaiauien laws. 

Mr. Hin. I thank the Senator. . 


In the light of the foregoing, it is difficult to ‘aealine a, icviaauye | 


history which would disclose more clearly a situation wherein respon- 
sible officials, executive and legislative alike, more consciously and 
purposefully strove to bring about results in legislation according 
to their own views, with clearer mutual understanding of the objec- 


tives sought, the progress step by step, and the final legislative result 
of thé efforts. In fact, this history appears to be devoid of contradic- | 
tory persuasion, and the cumulative effect of the steps through which 


_ it progressed cannot be ignored. 


One provision of the 1944 act with respect to Pine Flat Reservoir, 
_ which is not applicable to the other three projects here considered, 
occurs in the authorization under section 10. The “project for flood. 
control and other purposes for the Kings River and Tulare Lake — 
_ Basin” is there authorized “substantially in accordance with” the 


mi oe 
Net OO 
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lata in Hotes Document No. 630, 7 6th Congress, Third Soak with 
the following provisos; _ 


- Provided, That the conditions of local cooperation specified in. said aed. = 


Shall. not apply : Provided further, That the Secretary of War shall make ar- 
rangements for payment to the United States by the State or other responsible 
agency, either in lump sum or annual installments, for conservation storage 
when used: Provided further, That the division of costs between flood control, 
and irrigation and other water uses shall be determined. by the Secretary of 
War on the basis of continuing studies by the Bureau. of Reclamation, the War _ 
Department, and the local organizations.. : : 


The stated condition which the first proviso Pm was set out | in 
‘the report of the Chief of Engineers (H. Doc. No. 630) requiring that 
local interests contribute $4,710,000 toward. first costs and maintain 

and operate all the works after completion. It is understood that 
the potential conservation benefits would be realized without the con- 
struction of additional facilities other than two weirs to measure 
inflow and outflow at the reservoir, and the proviso appears to have - 
the obvious purpose of changing the form of local participation to 
that of payment for conservation storage when used. | 3 

Recognizing the literal terms of the proviso to be that “the Secre- 

tary of War [the Army] shall make arrangements for payment,” 

“I cannot agree that this controls the effect of the Act as-to jurisdic- 
tion and as to the application of the reclamation laws in the conserva- 
tion use of reservoir storage. The literal terms of the proviso cannot 
be isolated and adhered to blindly. 

_ A pertinent view is expressed by Judge Learned Hand in Guiseppi - 
v. Walling, 144 F. 2d 608, 624 (1944), where he said “There is no surer 
way to misread a any document than to read it literally * * *.” And the 
Supreme Court. in Longshoremen v. Juneau Spruce Corp. 342 U.S. 
237, 248 (1952) Peminds: that “literalness is’ no sure touchstone of 
egislative purpose.” 

In United States v. Dickerson, 310 U. S. 554 1 ( 1940). the oiene. | 
Court. discussed the use of legislative materials as alas to Btahitory, 3 
construction and. stated: : | eo 72 ee | 
It would be anomalous to close our ‘minds to persuasive ‘evidence of intention - 
on the ground that reasonable | men could not differ as to the meaning of 
words. Legislative materials may be without probative value, or contradictory, 
or ambiguous, it is ‘true, and in such cases will not be permitted to control the 
customary meaning of words.or overcome rules of syntax or construction. found 
by experience to be workable; they can scarcely be deemed to be incompetent. 
or irrelevant. See Boston Sand and Gravel Co. v. United States, supra, at 48. 


The meaning to be ascribed to an Act of Congress can only be derived from a con- 
sidered weighing of every relevant aid to construction ’ ee ae _ [Italics supplied. J | 


5 Report of the Board of I Boties CH. Doe: No. 630, supra). 
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. In the Boston Sand and Gravel case cited (278 US. 41, Ce) the 
~ Court stated in part as follows: 


It is said that when the meaning of language i is pial: we are aoe to Tenet is 
evidence in order to raise doubts.. That is-tather an axiom of experience than a 
‘rule of law, and does not. preclude consideration o Beran eure) evidence if it 


exists. | | ; 
_ The conclusion that section 8 of the act must be construed to govern | 
‘is amply supported in principle by precedents. of statutory construc- | 
‘tion and statements of the principle laid down by the Supreme Court. 


The principle is particularly clearly enunciated in the following two 


— cases and cases cited therein. In Securities and Exchange Commis- 
sion v. Joiner Leasing Corp. (1943), 320 U.S. 344, the Court refers to 
some of the maxims laid down in the construction of statutes and 


: stated : 


Some rules of statutory construction come awa to us from sources that were 
‘hostile toward the legislative process itself and - thought it generally wise to 
 ryestrict the operation of an act. to its narrowest. permissible compass. However . 
well these rules. may serve at times to aid in deciphering legislative intent, they 
long have been subordinated to the doctrine that courts. will construe the details 
of an act in conformity | with its dominating general purpose, will read text in 
~ the light of context and will interpr et the text so far as the meaning of the words 
fairly psuils so as to earry out in n particular cases the eenera expressed legis- 
lative policy: | . : @ sits 


Particularly pertinent to the construction of section 10 in the light of 
section 8 is the discussion by Justice Butler i inf sai a v. N.Y. pres 
Co., 299 U. S. 455 (1934) , where he says: . 7 


‘The rule that where. the statute contains no: ambiguity, it must: be nes ee 
ally and given effect according to its language is a sound one not to be put aside 
to avoid:hardships that may sometimes result from giving effect to the legislative 
purpose. Commissioner of» Immigration v. Gottlieb, 265 U.S. 310, 313. Bate — 
Refrigerating Co. v. Sulzberger, 157 U.S. 1,37. But.the expounding of a statutory 
provision strictly according to the letter without regard to other parts of the Act 

and legislative history would often defeat the object intended to: be accomplished. 
’ Speaking through Chief J ustice Taney in Brown v. Duchesne, 19. How. 183, this 
court said (Dp. 194): “It is well settled that, in interpreting a statute, the court 
will not look merely to a particular clause in which general words. may be used, — 
but will take in conne¢tion with it the whole statute (or statutes on the same sub- 
ject). and. the objects and policy of the law, as indicated by its various provisions, 
and give to it such a construction as will carry into execution the will of the Legis- 
‘lature, as thus’ ascertained, according to its true intent. and meaning.” Quite 


recently in Ozawa v. United States, 260 U.S. 178, we said (p. 194) : “Tt is the 


duty of this Court to give effect to the intent of Congress. Primarily this intent — 
is ascertained by giving the words their natural significance, but if this leads to 
“can unreasonable result plainly at variance with the policy of the legislation asa 
‘whole, we must examine the matter further. We may then look to the reason 
_ of the: enactment and inquire into its antecedent history and give it effect in 
Accondlance with its design and Durpose, sacrificing, if MeCeaty, the literal mean- | 
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ine in “onder! that thé purpose may not fail.” And in Barvolt ¥, ‘Van Pelt, 268° 


: | US. 85, 90, we applied the rule laid down in People v. Utica Ins. Co., 15 Jobns. on 


358, 381, ‘that “a thing which. is within. the intention of the makers of a statute is » 


as much within the statute as if it were within the letter, and a thing which: 48° : 
, within the. better of the statute, is not within the statute, unless at is within. the 
_ intention of the makers.’ Ae [Italics supplied. ies 7 : 


A persuasive ‘statement of the principle appears - in J ahansen: ve . 


| United States, 343 U.S. 427. (1952) wherein the Court was considering ; | 
a provision of the Public Vessels Act. of 1925. In.a suit by civilian ‘ a 

-members of the. crews of Army transport vessels, the Court stated: 
. If the congressional. purpose was to allow damages for personal injuries sus- 


: tained by Federal employees while in the performance of duty, the literal language ana 
of the act would allow action of the nature of those before us. af 


This general language, however, ‘must. be read in the light of. the central purpose 


_ of the act, as der ived from the legisiative history of the act and the surrounding 
circumstances of its enactment. aan lee. i | mh 4 


= The’ Court. then: points out. eer historical factors concerning the 


subject matter of the legislation and. states: 


With such a legislative history, one hesitates to reach a eueciicion as to. the 
meaning: of. the act by adoption of a peeve interpr etation anrouens a. literal. 
application of the words. : eo. | F : 


After a rather exhaustive 1 review of other related legislation ihe Court 
concludes that: oe - 


As: the Government ‘has. er reated a ‘comprehensive system. to. award ‘payments 
for injuries, ‘it should. not be held to hav e made eaCeDWORe to. that. system WILhOUt 


| specific legislation to that effect. 


The legislative history of the act, which deco the intention : 
of Congress that.section'8 govern in the circumstances -here involved, 


has been’ analyzed. earlier in this memorandum. In addition’ and 


equally. available under the foregoing principles. enunciated by the 


courts, and likewise persuasive, 1s. the entirety. of. the ee of 

_. the Flood Control Act of 1944. oS 

‘The principal policy of the: Congress expressly she in he first af 
- section of the act is “to facilitate the consideration of projects on a. - 
basis of comprehensive. and coordinated development.” [Italics 

~~ supplied.] Responsibility for planning works for navigation and 

flood control are placed in the Secretary of the Army; those forirri- 

gation and incidental purposes in the.Secretary of the Interior ; cers ao 
tain measures for watershed protection and soil-erosion prevention in 


. ~ the Secretary of Agriculture. (Sections 1 and 2.) - 


Section 9 approved. the general. comprehensive plans for the ae a 
 souri River Basin which.consisted of reports. prepared by the Depart- 
_ Tnent of the 6 Army (House J Document 47 5), and byt the iia of 


4 
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the eee (Senate iaearisat 191), ; as. ; revised and cobra naiee in 
Senate Document 247.. Section 9(b) assigned the plan of flood con- 


trol to the Department of the Army and section 9 (c) required the — 


reclamation and power developments to be undertaken by the Secre-. 
tary of the Interior to’ be governed by the reclaination laws. Thus 
_ section 9 carries, for the Missouri Basin, the coordination of responsi- 
bility and jurisdiction provided. for generally elsewhere in the act. 
Further, section 7 gives to the Secretary of the Army the regulatory 
| authority for flood control and navigation at Federal] reservoirs, and 
section.6 specifically authorizes him to contract the surplus waters at 
_ reservoirs under his control for domestic and industrial uses. 
Moving to section 8, there is no doubt of the specific. authority 
of the Secretary of the Interior to “construct, operate, and maintain 
* * & additional works in connection therewith as he may deem neces- 
sary for irrigation purposes” after action by the Congress, all “under: 


the prévisions of the Federal reclamation laws.” It there provides oa 


_ that “dams and reservoirs operated under the direction of the Secre- 
tary of War [the Army] may be utilized hereafter for irrigation pur- 
poses only i in conformity with the provisions of this section * * *,” — 
Now it is suggested by some that conservation uses at reservoirs of a 
limited class, namely, those not requiring additional works for such. 
use, are somehow placed under the jurisdiction of the Secretary of 
the Army. | 
~ There is obvious nbeation and eiiotne prescription for delineation 
3 and coordination of functions between the two Departments exhibited 
in those portions of the act just outlined. The entire range of poten- 
_ tial uses of the reservoirs is covered. To segregate this limited class 
of reservoirs wherein: additional works are not required, from the © 
general provisions of section 8 governing conservation use would at 
the least be a strained construction based on no logical. distinction 
recognized in or deductible from the act itself. ‘Uncertainty in the 
construction of these provisions leads only to a situation wherein the _ 
water users are bidders for the greatest favors in their’ view as be- 
tween. the governing policies of the two Departments. I cannot accept 


_ the view that the act is uncertain in this respect when read from be- - a 


ginning to end as a comprehensible document. | | 
Our construction of the act above outlined i is s sustained not only by 
its terms and structure when considered as an entirety, and’ by the 
| legislative history discussed at length, supra, but, in addition, by — 
actions of the Congress.and of the executive branch subsequent to the 
passage of the Flood Control Act of 1944. | | 
_ The Kings River project: receives some emphasis i 1m sera of these | 
subsequent actions because (7 yo ‘physical construction commenced ~ 
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earlier than - in other projects, and (2) ‘the proviso referred to ; 
was picked up in some quarters as being meaningful, | 
The War Department Civil Appropriation . Act, 1947 (act of May % a 

"1946, 60 Stat. 160), contained an appropriation of $1,000,000 for the | 
project subject to the following: | > 


7 Provided, That: none. of the appropriation. for the Kings Rives and Tulare Lake 7 
project, California, shall be used for. the construction. of the dam until the Sec- 


_retary of War has received the reports. as to the division of costs between flood 


control, navigation, and other water uses from the Bureau of Reclamation and : 
local organizations and, with the concurrence of the Secretary of the Interior,. 


_ shall have made a determination as to what the allocation shall be: Provided 


further, That the reports from these continuing studies shall.be made not later - 
than six months from the date of the enactment of this Act and that the agree- ~ 
ment of concurrence shall be made not later than nine months from the date . 
of the enactment of this Act. 


With respect to. this item, the President issued | a, | statement: on. May 3, 
1946, in which he stated in part as follows: 


The War Department Civil Functions Appropriation Bill, 1947 (H.R. 5400),. 
which I approved on May 2, 1946, makes appropriations for a number of thor- 
oughly worth-while projects that will further the development of the water 
resources of the Nation. I am also glad to note that the Congress, by the addi- 
tion of certain provisos to. the item for the Kings River Project, California, has’ 
afforded an opportunity for assuring that the Federal reclamation policy, in-’. 
cluding repayment and the wide distribution of benefits, will apply to. that 
project. This is:in accordance with the view that'-I have heretofore expressed 
and' the position repeatedly taken by the late President Roosevelt. It is con- 
sistent with the pono laid down by the Congress in the Flood Control Act’ 
of 1944. 

nik * * * ; * : * = 

In the meantime, in view of the legislative history of the provisos in the 
Kings River item, and in view of the disadvantageous position in which the: 
Government would be placed if repayment. arrangements were unduly post- 
poned, I am asking the Director of the Budget to impound the funds appropri- 
ated for construction..of the project, pending determination of the allocation 
of: costs aud the: making of the necessary repayment | arrangements. | 


Pre-release copies of this statement, were transmitted by the: Peel 
dent, by letters.of May 2, 1946, to: the.Secretary: of War and the Sec-. 
retary. of the Interior. He requested the Secretary of the Interior: 
to “issue instructions to the Commissioner of Reclamation to proceed 
forthwith to make the necessary repayment arrangements with the 
prospective water users,” and advised the Secretary of War that “The. 


i Chief of Engineers should } join with: the Commissioner of Reclamation aS 


In advising. prospective . water users of . the: desirability of early ~ 
action on. their’ pe in the | oo of ‘the potest repayment 


4 arran gements.” 


The President’s statement shows. ‘that, it was not his purpose, to 
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" proceed sainieeaively: in a manner nae: to the legislation ; 


_ rather, the clearly stated his view that. the policies embodied in both > 
- the 1944 act and the: appropriation act sanctioned the course which 
he. directed. The construction given to a statute by those officials in 
the executive branch upon whom the duty of executing its provisions — 
devolves is entitled to great weight ’ in the judicial consideration of 
the meaning of the statute. United States v. Zucca (1956), 351 US. 
ee 91; Deluxe Check Printers v. Kelm (1951) 99 F. Supp. 783; Douglas 7 
vy, Edwards (1924) 298 Fed. 229. It is pertinent also to recognize 
that those whose duties call upon them to interpret. laws. are often. 
. participants in the drafting of such laws. .# astings and Dakota 
- Raélroad. Company v. Whitney (1889) 132 U.S. 357. “The construc- 


tion to be given to a,.statute by those charged with the duty of execut- 


jng it is always entitled to the most respectful een and. _ 


ought not to be overruled without cogent reasons.” [/d., 366.] 


At this point, the case of K ern, Riser Cov. United States (1921), 
257 U.S. 147, is worthy of some detailed attention. The controversy | 


arose over the nature and extent. of a right- -of- “Way acquired by the 
Kern River Company under the act ‘of March 3, 1891. (26 Stat. 1095), 


as supplemented by the act of May 1, 1898 (80 Stat. 404). The 


canal constructed on the right-of-way. was used for the. generation 


of electric power, but. not. ares Se ace ee ‘The. 1898 act, . 


provided 1 In part: 


That the. rights-o pies # ce ae be used for purposes. of a “public. nature; 


and said rights-of-way may be. used for purposes: of water transportation, for 
domestic purposes, or for the development of power, as subsidiary to the main. 


purpose of ir rigation. 


The Court held that. the United cee was. ‘entitled to a decree de- 
-claring a forfeiture of the right-of-way, and Justice Van Devanter - 


made the following analysis toward the Court’s conclusion : : 


This section did no more than: ‘to permit rights of way ‘obtained mide the 


act: of 1891, the use of which was restricted to irrigation, to be also used for 


the other purposes named in the section. Irrigation. was ‘still to be: the “main 
_ purpose” and the other purposes were to be subsidiary. True, there are in the 


7 section words and punctuation | from’ which. it: might. be argued that the “pur- oe 
poses of a public nature” were to. be independent and might even be exclusive;- 


but the fair import of the section as a whole is the other way, Besides, its. legis- 


_ lative history. indicates that what actually. was intended’ was to recognize irri- 

_ gation as the. primary purpose and to make all the other purposes secondary. 
to it. When the bill was introduced in Congress it contained a provision declar- 
ing, without any: ‘qualification, that rights: of way under. the. act of 1891' might 


be used for supplying | water for: “domestic, public, and: other beneficial: uses.” 


The committee. in. charge of the’ pill. sought the views of the Land Department, i a 
and the:.Assistant Commissioner of the General Land Office submitted a. report 
wherein he criticised that provision as being too much of a. departure. from the | 


principle. and spirit of the act of 1891 and recommended that it be eliminated 
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_ a the. cneaend section substituted in its: stead. Tn. explaining. and commending - 
the section: he said: “If it were. allowable to use the right of way for domestic. - 


. OF. public PULrpPOSes | or: for. certain other. purposes, which will not diminish. the. 


~.amount of water available. for. irrigation, as subsidiary to the main ‘purpose. of 


irrigation, the act of 1891 would be much more satisfactory” in. its operation and 


"Ah 


the intention of the act as conferring a general benefit would be fully. sub- . | 


a served.’ * he bill was amended in accordance with his. recommendation and 
wag enacted in that form. House Report, No. 2790, 54th Cong., 20.-8eSS. ; House. po 
Report, No. 279, 55th. Cong., 2d sess. In. administering the act of 1891 as thus . 

supplemented the Secretary of the Interior was. called. upon to construe the 
section. on several occasions and his. decisions were uniformly to. the effect that | 
7 it regarded irrigation | as the controlling purpose and all the other ‘uses. as. essen- 


tially subsidiary. See 28 L.D. 474; 32 L.D. 452 and 461; 87 L.D. 78; House. 


‘Doe. No..5, pp. xii-xiii, 56th Cong., 1st. sess.; Utah Power & Light Co. Vs United — 
‘States, Supra. Even if the meaning were not otherwise made plain, we should | 


be slow to reject the construction thus put on the section by the head of the 


department charged with administering it. Logan v. Davis, 233 U.S. 613, 627. 


A. more pertinent. and persuasive precedent for the principles and. 


methods of legislative construction which I have relied upon for the 


specific question covered in this opinion could hardly be found short 
of actual submittal of ‘the instant inquiry to the Supreme Court. 
Compatibly with the instructions of the President: of May 2, 1946, 


| supra, the Chief of Engineers and the Commissioner of Reclamation 


on June 24, 1946, signed. a joint statement, including the following: 


By. Congressional enactment: and Presidential direction, provision has been 
made for Federal. construction. of the Pine Flat. Dam after such time as the 
necessary allocations of costs and necessary repayment arrangements are made. 


Pending those determinations, the initial construction appropriations are im- 


pounded.. The Army Corps of Engineers and.the Bureau of Reclamation, in. © 


compliance with Congressional and Executive direction, each stand: ready to: 


proceed with their work on this. beneficial. project.. Under existing Congres- . 
sional authority, the. Corps of Engineers will start construction after costs 


. are allocated with the concurrence of the Secretary of the Interior, and after. 


= required repayments are insured by contract, under Reclamation’ Law, between | 


the water users who are beneficiaries of the development and the Secretary of | | 


the Interior. 


Thus, in aid of Ale nevecatione with the water users. of ies rene : 
River, the President impounded the funds available for construction - 


- pending the “allocation of costs and the making of necessary repay-- ‘ | 
~ ment arrangements.” Thereafter, the required study of allocation. 


of costs was pursued by the two Departments, and on J anuary 81, 


1947, the Secretary of War, with the concurrence of the Secretary. of - 


the Interior, reported to the President the Teas of that es — 


stated 3 in. part as. follows: | 7 
If this were pur ely a flood control project. it would, be built entirely. at. Fed- 


eral expense. Irrigation values ‘are.involved, however, and the War. ‘Depart- + a 
a ment: in» making: Tepayment: arrangements for water conservation features. as 
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| required by. the sationieing legislation ‘could Have: proceeded without placing 


any special requirements: on local water users, except the requirement of ade- - 


quate repayment. The Bureau of Reclamation, on the other hand) operates: 
under the Federal Reclamation Laws which’ require certain limitations in 
size of land holdings, and certain contract provisions before water can be: ma 


Me: 


plied from such a project to water users. * * * 
While this Department was directed by Ge: in the Flood Control Act 
of 1944 to “make arrangements for payment to the United States’ by the State 
or other responsible agency, for conservation. storage when ‘used, ” these re-, 
payment arrangements are now to be made by the Commissioner of Reclamation 
in accordance with your instructions, and the Chief of Engineers and Commis: 
sioner of Reclamation issued a joint statement on June 24, 1946, to that effect. 
There must also be agreement between the Bureau of Reclamation and water 
_ users before repayment arrangements can be completed. This should not, how~ 
ever, delay fur ther. the: initiation of the project and the Providine: of urgently 
| needed flood control. * * * | 
I have already construed the provision that the Secretary of. the © 
Army. “make arrangements for payment * * * for conservation | 
storage where used” based on an assumption that he was intended 
to be the negotiating agent, and have concluded that the reclamation 
laws nevertheless govern the conservation use. Going even further, 
if the matter were to be analyzed from the point of view that the 
Secretary of the Army was authorized. to make such arrangements 
without specific statutory guidance, it appears that he committed him- 
self to the nature of those arrangements by the terms of his letter of 
January 31, 1947, referred to above. As indicated above, the act: of 
May 2, 1946, required that the report of division of costs be made 
with the concurrence of the Secretary of the Interior not later than 
nine months from that date. In his letter complying with that re- _ 
quirement, concurred in by the Secretary of the Interior, he recom- 
mended to the President that “funds appropriated by the War De- 
partment Civil Appropriation Act of May 2, 1946, be released from 
impoundment by the Bureau of the Budget so that construction may 
be started without delay.” 

The recommendation of the Secretary of War referred of course, 
to the announcement by the President on May 3, 1946, that the Di- 
rector of the Budget was instructed to impound ‘the ‘funds ‘ ‘in view 
of the disadvantageous position in which the Government would be 
placed if repayment arrangements were unduly postponed,” such:im- 
poundment to be’ effective “pending determination of the allocation 
of costs and the making of. necessary repayment arrangements.” 

[ Italies supplied. |]. The italicized. portion is ah obvious reference to. 
the second proviso in the authorization of the Kings. River project. 
; Thus, on.the part of the Secretary of War, the January 31 letter 
. affirmatively purported to. (1). meet. the ‘dead- line. set in.the-appro- 
a priation. act. for a determination of. the allocation of costs,. @) carry | 


625]  «- RESPONSIBILITY FOR IRRIGATION FUNCTIONS, (545 | 

. November 1, 1957 - i te 
ont the directive contained i in the Flood Control Act of 1944 to maki : 
arrangements for payment for conservation storage, and. (3) meet 
the condition placed by the President on the release of funds ‘for the — 
construction of Pine Flat Reservoir. The Secretary’s statement of 
the satisfaction of these several A appear in his letter eo 
as follows: | : 
. In view of the above considerations, the War Department proposes. that the | 
Kings. ‘River project be constructed immediately and operated initially for 7 


flood control. The project will not be operated for irrigation until’ agreement 
has been reached between the Bureau of Reclamation and local. ‘water users | 


| on the division of cost and on repayment arrangements. © It is understood, how- 


ever, that in flood control operation there will be no modification | of. natural . 
Stream flow except regulation. essential to provide flood control. When the 


= project is operated for irrigation such operation will be in accordance with 


agreements and contracts between the Bureau of Reclamation and local water 
- users under Federal Reclamation Laws. ae 
_ Accordingly, I recommend that funds appropriated by the War. _- Department 


a Civil. Appropriation Act of May.2,:1946, be released from impoundment. by. the 


Bureau of. the Budget so that construction may be started without delay. i 


It.is. inconceivable to me that this definitive and formal action. by , 
the Secretary of War, relied ‘upon and concurred in by the Secretary 
of the Interior and transmitted to the President in conformity, with . 
an act of Congress and the. instructions of the. Chief Executive, can 
now be viewed by anyone as a tentative or temporarily useful state- 


ment of position to be thereafter denied and subjected. to acomplete 
reversal. J must reject any view that. the matter. is any, tonger. oF a se 


to question. ae 
| We may locks for example, to one immediate purpose and: reel of * 
| the statement of position by the Secretary of War. Briefly stated, the | 
President had impounded construction funds to protect the interest of. 
the United States pending the determination of allocation of costs and. 


the establishment of repayment arrangements. On the strength of the ae 


allocation report in the letter and the stated arrangement for agree-_ | 


ment, to. be $ ‘reached between the Bureau of Reclamation. and local. oe 


water users on the division of cost, and on repayment arrangements”, =o 
the President. authorized the release of funds for expenditure by the 


Secretary of War pursuant to applicable directives. Pine Flat — 


Reservoir was. thereafter constructed and placed in oe byt the . 
Corps of Engineers. = 
_ Negotiation by the Bureau of Reclamation and ths water users on 
- the Kings River commenced actively more than 11 years ago. ; The 2 
i complicated situation with respect to diversity of identity sea water | 
7 the complicated status of innumerable claims to the right to the use eof : 
498472595 : : 
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water, substantially all of which were covered by a certain Water | 
. Right Indenture and a certain Administration Agreement, supple- 
mented and amended, which serve substantially i in lieu of a judicial : 
adjudication on the river, all made a rather formidable base for nego- 
tiation of the repayment of costs under the provisions of the reclama- 
tion laws.® An additional obstacle to the efforts at negotiation has | 
been the desire of important local interests to see the negotiation as--_ 
sumed by the Secretary of War unfettered by the Poe of: the ? 
reclamation. laws. Spies ds | 
_ .. AlLof this negotiation. has dake incon m he presence of the well: | 
| cerca fact that-accepted practices of flood control at Pine Flat 
in themselves provide an important share of the conservation benefits 
created, and that the regulation for flood control can be so prescribed as — 
to provide substantially all of those benefits. This fact is recognized, 
among other places, by necessary implication i in the letter of the Secre- 
tary of War just quoted, aswell as in the report of the Board of En- 
gineers for pavers and Pee set out in House Document No. 630, 
Supra. 

One other item of legislative action should be noted in this con- 
nection. The bill for appropriation for civil functions of the War 
Department for fiscal. year: 1948, supra, included funds for the Pine 
Flat and Isabella Reservoirs. As a-result of-conference on the bill, 
House Report No. 1110, 80th Cong., 1st Sess., contained the following 
statement of the managers on the part of the House: | 

‘In making appropriations for the Isabella and Pine Flat Reservoirs in Cali- 
fornia, included in the total for flood control in the Senate amendment, page 
9, line 5, the conferees do so with the understanding that, of course, the disposi- 
‘tion of water therefrom for irrigation purposes will be subject to the Federal 
reclamation laws in accordance with section 8 of the Aet of December 22, 1944 
(58 Stat. 887), and these reservoirs will be planned and operated in such fashion 
as will fully protect the integrity of the repayment Dene ee of the ‘reclama- 
: tion law. ‘[Italies 'supplied.] 

- ‘Identifiable appropriations for the Bureau of Reclamation were 
requested and made for the expense of negotiating contracts on the 
Kings River and the Kern River as follows: 

‘Interior Department Appropriation Act, 1947 (J uly 1, 1946, “60 
Stat. 348, 367), Kings River Project, California, $100, 000. Taterior 
Department’ Appropriation Act, 1948 (July 25, 1947, 61 Stat. 460, 
475), Kings River Project, California, $100,000. Interior Depart-. | 
ment Appropriation Act, 1949 (Fur une 20, 1948, @ Stat. A112, 1129) : 


--@For a record of the Negotiations with the Kings: River water users: ‘pee “Bxcess Land 
‘Provisions of: the Federal Reclamation Laws and the Payment. of Charges,” Part Two, 
_ prepared for the Subcommittee on Public Works. and Resources of, the Committee. on Gov- 
ernment Operations, House of Representatives, in May 1956: | | 
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Kern ‘River “Project; ‘California; $49, 500. After’ the’ appropifition . 
‘act for fiscal’ year 1950, the construction fund appropriations’ to the — 
Bureau of Reclamation were contained generally in a lump sum rather 

than in-individual items. However, for fiscal year 1952 funds were 
requested for both Kings River and Kern River and were included 
in the total appropriation. In subsequent years specific requests were 
not made because unobligated. balances were: suilicient. for Sd dees . | 
contract negotiation and administration. | 
~The appropriation of funds for this purpose after tha prrirr 
tue position assumed as noted above, and the absence of any incon- 
sistent action of the Congress, may be considered in support of the 
position here taken. See Chapman v. Federal Power Commission, - 


(1958) 845 U.S. 158; Brooks v. Dewar, (1941) 318 U.S..354. The — 


affirmative comments of the House Contferees « on a the occasion of the 
phasis to the ptindiple.,. : | 
- Since February.4, 1954, there have been i in effect. ten contracts - 
with the Kings River Conservation District, representing substan- — 


wd tially all of the water users, providing for the storage and‘ release, __ 
subject to flood control, of irrigation water at Pine Flat. and the — 


“manner of payment therefor by the water users. These have been 


| : negotiated by the Secretary of the Interior. The current contractual ~~ 


arrangements provide for the crediting of certain sums paid under | 
_ these interim arrangements against obligations. set forth in the repay- 


i ~ ment.contract terms ae have: been: under negotiation by the Bureat 


of Reclamation. 


[have gone into’s some detail in the: foregoiig | In onder to thal élear = ; | 
the underlying elements present and involved in a proper analysis 


of the question as to which you requested my opinion. In the light. 
of these.elements, to urge the view that the Secretary of the Army 


‘can now be considered. authorized to negotiate a repayment contract 


with the water users in disregard of the requirements of the reclama- ; 
‘tion laws would. be in direct contradiction of that. which, in ‘my 
opinion, became fixed as a matter ‘of law certainly not: later: ne the 
time of the letter of January 31, 1947. I cannot accept the view 
that that question. is any longer | open. 

| “There 3 remains only one. observation. which, I consider. to be of i im- 
portance to the analysis of the question... I refer to the exchanges 
of views and the understanding reached by the Secretary of the Army 
‘and the Secretary of the Interior concerning the Pine Flat and- 
Isabella’ Reservoirs at about the time of the negotiation. of the. first 


‘interim contract. with. the Kings River water users as noted above. oe . 


, On November 13, 1958, the Secretary of the Interior wrote to the ; ; 
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“ah Secretary of the Amy concerning y the matter of contiacting for con- 
servation water use in the light of the fact that Pine Flat Reservoir 
would be in operation commencing that winter season. The Secre- 
| tary referred to a proposal of the Department of the Army to execute 

an interim contract for ‘ ‘conservation Cheer at eee ae during 

1954, saying : oe. & - @, ° e 

: In our opinion, any conteace of this: nature should be executed between ‘this 

Department and the water users and not between the Department of the Army... 

and the water users. We believe that the Flood Control Act of 1944 places 

authority and. responsibility ‘on the Department of the Interior for negotiating 
and contracting under the Federal Reclamation laws with the water users below 

Pine Flat Reservoir for the irrigation benefits derived therefrom. 

x The se of the aay replied under date. of November 28, 

- 1953, stating: — | | | 

: = assure you that the Corps of Hnginecrs appreciates fully the responsibilities | 

of the Bureau of Reclamation in negotiating and contracting for repayment for— 

. use of conservation storage in the project. * * * ‘The negotiating | of the eon- 

‘tract by the: Bureau of Reclamation is agreeable to this. Department. coe ; 

“Later, on October 28, 1954, the Secretary of the Army, wrote to 

‘the’ Secretary of the Tatérior concerning ‘the use of conservation. 

| ‘storage in the Isabella Reservoir. ‘He stated. that” 2 


ie The Department of the Army executed an interim contr act with local inter ests 
- in April 1954. after reaching an informal understanding with representatives of oe 


the Department of the Interior that. your Department would be responsible for _ 3 
: negotiating ‘ and executing the long term contract. * * * In view. of the: ‘cir- 5 
cumstances, including the negotiations which. have. been. conducted to date by 


the Department of the Army and the desires of local interests, it is considered 
aie desirable . that this. Department ° complete the contracts in that. case. ne 
appreciate: your confirming that this is agreeable to you. . , 


_ After a. period of conferences on this matter, the Under Secretary of 7 

_ the Interior wrote to the Secretary. of the Army \ on February 17, 1955, 

expressing. the. understanding. reached. in. those. ‘conferences “He 
stated 1 in part.as follows: : ep As 


Asa result: of our eeeenit donterenees with. Assistant eee of. the Army: 
George H. Roderick. and his: staff, we now understand it to be acceptable . to 
your Department, as it is to this. Department, that the Department. of the Army 
negotiate ard execute a repayment contract. with the local. interests. for con- 
servation storage in the Isabella Reservoir, California, ‘and the Department ‘Of 
the Interior: similarly negotiate ‘and execute a repayment, contract for storage 
“in the Pine Flat Reservoir, California. | AS @ practical matter, this will facilitate 


further efforts: of. both, agencies in- consummating their respective: contract ~ 


negotiations, since the respective, Departments have been negotiating with these | 
‘districts and it would undoubtedly result in very. material delays. and dissatis- i 
; factions if we undertook to change the pattern at this time. ; | | 
7 We subscribe ‘wholeheartedly. to the’ seit stated” in your: letter that con- 
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. 3 tracts for service to irrigation from Federal reservoirs | should be on a @ uniform 


The poate of the Under Secretary’ as stated above bee to a “oni. Y 


- form basis” of continuing negotiations with-the water users as a 


“practical matter” in the light of previous negotiations by the Depart- -_ 
’ ment'of the Army relating to Isabella Reservoir. . The’ administrative - 

action of the Under Secretary i is understandable i in the circumstances _ 

and in the absence of a definitive legal ruling. T must assume, ‘at the 
same ‘time, the intention to have been that, by whichever agency the 
| negotiations with the water users were to be continued, the contracting. 
was to be “on a uniform basis” consistent with the reference to “con- 

tracting under the Federal Reclamation laws” ‘in the Secretary’ S letter. 
_ of November 18, 1953, as quoted above. _ 

‘By letter of May 4, 1957, the Assistant Secretary, of the Interior 


iss requested the Assistant. Secretary of the Army (CMA) to keep ae 
Pa Department advised concerning negotiations with respect to Tsabella — 


Reservoir, again urging a uniformity with the negotiations with 7 7 


_ . xespecttothe Kings River. fecha 
As I have stated above, it is my view that section 8 of the Flood. 7 


¢ : Control Act of 1944, properly analyzed without the use of extrinsic a 


% > aids, provides the affirmative answer which I have given. It is equally 7 


_ clear that an understanding of the course of proceedings in both the — 
3 legislative branch. and the executive branch leads convincingly to the a 
sare conclusion. | ma 


Eumer F. Benner, ae 
—  Soliettor 


OFFICE OF THE ATTORNEY GENERAL 
| | _ WASHINGTON, ‘D. Cc. | 
-Decesan 1 15, 5, 1958. 


3 The. Howokanian:. 
The Snomrrary c OF THE 3 Inrmiron.” 


- My Dzar Mr. ‘SECRETARY: This j is in | response to your Pade for. my . 
opinion. with respect to.a question arising in the administration of the 
Flood Control Act of 1944 (58 Stat. 887), particularly as.it relates to. 
the Isabella and Pine Flat Reservoir Projects constructed pursuant to. 
section 10 of the-act. (58 Stat. 891-892, 901). The Department. of the | 


i Army has also expressed its interest. in the question.. 


fam advised that. the Isabella Reservoir Project. is a multiple-t pur- : 


| pose: dam and reservoir for flood. control, irrigation and related aes 3 
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ae poses ‘located, on the Kern fiver Tonlisadt of the. City of Bakersfield. _ 
in California. The Pine Flat Reservoir Project i is a similar multiple-; 


purpose dam and reservoir .constructed in California.on, the Kings. 
River ‘east of the City of. Fresno. It appears that all the necessary 
diversion. works, canals and ditches for ‘irrigation were constructed. 
by | the Jand | owners. in each vicinity prior to the construction of either . 

the Tsabella or Pine Flat project. However, i in each. case space in the 
: dam not immediately required for flood. control purposes can be used 
| for the conservation storage of. water, Water so stored can. be released. 


on for irrigation purposes merely by opening the outlet valves of the dam. 


| While: no facilities i in addition to those presently constructed are needed. 
_ to serve the purposes of irrigation, the reservoirs and dams store waters. _ 
so that they can be released when needed rather than being dissipated 
by. natural flow down the channels. Therefore 1 in each case the proj- 
| ect. substantially improves the irrigation water supply. — — 
“Section 10 adopts and authorizes “to be prosecuted. under the. direc- 
tion of the Secretary. of War and supervision of the Chief of Engi- 
neers” specified “works of improvement for the. benefit. of navigation 
and the control of destructive. flood waters and other purposes.” 
The . works. ‘specified | include the Isabella and Pine Flat Projects. 


i, Section 8 of the act (58. Stat. 891, 43, US. C. 390) provides, subject | 


to. conditions contained therein, that when. any such works may be — 
. utilized for irrigation | ‘purposes, «the | Secretary of the: Interior ds 
authorized to construct, operate, and maintain, under the provisions - 
of the Federal reclaroation laws (act of June 17, 1902, 32 Stat. 388, 
and acts. amendatory, thereof or supplementary thereto), such addi- 
| tional works i In connection therewith as he may deem necessary for 
irrigation purposes.” The section also provides that dams and — 
reservoirs operated under the direction of the Secretary of War may — 
be utilized for. gassed Pe ass ae in ey with its. 


. provisions. 


The; question erpmally eas was ‘si EACLE the Secretary of | 
the Army or the Secretary of the Interior is responsible for con-_ 
- tracting with respect to the disposition of irrigation benefits from 
_ dams and reservoirs constructed under the authority of section 10 
where such benefits may be supplied without the construction of addi- 
tional irrigation works, However, discussion ‘with representatives of — 
the Department: of the Army and the Department of the Interior has. | 
' disclosed ‘that that question” is of only incidental interest. The 
question of primary concern does not relate to which officer has the 

‘duty to contract on behalf of the Government in the circumstances, 
but rather whether the ‘reclamation laws apply to any contract’ for 
| the disposi on of Pea benefits which may be negotiated, irre- 
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spective of which officer. has that, duty. This ¢ opinion therefore treats” 
only with that question. The question of contracting responsibility 
is discussed merely to WG extent that it. bears. upon the applicability 
of the reclamation laws. 

- ITconclude that even honk no additional works need be eonetnicied 
to make irrigation benefits. available from the proj jects in question, the 
Flood Control .Act.of 1944 requires that the reclamation laws apply 
to any. contract for the disposition of irrigation benefits made avail- 
able from the Isabella and Pine Flat projects. In connection with 
this conclusion it should be noted that. irrigation use is subje ect. to 
regulation for flood control. In addition, under the reclamation laws. 
Tights to the use or distribution. of water vested under state laws are 
not affected. _ 

LL. Phe provisions of he act. ‘The question ise involved turns upon 
sections 8° and’ 40: oF the eran oun oo i 1944. EOD oe 
provides: ” a ee 


Sec. 8. Hereafter, whenever the Socraey of War? ‘determines, upon. recom- 
mendation by the Secretary of the Interior that any dam and reservoir project 
| operated under the direction of the Secretary of War may be utilized for irriga- 
tion purposes, the Secretary ‘of thé Interior is authorized to construct; “operate, 
and maintain, under the provisions of the Federal reclamation: laws (Act of 
June 17, 1902,.32 Stat. 368,. and Acts. amendatory thereof or. supplementary 
thereto), such. additional. works. in. connection therewith as he may deem neces- 
‘sary, for irrigation, purposes, Such irrigation works Inay be undertaken only » 
after. a report and findings. thereon shave been. made by the ‘Secretary ‘of the. 
Interior as. provided in said, Federal. reclamation laws and, after subsequent. 
specific authorization of the Congress by an authorization Act: and, ‘within the 
. limits of the water users” ‘repayment : abiilty ‘such report’ may be: predicated’ on 
the allocation. to irrigation. of an. appropriate portion of: the: cost: of structures. 
and facilities used. for. irrigation and: other. purposes. ‘Dams and. reservoirs | 
operated under the. direction of the Secretary . of War may be utilized. hereafter 
for irrigation purposes ‘only in conformity with the provisions of this ‘section, ‘but 
the foregoing requirement shall not prejudice lawful uses now existing: ‘Provided, 
That this section shall not apply.to.any dams or reservoir heretofore constructed 
in whole.or in part by the Army engineers, which DEON ICES: conservation . Storage 
of. water for irrigation purposes. - e oat 


Standing alone, the first two sentences of the section oblate: ea to: 
“such additional works in connection therewith” as the Secretary 
of the Interior “may deem necessary for irrigation purposes,” Any. 
impact which section 8 may have upon the: question here considered. 
must therefore turn pict ihe Meaning of the first clause of the third 
sentence to the ono that” : | ; 


_ 3 Section 8 of the Reclamation Act of. 1902 (32 Stat. 390; 43 U.S.C. 383). See United 
Btates v. Gerlach Live Stock Co., 339 U.S. 725. . 

“2 The title of the Secretary of :War. was changed to Secretary of ‘the Army by section 
205 (a) of the National Security. Act of 1947 (61 Stat. 495, 501; 5 U.S.C. 181-1(a)). 
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| dams and. reservoirs operated danger ‘he direction of the Secretary of War : 
may be utilized’ hereafter for irrigation purposes my in’ Bee with: ihe - 
provisions of this section, fe Teac? a 
It has been urged that this provision is Fimited. ie the eoitditions 
of the first two sentences to situations in which additional works aré 
required, — If ‘so, section 8 would not necessarily require that. the 
reclamation laws apply to situations such as the instant ones In which 
no additional works are required for irrigation purposes. 
‘In addition, it may be contended that section 10 of. the. act Implies 
that the reclamation laws are not intended to apply to the pak Fiat 
and Isabella projects. Section 10 provides: | : 


sec, 10. That the following works of improvement for the benefit of naviga- 
tion and the control of destructive flood waters and other purposes are hereby 
adopted and authorized in the interest of the national security and with a view 
toward providing. an adequate reservoir of useful and worthy public works for | 
the post-war construction. program, to be prosecuted under the direction of the. 
Secretary of War and supervision of the Chief of Engineers in accordance: with, 
the plans in the respective reports RereMmartier designated and’ ‘qubject, to, the | 
conditions set forth therein : | eee | , : . 7 
4 ts - . eae a SP eae Pa .— 
| The language of section 10 authorizing construction of the Isabella 

Proj ject is as follows: : a 


“The project for the Isabella Reservoir ‘on the Kern River for flood control» 

‘ and other purposes in the San: J joaquin Valley, California, is hereby authorized 

substantially in. accordance with the recommendations of the Chief of Engineers 7 

in his report: dated January 26,. 1944, contained in House Document N umbered 
| 518, Seventy-eighth Congress, second session, vat an estimated cost of $6, 800, 000. 


The report. of the Chief of Engineers referred to in the section : 


7 tees not indicate whether the reclamation laws were. intended to be - 


| applicable to the Isabella project. Rather, he appeared to recommend 
that the whole question be deferred pending aorener studies. ‘His | 
report stated: | | ie eer ae 


* * * The exact manner of use of the aide for ‘Irrigation PULpOSEs - “will 
be influenced by future developments in the area: and must take cognizance 
(of existing and future water rights established by State law and of the desires - 
of-the local interests owning such rights. Continuing. studies. by: the. Bureau 
of Reclamation, this Department, and the local - organizations will establish 
the best. plan of operation and appropriate cost allocations. Under these condi- 
tions it is. considered appropriate that. provision be made for. the construction 
of the reservoir with Federal funds, and. that after completion and when use 
thereof:is made conservation interests be required. to: pay the United States 
for the beneficial use of the conservation capacity, either in. Jump. sum or 
annual installments. [H. Doc. No. 518, 78th. Cong., 2d Sess., p. 6.1 


' The Chief of Engineers further. stated: 


oe Authority to construct. should be. tinderstood: ibs scinde Sane ee 
make. modifications of the | Plans, to construct. ‘the réservoir at Federal cost, | 
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: sri ae mace: e arrangements ‘for payment by the State or other responsible agency 


hy 


~ to the United States for the conservation storage when used. f bid., Pp. C7. 


; In its report: on sem R. “AASB, “which was enacted as the Flood Control 
| ye of 1944, the ‘House Committee. on Flood Control stated: with - 
Tespect to ie Isabella, or Kern River, Project. that. it “believes that 
the interests of the ‘Bureau of ‘Reclamation are fully safeguarded by 
the cooperative: procedures recommended. by. the Chief of Engineers 
-_ in his report, which recommendations attain the. force of law through — 
7 adoption of the report in the bill.” y ee Rept. No. 1309, “78th Cong., | 
. 2d Sess., pp. 40-41... Fa can | 
| The Pine Flat Reservoir project was : authorized by the iollowing | 
/ language of section 108, | ar i) es 
The project for flood eonttol saa other purposes s for. the. Kings. River, and Tu- 7 
lare Lake Basin, California,.is- hereby authorized substantially in. accordance | 


with the plans. contained in House Document Numbered 630, ‘Seventy-sixth 
Congress, third. session, with such modifications thereof. as in the ‘discretion ‘of 7 


the Secretary ‘of War and the Chief of Engineers may be advisable at an esti- a 


| mated: ‘eost: of: $19, 700, 000: . Provided, ‘That. the conditions of local cooperation 
‘specified in said document, shall not apply: - Provided further, That the. Secretary 
of. War shall make. arrangements for payment to the United States. by. the. State 
or other responsible agency, either in lump sum or annual installments, for | 
conservation storage when used : Provided further, That the division of ‘costs | 
between flood control, and irrigation and other water uses shall be. determined 3 
‘by. the. Secrétary. ‘of War on the basis of continuing studies : by the’ ‘Bureau | 
of Reclamation, the War. Department, and the local organizations. | 


“The Chief of ‘Engineers made a ‘somewhat: more “apéettie’ recom: 
- mendation as to the principles to guide the disposition of irrigation - 
benefits from the: Pine Flat: project than he a mae: with Tero, + 
to the Isabella project. He stated: ae 


wee Since ‘the flood- control ‘and water-conservation benefits, ‘estimated ‘to | 

accrue to" the. project, sare: substantially equal, I am of the opinion ‘that the’ first 
ost: ‘of | ‘the: peservoir: ‘should be charged one-half to flood control and one-half to 
water conservation. Under Reclamation law the $9; 750,000: chargeable to water 
users: would. be repaid in 40. equal annual payments without. interest, or. at the 


rate .of $243,750 annually.’ This sum. would carry. the fixed. -charges,. with — 


interest rate of 3. 5 percent and amortization in 40 years. on $5, 210,000. £ con-” | 
sider that this sum would bea fair. charge to local interesta for. the conserva- | 
tion features of this multiple-purpose project. * TH. Dots ‘No. 880; Tem | 


 -Cong., 3d Sess., poe 5.] 0 2. Fe . 


This recommendation i is apparently ‘hint: was shone’ in ihe: pro: 
viso to the authorization of the project as “the conditions of local co- | 
operation specified in” the Chief of Engineers report which “shall not. 
apply.” Instead, the second proviso directs - 


‘That the ‘Secretary. of. War. shall. make arrangements for payment to. “the: a 
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ees United States by the State or séhee eanousibios agency either in tome sum or | 
_ annual installments, for conservation storage when used: * * * | 


In view of the foregoing, it may be seen that section 10 sill 

provides that the Secretary of War shall make arrangements for pay- 
ment for conservation storage with respect to the Pine Flat project 
and appears to adopt the recommendation of thé Chief of Engineers 
with respect to the Isabella project that authority to’construct should 
Include authority to make arrangements for payment for conserva- 
tion storage. In addition, in the case of Pine Flat the section appears 
to reject a formula for repayment which the Chief of Engineers con- 
sidered to be derived from “Reclamation law.” In the case of Isabella 
the grant of authority to the Secretary of War contemplates that it 
will be exercised in the light-of future studies, but not Pee as in 

accordance with the reclamation laws. | 

From the foregoing it may be seen that the contention that the 
reclamation laws were not intended to apply to the Isabella and Pine 
Flat projects rests upon two bases: first, that section 8 does not 
apply to projects which do not require additional works in order to 
make irrigation benefits available; and, second, that the implication | 
of section 10 is that the reclamation laws were not intended to apply 
to the two projects. — 
| However, the interpretation of section 8 suggested above is subject: 
to serious objection. Since the first two sentences of .the section. al- 
ready deal with projects which. require additional works: for irriga- 
tion use, the view that.the whole section applies.only.to such projects 
would make the third sentence redundant. It. may, rather,. be con- 
tended persuasively that the reference to “conformity with the pro- 
visions of this section” is intended to. bring into play the basic, pro- 
vision of the first sentence, i ie., that the irrigation aspects of any dam 
and 3 reservoir otherwise operated under the direction of the Secretary 
of War. shall be “under the provisions of the Federal reclamation 
laws * * *2?. On balance I would be. inclined to accept this interpre- 
tation. However, any doubt as to the meaning of section 8 and its 
_ interrelationship with séction 10 may, I believe, be resolved by ref- 

erence to the legislative history. United States v. Loéal 807, 815 U. S. 
521, 598; District of Columbia v. Murphy, 314. US.. 441. It also 
| seems appropriate to test any implication which may be drawn from 
section 10 in the light of that history. 

9. The legislative history. Beginning i in . 1939 there were ‘substan- 
tial: disputes relating to the projected dams and. reservoirs on. the 

| Kern and sa a Rivers.° _ Those disputes, centered. ‘upon the inter- 


8 See, e@g., Bearings t before the House Committee on Flood Control, “T7ith, Cong., ‘Ast Sess. i: 
on H.R. 4911. 
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related questions whether these | were essential y flood control or irri- 
_ gation projects, whether the Bureau of Reclamation or the Corps of. 
Engineers should construct them, and which agency should administer 
the reclamation benefits which the projects might provide. ‘The dis-' 
puted questions also related to the conditions of local cooperation and 


the applicability of the reclamation laws, particularly, the “160- acre” ‘ 


and “antispeculative” * provisions. _ 

‘The issues came to a head in connection with three bills inchs were 
considered in the course of the 78th Congress. These were H.R. 467 9, 
the Department of Interior Appropriation Act for the fiscal year — 


ending June 30, 194 (act of June 28, 1944; 58 Stat. 463), H.R. 3961, 


_ the Rivers and Harbors. Bill, and H. R. 4485 which was ultimately | 
enacted as the Flood Control Act of 1944. 7 
In connection with the Department of Interior Appropriation Bill, 


the House Appropriations Committee refused to approve a request ; a 


. for the sum of $1,000,000 for preliminary work on the construction of — 
the Kings River ( Isabella). project. It referred to information pre-— 
sented to it by: representatives from the area and called attention to — 
the fact that the House Committee on Flood Control was considering 
the proj ject asa flood control project. (H. Rept. No. 1895, 78th Cong., ~ 
2d Sess., p. 14.) The Senate Committee recommended restoration of — 
the item because of objections to the repayment provisions recom- 
‘mended by the Chief of Engineers in H. Doc. No..630, 76th Cong., : 3d 


Sess., discussed above, and because the Committee believed that section vee 
46 of the Omnibus ‘Adjustment Act of 1926 would not apply to the 


project if it. were constructed by the Corps of Engineers. Se Rept. me 
No, 899, 78th Cong., 2d Sess., pp. 8-4. The item was again. struck _ 
in ‘conference (i. Rept. No. 1678, 78th Cong,,. 2d Sess., Pp. 1 4 7) 


: vicnaly merely a, preliminary. skirmish which was resolved i in the 


whe 4 Section 5B. of the Reclamation. Act of 1902. (32 Stat. 889, 43 vu. g. c 481), provides. in a 

part that: re 
* * * No right to the use of water for land in private janesehip: shall be Sold” fad 
.. ‘for a. tract: exceeding. one hundred. and. sixty acres to any one. landowner,.and.no.- —— 
such sale shall be made to any landowner ‘unless he be an actual bona fide resident Shot he 
...//fon-sueh land,! or occupant thereof residing in the rieighborhood of said land, ‘and’ sea 
©. mo. such right shall permanently. attach. until all payments: therefor are made... 
3 ‘Section 46 of the Omnibus Adjustment Act of 1926. (44 Stat. 649, 43 U. S.C. 428e). pro- 2 
vides ' ‘in part that contracts made:by the Secretary of ‘the Interior with’ irrigation districts : — 

a ee shall further provide. that. all irrigable, land. -held in private ownership ‘; 


“by any one owner in excess of one hundred and sixty. irrigable acres shall be a a 


 Sappraised: in a:manner to'be prescribed by. the: Secretary “of the Interior ‘and the’ .’ 
_.,:, sale prices. thereof fixed by the Secretary on,the basis of its actual.bona fide’ value jo! 
' ‘at the date of appraisal ‘without reference to. the proposed construction of the: 4, hy” 
a irrigation works ;'and that no- such excess lands so held shall receive water from*': | 

. any. project or division. if the owners thereof-shall refuse to execute valid record-. .' 
able contracts for the sale of such lands under terms and conditions satisfactory. on 
to the Secretary of the Interior and at prices not t0 exceed‘ those: fixed by ‘the owe 
Secretary of the Interlor; * * * 
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: light, of the fact that the i issue was s being considered | in other ontasis | 


foe connection. with consideration of ‘A. R. 3961, “the Rivers ‘and = 


“ “Harbors Bill, the House adopted : a, section 4. which ould’ have made ~ 


the “exoess-land Provisions. of the Federal reclamation laws” inappli. oe a 


aie ee 
. 


- Valley project, California.” "90° ‘Cong: Reso, “O65, ‘2991-2995, “The. 


Senate Committee vecommended elimination ‘of. section 4 as it passed. ace 


_ the House and proposed the insertion instead of a provision somewhat 
similar to section 8 of the Flood Control Act. as it was ultimately na 
- adopted. - SS. Rept. No. 903, 78th ‘Cong. od. Sess. pp- 4-5: 90 Cong. _ 

— Reé. 367 6. ‘However it differed from section 8 in that it expressly 

“made the. Reclamation laws applicable to the irrigation. uses of works 


- constructed by the Army pursuant to the bill and did not require, as. 


does section 8, specific authorization by the Congress for the con-— 
struction. of additional irrigation works. During the Senate dis- 
-eussion, Senator. Overton, ‘Chairman of the Subcommittee of the 
‘Senate ‘Committee on Commerce responsible. for both the Flood Con- 
trol and Rivers and Harbors Bills, offered an amendment to section . 
es of the latter bill to. make it identical with section 8 of the Flood 7 
‘Control Bill, indicating that. the purpose of the change was to re- 
quire specific Congressional authorization for the. construction of ad- 
‘ditional irrigation works. 90 Cong. Rec. 8674-8675. He stated that 
the amendment, ‘ ‘met with the approval of the ‘Department. of the 
Interior. 2” Tbid., 8675. : | 
_. The third sentence of the Overton amendment was ; further amended 

| on the. floor of the Senate so.as to make it read “in conformity with 
the Federal reclamation laws and the provisions of this section,” 

‘thus, in substance, reinstituting the language of the original Senate 
| Committee atnendmenit, Senator Hatch who offered the floor amend- 
ment. stated “Tt merely emphasizes the first line, but it makes no 
change.” Senator Overton stated, “it is wholly unnecessary, but there 
‘Is no ‘objection to it.” ° Lbtd., 8875. “As so amended’ the: bill: passed 
the Senate... 7b2d., 9947, 9959, . 
| However; the conference report ecoriuiiended enclucion of both the 
- Senate and House. versions of section 4., H. Rept. 2070, 78th Cong., - 
- Od Sess., pp: 1, 7. “Because of Senate opposition to the House amend- 


ment (90 Cong. Ree. 9493-9500), ‘the Rivers and Harbors Bill failed 


of passage during that session of Congress. Early in 1945 the 79th 


Tag Congress enacted.a Rivers and ‘Harbors. Bill, (act.of March 2, 1945,59 . 


— Stat. 10): similar. to H.R. 3961, but eliminating several items including — 
the controversial section 4. Seo S. Rept. 22, 7 9th Cong., 1st Sess., pp. 


F : 1-2; -H. Rept. No. 63, “9th h Cong Ist" Sess. ee 1-2; ol i Rec. ; 


881-822, 1835, 1387. 


e (8267 “RESPONSIBILITY FOR ‘TRRIGATION™ FUNCTIONS” 2 BERS a: 
: | = November 1, 1957 | a eee ar : | 
At the outset, on any. ‘discussion. of. the ‘Tegibiative eee of ‘the _ 

Flood Control Act of 1944, it must be recognized that both the Presi- | 
dent and the Secretary of ‘the. Interior wished the Isabella and Pine 
Flat projects to. be constructed by the Reclamation Bureau and op- 
erated under. the reclamation laws.?. It’ is similarly clear that.as 
enacted the Flood Control Act vested construction authority in the 
Corps of Engineers and-to that extent failed to adopt the recom- 
mendations of the President and the Secretary of the Interior. This 7 
conclusion doesnot, however, dispose of the question whether: the. act - 
intended the foelanation laws to apply to the irrigation aspects of the 
projects, as to’ which the history. of section 8 and. the various. forms 
which it took is enlightening. ae : a 
As introduced and. as originally. recommended Ves the nae Com: 
Oe mittee on Flood Control, section 6 (which was. later enacted as, section | 
8) of HR. 4485 provided: oe ae ee 


Hereafter, whenever. ‘in. the opinion of Ailes Secretary of War Gua the » Chiet : 


me . of Engineers any dam and reservoir ‘project operated under: the. direction. of. the | 
i? Secretary of War can be consistently used for. reclamation of arid lands, it 


shall be the duty of the Secretary of the Interior to prescribe regulations for _ a oe 


| . 4 the use of the storage available for such purpose, and the operation of any such © 
‘project: shall be in. accordance with such. regulations. ‘Such. rates, as the Secre- 


tary of the Interior may deem reasonable, shall be charged. for the use. of'said 


stored water 5. ‘the. moneys. received to be deposited into me Treasury, to the a 
“ credit of miscellaneous receipts. 


ie Describing this provision the House Committee sialeds 


-The construction of miultiple-purpose reservoirs | is” in the “public interest: 
Sound: public ‘policy requires not. only that flood-control storage be’ ‘under: the 


supervision of the Secretary of War and the: Chief. of Engineers but also. that / —s 
- §torage for the. reclamation of arid. lands be under the supervision: ‘of the ‘Sec- - 


retary of the Interior. | 


. The: committee recognizes: that. good. administration demande that projects ‘be : a 


built. by the. agency having the. dominant. interest with suitable provisions. for . 
safeguarding the interests’ of other agencies. Accordingly, the bill, provides. 

that whenever in the opinion of the Secretary of War and the Chief of En- 
gineers any dam and reservoir project operated under the direction of ‘the Sec- | 
retary of War can be consistently: used for reclamation of arid lands,.it shall 

be the duty of the Secretary ‘of the Interior to prescribe regulations for’ the . 
‘use of the storage available. for. such purposes, and the operation of any such 
‘project shall. be: in-“accordance with such regulation: Such.amounts ‘as .the 
? Secretary. of the Interior: may deem reasonable: shall be. charged: for. the use 


' 6 See, Letters from President | Franklin D. Roosevelt to Honorable William M..Whitting- 

ton, Chairman, House Committee on Flood’: Control, dated May 5, 1941, and. February 
7, 1944, - Hearings before the Committee on Flood Control, House of Representatives, 78th 
Cong., 24, Sess., on H.R. 4485, pp. 615-617. See also letter from Secretary. of the Interior 
‘Ickes: to Senator Josiah W, Bailey, Chairman, Senate Committee on Commerce. ‘Hearings 
before a: Subcommittee of the Senate. Committee on. Commerce: 78th ones 2d ‘Bess, - on 

: H. BR. pea PP. palette : eee, Se et are: 
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7 Of aie stored. water ; ‘the. moneys received to be deposited into the tieasuiy 
- to the credit of miscellaneous Fecene: Be eee No. 1809, em Poon 7 


: Best. p. 8 | 
Thus at this poltit in the legislative iecdiGonat of an » bill, section a 
10 provided that the Secretary of War would make arrangenients for 
the payment of conservation storage of water with respéct. to the | 
| Tsabella, and Pine Flat projects and section 6, as recommended by. 
the committee, would merely have authorized the Secretary of the | 
Interior to’ prescribe regulations. for such use of the stored water. — 
The Secretary of War was to be guided in the exercise of his authority 
by the regulations: issued. by the Secretary of the Interior. | How- 
ever, ‘the pill was silent as'to whether those regulations were to consti- 
tute an application of the reclamation laws, were to be issued without 
-régard to those laws, or whether their’ applicability was 3 to be left to 
the Secretary of the Interior’s discretion. © nat 

The further history of the. bill on the floor of the House of epi 
sentatives throws light on: these questions. ‘Chairman’ Whittington 
proposed three amendments which were adopted by the House and 
wliich ‘emphasized the applicability of the reclamation laws. 90 Cong. 
Rec. 4204. The first amendment was.to replace the. phrase “stored 
water” in section 6 with. the word: “storage”... Mr. ay REE ee) S 
explanation of the amendment was as follows:: : gaa tet Sry 
*s & The section ‘under consideration provides that. where ‘there is water 
for reclamation of arid lands in any reservoir and provision therefor that the. 
distribution of the: water ‘shall be by the Secretary of the Interior, the’ Director 
of Reclamation. will handle. the distribution. there..was.a criticism.,that.-this . 
language, which ig substantially. the reclamation Jaw, undertook. to change exist- 
ing, law: and. required. the. beneficiaries. of reclamation : to -pay., for: water... This 
language in here is the language of the, Reclamation; Act. and. ne pay. only 
for storage. is 

- ‘The'second amendment was to insert the words “Under éxisting rec- 
haination’ law” ‘after ‘the authority conferred upon the: ‘Secretary. of | 
the Interior by. section 6 to prescribe regulations for the use of storage. 
He explained this amendment as follows:... ee 
* * * Jt was asserted ‘that: where provision: was ‘made in a° reservoir Where 
there was: water:for :reclamation that: the Commissioner of Reclamation should 
have the. power. to: prescribe regulations: adlibitum: without regard to: existing 
law, «= This:is: merely “a perfecting: amendment. This amendment provides that 
these:. regulations: shall: ‘be: under: existing ‘reclamation’: law. Ibis a “perfecting 
amendment. 
| * Finally, Mr. ‘Whittington biepéded: a. proviso. ‘similar to that which 

was ultimately. enacted as: part. of: section: 8-to-the effect “That this 
section shall‘not apply to any dam or reservoir. heretofore,constructed 
which supplements any. existing locally operated irrigation district.” 
[Italics supplied. i. This ee ane was 3 explained : as ‘follows: _ 
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* Z * At one or ae reservoirs at least. provision. is made for the water for” 
lands that are not presently under the Director of Reclamation in. districts | 


where. the local interests have constructed their own canals and their - ownh 


distribution system, The. purpose of this amendment is to limit the provisions — 


of this act so that they shall not apply to districts with canals and distribution — | 


facilities. that have already been paid for and.constructed by local interests... _ . 
While Mr.. Whittington did not emphasize the limitation, it is signifi- 
eant.that. the proviso was limited to dams or reservoirs “heretofore — 
_ constructed”, since the Isabella and sacs Flat a aad were: at: ‘this : 
: time: merely proposals. : ops LM REE Ee | 
. The changes.made in section 6 as it eer the: House: prose 
- strong support for the view. that the reclamation laws were intended 


» to apply to the irrigation uses of any project authorized by:the Flood — _ 


_. Control Act, and the Secretary of the Interior took that: ae in | 
his: letter. of June 2,.1944, to Senator. Bailey. ‘He stated: . 


eee a fegard section 6 of the bill as: intended to provide for’ the ‘application 


of the Federal reclamation laws to projects having ‘irrigation possibilities. ee. e, 
Flowever, _ the provisions. of this section are not entirely apt in. their. relation. 
to. the various technical. features of the Federal reclamation. laws. For: this 
reason, I would. much, prefer. to have the section read substantially. in, accord, 


with the following proposed : amendment : ee RT 


He thereupon proposed a substitute section, the first. and third sen- : 
_ tences of which were substantially similar to section 8 as it was” 
ultimately enacted. It differed from that section primarily in that 
the second sentence did ‘not require specific Congressional] authoriza- 


tion for the construction by the Secretary of the Interior of additional _ 7 


irrigation: works... The Senate Committee thereafter recommended 
that section 6, now to be numbered section 8 because of other. Senate 
Committee amendments be amended substantially as proposed, by the | 
Secretary of the Interior. However the Committee inserted in the 
second sentence the. requirement of. subsequent. Congressional author- = 
ization. for any, additional works. constructed by. the Secretary. and " 
incorporated E proviso similar to that proposed by Congressman 
Whittington relating to. works. “heretofore constructed.” *. The. Com- | 
mittee stated :. ve 7 , 


- During, the. fedetness bad: ak byl letter fh Secratany. of the. ntariok: ‘exprésscd . 
to the committee his. views with regard to the utilization of. multiple. ‘purpose... 
projects under the control of the War Department where irrigation may be . 
involved and he pudiears the view y that: the’ paneue® of: ‘H. Re ican if modified, - 
fedinieal: features of the Federal: yeclamation laws. ‘The. cee therefore 
recommends ,the adoption. of amendment No, 10. whieh is ‘generally: in,accord 


a Hearings” before ‘a’ ‘Subcommittee of: the Senate Committee ‘On Commerce, 78th Cong., a 
: 2a8 ‘Sessi, on H.R. 4485, p. 313: gs PANS e an, Siete” haGh G Mh ee ese a ee 


ie 


560 | DECISIONS OF -THE DEPARTMENT OF THE INTERIOR. Les ED. 


with existing law and. the expressed ° views of the Seoretary iF ihe Interior. | 


TS. Rept. No. 1030, 78th Cong., 2d Sess., p. 4.] 


This was the form.in which the bill was finally Ree ik ee wn 
_ During the course of the debate in the Senate, Senator O’Mahoney = 
eagethe: with certain other Senators proposed. a niumber. of amend- 
ments to the bill. Included among them was a new section. 6 which = 
- would have expressly conferred upon the Secretary of War. authority - 
“to contract for. water storage for any beneficial uses or purposes.” 
Senator O’Mahoney described the amendment to be “intended as an 
- authorization to the Secretary of War to make contracts for the use 
of surplus water ‘stored in dams which would be constructed solely 
_ by the: Army Engineers,” and stated that irrigation uses were among 
those as to which this amendment would confer contractual authority © 
‘upon the Secretary of War. 90 Cong. Rec. 8548: Another proposal 
included among Senator O’Mahoney’ s amendments was a revision of 
_ section 8.to-read substantially in its present form but wales would 
have expressly provided that the section : i ee 
* * * Shall not apply to any dam or ‘reservoir heretofore or hereafter. con- 
structed which supplements any existing locally operated irrigation system or’ 
other locally operated water facilities, a [ibid., 8850 ; italics supplied]. 
Senator Millikan, a cO- -sponsor of. the amendment, explained that 
the two proposals had | | fie ge ee 
* * * the combined purpose ée not subjecting all of the detail of ‘the. feélaima- 
tion law. to. projects where the Army engineers have a reservoir in the’ middle 
of an existing privately owned irrigation system are in independent position to 
take the water and therefore should not be required to go through all of the 
incidents of a reclamation project started from ‘grass. roots. [¢bid., 8549]. 
‘Ina letter to Senator Hill dated November 29, 1944, Secretary Ickes 
objected strenuously to both proposals on the ground that they would 
disregard the reclamation laws while placing the Corps of Engineers: 
in the irrigation field. (Tbid.,. 8545-8546) Instead of being acted 
upon, the amendihents were referred to the Senate Committee on 
Irrigation and Reclamation. [Zdid. , 8550.) aut oF 7 
- -During the course of the ‘debate;. Senator Marray. aarodacad. an 
amendment to delete the projects on the Kings.and Kern Rivers from | 
the bill [2déd., 8622-8623] and to modify section 8 so that ‘the third | 
sentence would provide that: : | | 
i Dam [sic] and. works authorized. by this act may be utilized for ivvieation: pur- 


poses only in conformity with the. provisions. of said Federat reclamation laws 
.and this: paragraph. [Tbid., 8618 ; italics supplied.]. - “es - 


In opposing the Murray amendments, Senator Overton aisle 


.The able junior Senator from. Montana: has meas considerable ecnmant in 
referents to the Sacramento and San Joaquin Rivers and the Central Valley, = 
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in alifornia. ‘The: ‘principle, to which I have just referred. was. carried Sul 
in Tespect to the projects contained’ in the bill which. were ‘authorized for those — 
streams. .The testimony shows, I think rather conclusively, that the projects 
herein authorized * to. be constructed, by the Army, engineers are ones in which 
flood. control _predominates: over irrigation. “Of course, ‘the Senate will under- 
stand that, insofar as irrigation is concerned, all surplus water which can be 
used for irrigation is turned over to the Department of the interior, and. the 
method of irrigation and the operation of the irrigation works are under the 
control of the Department of the Interior. [Tbid., 8625. ] . 

* * * ak x ; * = aoe al . 
.Mr. President, ‘the Assistant Chief of Engineers, as well. as all the engineers. 
‘who. appeared before our committee, stated that: they had absolutely no objection 
whatsoever to the irrigation and power amendments which were suggested by 
the Secretary of the Interior. They. were similar to those suggested by the 


. Senator. from Montana, and were subsequently incorporated in the pending | | 


bill. The engineers stated that they were, perfectly willing to turn over to the 
Department. of the Interior control of the power. generated for distribution, and — 
“a were perfectly. willing to turn over. to the Bureau of Reclamation the distribu- 
tion of | all. surplus water | held’ back: by. the dams, constructed. by | them, ‘the » 


7 distribution ‘of which’ ‘would come under the reclamation law, or would follow id cg | 


whatever method Congress might determine upon. [Et bid., 8626. J 
| The amendments were rejected [éd.]. 


_ After the passage of H.R. 4485 by the Senate, saiadite the one 
nies. amendment. of section : 8 :[dbid.;-8668],the: bill went. to con- 


~ ference. * The: ‘House. conferees: agreed to the. Senate amendment 


(E. Rept. No. 9051,.7 Sth: Cong: Qa Sess:,.p. 2),. and the.statement.of 


the managers on ‘the part of the House describes: one: amendment as. tng 


follows: : 


~Phis. acndnieis of the: Senate: replaces section 6 of the House approved. bill 
z with certain modified language substantially as requested by the Secretary. of 


the Interior and. constitutes section.8 ‘of the ‘Senate approved bill: » The: Senate ar 
~. language will provide for: more effective. administration in-relation. to the various 


technical’ ‘features: ‘of ‘the: ‘Federal reelamation’ law. It: establishes a: ‘procedure a 
for the utilization of multiple-purpose. projects for irrigation purposes when the | 
Secretary of War determines upon. recommendations: of the Secretary :of. the 
Interior that a project: operated under the'direction of the Secretary of. War may 
be utilized for irrigation purposes. [Ibid.,p. 7.1 | 


When the bill returned from: conference the following colloquy took 
place on the floor of the Senate: 


Mr. An: There still seems. to be nontuaton on the part of some. Senators. with 
reference tothe. ADCO of reclamation laws. in regard to some of these 
projects. 

‘I heard the distinguished .s senior ‘Senator from Louisiana, when the pil was 
under consideration, and I think he made it very clear. However, I wish to ask 
this question: Is it not a fact that section 8 of this bill, as agreed to in confer- 
ence, makes some reclamation ‘laws. ‘applicable. to the handling of : irrigation : 
water of any of the projects, including California. projects, where it is found that 


irrigation may. be carried. out? -I ask the. Senator in charge of the. bill whether 4 
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it is not a fact that the President wanted the California projects in this bill: con-- 
structed | under the Bureau of Reclamation 80 that the water: Policies would 


_ ¢onform to reclamation. laws? 


Mr, Overton. The Senator iors with respect to the projects i in the so- 
- ealled Central Valley of California. The President wrote me and the chairman 


of the subcommittee in this regard. However, in view of the fact that the 


Senate amendment made not only the California projects but all such projects 
subject to irrigation. laws, and in view of the fact that the House concurred in 
this action by agreeing to section. 8 of the Senate bill, I am sure that the. Presi- 


~. dent will feel that we have ‘met the problem that he raised... Section 8 of the 


‘bill: clearly places Yeclamation uses of. water from these projects. under the. 
Secretary — of the Interior and’ ‘under the— applicable reclamation laws: No 
. project in this bill which may sneluce irrigation features is. exempted from the 
reclamation laws. 

“Mr; It, I thank the Senator. oe 

“Mr. ‘Overton. The Senate amendment winde not only’ the California projects, 
but all such projects subject’ to the irrigation’ law. In view of the ‘fact ‘the 
House concurred in that action by: agreeing to section 8 of the bill, I am sure 
the: Senator from Alabama will feel that we have met the question. which he 
has raised, ~AsT Stated a while ago, section 8 of the bill clearly places reclama-- 
tion uses ‘of: waters from all projects authorized in this bill under the. Secretary 
of the Interior, and under the applicable reclamation laws. 190, oe ‘Rec. 
9264.] .° 

The foregoing disctission of the lopidlative history’ of the bill léatly 
indicates that while the President ‘and the Secretary of the Interior 
were unsuccessful in their efforts to have the projects here discussed 
constructed by the Bureau of:Reéclamation, they were able to impress 
upon the Congress their views that the irrigation ‘uses of any waters 
made available by these projects should be made subject. to the -rec- 
lamation laws. This also appears to have been the. view expressed by 
the. chairman of ‘the House Committee which: considered the matter 
when he, explained his amendments. | The. change i in the language of 
section 8 made. by . the Senate Committee was. apparently intended. to 
dissipate. any ambiguities. which might..exist in this regard... While 
more apt: language could:have been used for this: purpose, and-indeed 
some was suggested, the intent is clear.’ Certainly this view of the 
bill was emphasized by Senator Overton i in the © course e of ae debate 
on: the''flood control ‘bill. : 

It is significant that both Senator Overton aiid i Senator’ Waitch Te- 
garded. the: Jatter’s:amendment:to-section 4 ofthe Rivers and: Harbors 
- Bill'so as‘to make the third sentence: refer expressly to the reclamation 
stance. ‘The discussion of the Muriay amendments to the Flood Con- 
trol. Bill were to. the same ‘effect. = | 
. osoThe: interpretation of section: Bie as = bene tibendedt ve a ihe rec- 

| baritone’ laws: applicable to the projects: Hebe ‘considered is ‘also tein- 


| forced by the disctission 4 in ‘the Senate of the so amendments. a 
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tt will be recalled that these amendments had as one of their ‘purposes 
exemption from. ‘the reclamation laws of projects in areas where 
‘private irrigation systems already existed: At no point in the dis- © 
- cussion ‘of those. amendments was it ever suggested that this proposal 
was in fact. incorporated i in the bill, and the subsequent statements of = 
Senator Overton, made in the course of the discussion of the Murray = 
amendments, are clearly to the contrary. | | 
As suggested earlier, the provisions of section 10 pterane author- 
ity upon the Secretary, of:War to make arrangements for payment — 
‘for conservation. storage with respect to Pine Flats and Isabella can 
be contended to carry the implication that the reclamation laws are. 
not to apply to irrigation benefits provided by those projects. How- 
ever, this is at best an implication, and-the section does not expressly 
preclude the application of the reclamation laws. On the other hand, ~ 
section 8, read in the light of its legislative history, appears to me to 
require their application. It has poen stated that “In construing any 
statute the legislative intent, if it can be ascertained, must eontrol: 
— and in arriving at the legislative intent the entire statute, its fe | 
its several parts, its purposes, its relation to other statutes, and the 
effect of construing it one way or another, must be considered.” 39 
Op. A.G, 42, 44 (1987). Indeed, these principles were applied by 
my immediate predecessor in connection with the construction of an-— 


- other section of the Flood Control Act of 1944. 41 Op. A.G. No. 36,. 
p.9 (July 15, 1955). To the same effect, the Supreme Court has said: a 


Tn. the. interpretation of statutes, the function of the courts is easily stated. 7 


It is to construe the language so as to give effect to the intent of Congress.. There | | 
is no invariable rule for the discovery of that intention. [United States V. 
American Trucking Associations, 310 U.S. 534, 542.]- 


The legislative history of the Flood Control Act. of 1944 afd its ‘ 
structure impel me to the conclusion that the provisions of section 8, 


- interpreted as suggested above, rather than whatever may be implied Al 


from the terms of section 10 should determine whether the reclamation 
Jaws should apply to irrigation benefits made available by the Isabella 
and Pine Flat projects. Tn reaching this conclusion, I am impressed 


by the fact that section 10 is basically an enumeration of over 90 proj- 


ects which are authorized by the act. The dispute over whether the 

Bureau of Reclamation or the Corps of Engineers was to construct the 
projects here involved was resolved by.their inclusion in section 10. 
After that issue was resolved, the question of the applicability of the 
reclamation laws. was largely discussed in connection with section 8 
as it evolved. The expression of intention that the reclamation laws 
apply to Pro] jects such as are here involved appears too strongly 1 in the 
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legislative history of section 8 to permit ae fr ustration 1 by. virtue of 
any implication which might be drawn from section 10. : 


| For these Teasons, I conclude that. section. 8 makes the. aa a - 
aa! laws applicable to contracts for the disposition of irrigation benefits” 7 


| from dams:and reservoirs constructed under the authority of section 
10, even if no additional works are required to be constructed i in order 


to make such irrigation benefits available. ae 


eres 


| Waatane Pp. “pocanat ve oF 
Avomey General. 


_ Note.—See the front of this volume for tables. 


ACCOUNTS: ~ ae 
REFUNDS © : > te , Te 
i, Aa opinion: by: the : Combination Gériaral that: there is: no ee 


fora repayment: of the rentals paid on an: oil and gas lease for land — 


for which a mineral entry is later allowed and for which a patent i is . 


|. issued is binding upon the Secretary of the Interior --.--- eee ears 
ADMINISTRATIVE PRACTICE | | | 


Page 


405 


ae “Tt is. proper for the Fastern. States ‘Office. of the Buren “of Wena: : _ 
Management, on its own, motion,: to reconsider. its. decisions prior 


—to.an. appeal: to. the Director; even. , though there are adverse. rights * ; 


present 


od daeedtandliantiamationtacal undiartiandy saltentiontbantveatiente atic alicntiretientiantan on ienlienti-steeteentien tee tententnentnentacaienttra an eeliaet etna enedt otbalnd tier 


2.. Where one who was not. ee to a decision by. the Acting Director 


of. the Bureau of ‘Land. Management, -but who should have been 
. made a party to the decision, had notice of the decision and appealed 


257 


therefrom to the Secretary, his appeal will be considered on its | 
merits anda motion to dismiss the appeal because of the. appellant’s - 


lack of. standing as.a party to the proceedings will be dismissed_.-..- 


; 3. Where there i is a dispute between the parties to a transfer of interests 


299 


i in an oil and gas lease as to whether the transfer constitutes an 2 ; my 
ae assignment of record title or an operating agreement, the Deépart- 7 ; 
tnent will not approve ‘the transfer’ until the meputes is resolved by’ 


ae _ the. parties or the courts. 


aa tee en ee ee ne ee ee eer 


4, Where.a contract requires: notice within a specified period, but does - 


not: Specify’ the manner: in “which notice is to’ be ‘given, the -mere -.. 


348 


mailing .of. notice is not-sufficient: ‘unless: it is received::within:, sbhe on | 


| | - time’ specified - oS wise deer! Be eg Bee 
Ok When the cancellation proceduré prescribed. by a. lease contract 
provides that the lessee may request a hearing within a specified 


period after a day named, the designated day after which the period 


of time begins to run is not to‘be included in the computation. The 


last day of the period: ‘SO: computed is to be included, unless itis a — 
3 Sunday or a legal holiday, in which event the: period runs until the 
.. endof the next day which is neither a Sunday nor a holiday-. = oe 
~.-6. Where the Department places a different interpretation on an act. of 


poe Congress from that previously adopted, its decision. announcing the — 
new ‘interpretation of the statute ‘is to ‘be: given prospective: appli- 7 


cation only and actions previously taken in extending oil and gas~ 
leases under the overruled interpretation of the statute. will not be: 


7 ae dintrbedl,—. insti "spe sens ETL eet ose beth 
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. ADMINISTRATIVE PROCEDURE ACT 
HEARINGS | | 
1. The Administrative: Procedure: Act- dose not require the holding » of 


Page 


hearings in mining cases where the facts are not in dispute and the _ 


validity of a claim presents solely. a legal issue; therefore a hearing 
‘ig not required before. holding mining. claims to be null and void be- 
-“eause-at the time. they ‘were located: the: lands: were ineluded im out- 


_ AGENCY 
‘1. Where an oil and gas lessee applies i an extension of his entire lease 
despite the fact that he had previously assigned a portion of his 
lease to another and the assignment has been approved, he will not 


standing small tract leases_....~. atte as - Be eee i 336 


be considered to be an apparent or ostensible agent for the assignee - 


in applying for the extension where there is.no evidence that the 


~ lessee has ever been held out to be an agent of the assignee___.--___. . 


2. To create an agency it is fundamental that there must be consent, 


_ express or implied, by both principal and agent that the relationship: | 


Ol agency shall exist 2.6 2.222esuoeed ican eee ese ck dese 


- 3. The burden of proving agency is upon the party asserting it._...---... 


4. Where an oil and gas lessee applies for an extension of his entire lease 
despite the fact that he had previously, agsigned a portion of his lease: 
-to'another andthe assignment has:been-approved, he will not -be con- 

sidered to be the agent of the assignee in applying for the extension 


where there is no proof that. he was designated as the assignee’s: 


agent and the circumstances surrounding his applying for the exten- 
sion not only fail to show that he was acting as agent but show a: 
situation inconsistent with the concept of ASenOy so no8 scot 
5. A principal cannot have an agent do what the principal eannot do 


himself_. --------~-<+-----1+++---------2-+-2---------- soeooe : 


ALASKA 
HOMESTEADS 
LA report from the Gaclocicnl Survey: that land eared - a nomeciend 
application, settlement claim, or entry is prospectively. valuable for 


one of the minerals named in the act.of March 8, 1922 (42 Stat. 415;. 
48 U.S.C. secs. 376, 377), is sufficient, unless satisfactory final proof on - 


the entry has been submitted, to. warrant requiring. the applicant, 


settler, or entryman, respectively, to consent to a reservation of that . 
mineral or.to assume the. burden of ‘proving that in pagch, she ao is” 


nonmineral in character ae cs pesca aia char eS nk ee 2 nc 


2, If the Geological Survey reports after: tlie ate. of. submission of satin | 


- factory final proof on an-entry. not impressed with.a mineral reservar. 
tion under the act of March 8, 1922 (42, Stat. 415; 48.0. S.C: sees.. 
‘. 376, 377), that the land is ‘‘coal, oil or gas.in character’”’ (mineral im: 


character), the .entryman.: ecinet: be compelled to consent:to such, a — 
reservation unless. the Government contests the entry - and: proves: 


- that before such date the land was known to be of that character. 
‘The contest cannot be based on a charge that the lands. were known 
before that date to. be ‘prospectively: valuable”’ for coal,. oil. or gas... 

If when an entry impressed with a mineral reservation under the act of 


March 8, 1922 (42 Stat. 415; 48 U.S.C. secs. 376, 37), is ready for — 


12 


12 
12 


12 


12 


3G: 


39 


'. patent, the current report of the Geological Survey is that the lands — 


- INDEX-DIGEST eee cs ae 


ALASEKA—Continued ; - ¢ pt | Be 
_ HOMESTEADS—Continued Page 


have no-value or prospective value for the mineral reserved and there a 
is then an outstanding mineral lease or permit, the patent maybe 
issued without the mineral-reservation but excepting from the lands 
-speing: patented: the: mineral. covered: ‘bythe: Tease ‘or: permit, the-ex- 
ception to be effective only so long: ‘as the Jease-or' ‘permit: and rights 
f)  atbereundlel CxS oc. css ck od oe ee ee ee 39. 
_ 4, So far as the mineral reservation provisions of the act of March 8, 1922 
(42 Stat. 415; 48 U.S.C. secs. 376, 377), are concerned, itis ivitnatetial 
.. whether a mineral lease application or permit application was filed 
prior or subsequent to the filing of a homestead application or to the | 
initiation of a settlement claim, conflicting with the mineral applica- 
tion. Priority determines whether the last paragraph & 43 CFR | 
To 66. 2(b) or 438 CFR 66.6 applies._......... 2 ----- + -eeee 89 
5. The act. of March 8, 1922 (42 Stat. 415; 48 U.S.C. sees. 376, 377) ; is . 
applicable to homestead applications, ‘settlement claims, or entries 
where the lands covered thereby are reported by the Geological Sur- 
vey as either valuable, or prospectively valuable for coal, oil or gas. 39° 
6. The act of March 8, 1922 (42 Stat. 415; 48 U.S.C. sees. 376, 377), con- | 
“stitutes: an: extension to-the Territory: of Alaska of the principles of | 
-the'surface: homestead acts in force in the public land States,. namely, | 
the acts of March 3, 1909 (35 Stat. 844; 30 U.S.C. sec. 81), June 22, 
1910 (86 Stat. 583; 30 U.S.C. sees. 83-85), and July 17, 1914 (88. 
Stat. 509; 30 U:S. C. secs. 121-123). Therefore, the proceditre set 
| . out in 43. CFR 66 and 43 CFR 102.22 should be followed____.__.- 39. 
| 7. The applicant’s, settler’s or entryman’s consent is required beforea = 
| homestead application, settlement claim, or entry, respectively, may» - 
be impressed with a mineral reservation under the act of March 8, | 
1922 (42 Stat: 415; 48 U.S.C. sees. 376, 377) -__-.- eee aie sete 389 
_ 8 The words “before the date of issuance of a final certificate” in the act. iE 
.of March 8, 1922 (42 Stat. 415; 48 U.S.C. sees. 376, 377), should be. oo 
construed to mean ‘before the date of earning of equitable title”. Ba. F330 
‘MINERAL LEASES AND PERMITS a 


9. A mineral lease or permit: may. not be issued aioe sind until ry home- | 
stead application, settlement claim, or entry for the same land i is im- 
. pressed with a reservation under the act of March 8, 1922 (42 Stat. 
415; 48 U.S.C. secs. 376, 377), of the inineral covered by the Tease” ee 
‘application. or permit eee Se eo ee 89 
, OIL AND GAS LEASES’ a ee ae ee 
_ 10. The rental rates applicable to finds added to Abnedmpetitive oil and | 
| gas leases, applications, or offers in Alaska upon the exercise ofthe | 
_ ‘preference right granted under the act of July 3, 1958 (72:Stat.822);.0 5 = 
to have included: therein the. lands. beneath nontidal navigable. 
waters embraced ‘therein are the same as those. applicable to the 7 
other: lands covered by such lease, application, or, offer. Upon. the 
addition of such lands to outstanding leases pursuant to the act all 
i the other terms. and provisions thereof, including the lease term-and 
anniversary. date, are thereafter, applicable. to the preference right 
Bete aR es seen ee ee eee eee ete bets eee eee. Sle: 


A aD EE-DIEGEST 


pee “ae fy ee LS eee oe a 


” BALES 
11. In order to be. entitled: to. ‘Be patent: for ‘land: purchased under the 
‘Alaska Public Sales’ Act:(48'U.8.G.,, £1952: ed:, ‘secs.’ 364a-364e}, -a 


purchaser: néed show only: substantial compliance, mot: complete 

- compliance, with his land’ utilization program: 2 2i 52 lel ect ; 
12. In proceedings under Private Law 654 (84th. Cong ;,-2d-sess..: 70. stat. 
_A67] purchasers of land under the Alaska Public Salés ‘Act who have. 


~~ ‘Page 


214. 


7 paid the full purchase price: for the land and who assert that they: 


have: performed. the requirements for receiving patents on -the land 
will be granted. a hearing on. the question: whether they have. ‘cone- 
piled’ with those requirements 222020022. fe ap Rt eer ge TS 8 
13. Where no time for beginning-or euactinie of structures is. stated in 
approved plans of proposed use of land purchased -under the Alaska 


Public Sales Act (48 U.S.C,, 1952 ed., secs. 364a-364e),; the: deter- 
mination as to what buildirig program was required. is dependent? 


upon what reasonably could’ have been completed during the 3 
years following issuance of the certificates of purchase, ‘considering 
such factors. as physical conditions: attending building.:and the 


AMENDMENTS | a } 
1, By. departmental regulation nie aeiaGh: are ei ab initio are not 

, subject. to adjustment or amendment. under section 2372, of the 
Revised Statutes, as amended__.._..-__- Jaume tee Sener 
FILING | | | 3 : 


Oo Ate application for a ib eat extension of an oil and gas a ehich is 


filed. after the close of the published office hours: of a land office on 
_ the last: day of the eet term is not timely filed - eet eee eee 
a APPROPRIATIONS. | ; oe 7 


oak ‘The statutes have been senetuaed: adminietescivele and by: the 
Congress. in appropriating funds and authorizing projects as per- 


mitting the Interior Department to conduct project. investigations. 


for one or more: multiple Purposes: either related or not directly res, 0 
129. 


lated to irrigation__ wate e Late te oer suse een Somes Sees Gee 
BUREAU. OF LAND: MANAGEMENT” Ce ee ee ey 
- 1, It is proper for the Eastern Siates Office of the Binese 6 of Land Man- 


214. 


finances of. the pUNnChAseY A.A 2ho2 527 ek eee ea ee 214 


APPLICATIONS AND ENTRIES 
2984 
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agement, on its own motion, to reconsider its decisions. prior to an, 


appeal to the Director, even though | there are adverse rights 
a Saucer ea Ra a aa A gee 


: BUREAU OF MINES — 


1, The Bureau of Mines, cae to section 5 of the act af May 16, | 
1910, as amended (36 Stat. 369; 30 U.S.C. sec. 7), and sec. 212(a) 


of the Federal Coal Mine Safety Act. (66 Stat. 692, 709; 30 U.S.C. 


957 


‘sec. 482(a)), has the authority to revise existing roeuilations or to 


promulgate new regulations affecting equipment: in: gassy coal mines ~ 


whether previously certified as permissible or not, provided, (1) 


the regulations affect: equipment acquired and certified as permis- 


sible subsequent to July 16, 1952, and not excluded by the provisions 


a of section ae (1) of the Federal Coal Mine Safety Act; (2) a oe | 


INDEX:DIGHST 
BUREAU OF MINES—Continued | a oe 
ing and determination is made by. the Birean asad on facts and 
_eiréumstances: not conclusions that “the equipment: is not. experi- © 
mental but is a demonstrated safety device designed to decrease or 
eliminate mine fires and explosions caused by the use of such — 
equipment in gassy coal mines; and (3) that the provisions of the 
Administrative © Procedure Act (5..U.8.C. sees. 1001-101 1) are 
followed. - ~~ - dah eee re a tence Ate sevecweomecsysene- =i 0 


BUREAU. OF. RECLAMATION 
AUTHORIZATION 


1. The Secretary of the Interior is charged with the saesonaibitty: under -- 
_ section.8 of the Flood Control Act of: 1944, for the repayment of — 
allocations to irrigation functions of dam and reservoir projects . 
operated under the direction of the Secretary of the Army____-___ 525 
2. The foregoing [see 1,. above] responsibility exists whether or. not. .- 
additional facilities are required for sHeauOn functions at such dam . 
or reservoir ea meee aes Ss case cae a 525 
YNVESTIGATIONS == |: |... | aes, 
3. Section 2 of the Reclamation Act of ae 17, 1902 (32 8 Stat. 388; 43 
«U.S.C. «see. 891), 1section, 9. of, the. Reclamation Project Act of Au- | 
gust 4; 1939 (53 Stat. 1187; 43. U.S.C. sec. 485), the Flood Control 
- Aet of December 22, 1944 (58 Stat. 887), and intermediate legislation 
_ have been considered as authority for the investigation of works hav- 
ing physieal.and functional purposes. either related or not directly = | 
related to: ie unearned 129 
REPAYMENT AND WATER SERVICE CONTRACTS — So , = 
4, The foregoing [see 1, above] responsibility requires aceon of a > 
appropriate repayment contracts with waterusers for repay en of 
28 ial allocations to irrigation. functions. PRERREN Sarai es aS be Mee 


2 CONTRACTS 


(See also Rules of Practice.) 
ACTS OF GOVERNMENT io 


Le A provision imposing g liquidated Rr for delay in shipment, con-. 
tained in a contract for the delivery of pumping equipment to beused | 
for irrigation purposes, is not rendered unenforceable as a penalty. — 
merely because the Government after the making of the contract: ° 
defers the. construction of the pumping station in which the equip- ~ 
ment is to be installed, or merely because the Government informs 
the. contractor of this deferment prior to-the shipment, date;specified. 
in the contract, -or- ‘merely: because favorable rainfall conditions avert’ 
- the crop losses contemplated when the contract was made, so that 
no harm results from the delay in-shipment___2.-..-..0.--1--.-- 321. 
2. A contractor. is not-entitled to-an extension of time for.performance 
on the ground that the Government required the installation of a 
different type: of pump than that designated in the specifications 
when there is no showing that.either type.of pump, the delivery of . 
which would have required from 60 to 90 days, would have arrived. 
on: ee lob at the ee of its. contemplated Mistallelonscss (ovouee. Jee: 
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ADDITIONAL COMPENSATION. 2h 42 . os |) Page 
3. When the Government. ordered a aineld of ¢ eopper pre which was: 
| to. be used in the. fabrication of heat exchangers, and the straightness 
of the tubes was of. “paramount?” importance but the specifications,. | 
although: they. included straightness. among the characteristics of 
workmanship, failed. to specify a.tolerance for. straightness, the:sup- 
plier. was entitled to‘ additional. compensation for straightening: the: 
tubing after delivery in order to meet the Government’s. “require- cvhyagee 
ment for straightness, which allowed a tolerance of only one cbun- — a < 
aredth Of An INCh per 100t at. oe eee Geet cacao een 493 
4, When a contracting officer erroneously construés ine terms of acon= °° 
tract, with the result that. the contractor is asked to supply ‘cable 
and conduit not required by the contract, the contractor i is entitled : 
‘to additional compensation : for such. mateérials___ 2 ama en - 208 - 
-§., After the occurrence ‘of a storm, which damaged’ an ceed ation. for’ 
- anchors and footing for spillway 30-ton eableway, the contracting 
officer allowed the contractor an option in. performing the necessary 
repair work between placing concrete to the limits of the excavation an 
or forming ‘to the neat line of the structure, in addition-to requiring: — 
"him to clean’ out the excavation.. The contractor ‘conceded: his 
obligation to remove the materials that had .sloughed’ into ‘the 
excavation but contended that it could not be required to re- 
excavate beyond the neat: lines or to place ‘concrete fill in this'area. 
Although the’ specifications required excavation to be made only to: 
the neat lines of the structures, and it was. contemplated that forming. 
would be necessary only above ground levels, the Tepair of storm: °° 
damage is not generally regarded as extra work, even-though itis not 6. .: 
contemplated by: the specifications;: and: hence the contractor. was: 
not entitled to additional compensation unless it could show. that: 
the contracting officer, in allowing it a choice only between. two... ... 
alternatives prevented it from adopting still another method which ~~ 
was reasonably adapted to the requirements of ‘the situation aind - 
which would have been less expensive than either of the two methods ~~ 
which were ‘allowed. It: is immaterial that: the cost of ‘repairing 
the ‘storm damage: was: disproportionate, or that the work to be 
performed under thé contract was: limited to foundation work--_-~ 238 
6. Despite the fact that ‘a’ dike, which was constructed across 4 eh 
_ by the contractor, was not constructed entirely in accordance with the’ 
method. contemplated | ‘by the specifications, the’ contractor is not 
entitled to an equitable adjustment under the: “changes” clause: 
of ‘the standard form of Government construction contracts, when — 
the change in the method of: construction was suggested by the — 
contractor rather than by the contracting officer, and the con- 
_ tractor made the: suggestion | “without requesting a change order, - 
such work. being voluntary work rather than a change i in'the technical 
- sense. ‘Moreover, if the method of construction adopted actually | 
mitigated the difficulties of the contractor, arising from the con- 
tinuous subsidence of the core of the dike in the marsh, any equitable 
adjustment would have to be made downwards rather than upwards. 
The contractor also could not claim that the sequence of operations. 
contemplated by the specifications—placing fill, grading fill and — 
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_placing: topping : material—was infeasible . ae it did: not: itself 


follow such: sequence, and the officers of the Government ‘did. not . 


attempt: to: interfere with: the sequence of» operations © actually 


adopted by. the. OOTIbPACLORS S65 soot aC ca totee ene cag econ 


“APPEALS 
¢. When the Board of Contract Appeals held in disposing of an appeal 


8 A factual. statement by a contractor. in. a: notice -of appeal is .a mere 


10, 


il, 


that, the obligation ‘of a contractor to restore a wasteway. structure 
damaged. by.a storm was limited to establishing only so. much. of 


_ “the former. earth :surfaces’’.as would be reasonably necessary to 
_admit of the restoration and completion of the wasteway structure, 
the extent..of the, obligation. of. the, contractor. was not limited to. 


work ‘within the pay or, neat lines, since the Board also held. that 
the contractor was required to fill eroded areas to the extent neces- 
sary-for the restoration and completion of the contract work... 


allegation, of what the contractor asserts.to be the facts, and, if 
disputed by the Government,. cannot be moepted as Pip! that the 


| facts so asserted are. eee ae ae AR eb ee Ae eee 3 
2 Tn. an appeal attacking the validity of. a  Gnding of fact or. decion. by } 
8 contracting officer, not. patently. erroneous, it-is. incumbent upon © 
a contractor who.advances.a claim against. the. Government: that was. 
denied by. such finding or decision to come forward with evidence 
‘showing - error therein,.and in. the absence of such evidence the 
Board. of. Contract: Appeals. cannot. properly: overrule the decision 


of the contracting officer. In such a case the burden of the appeal 
is upon the contractor’s shoulders, and that burden calls for evidence 
on the contractor’ s side to show that the action taken by the con- 


A contractor. who seeks’ an extension of time ade a standard form 
construction ‘contract © because ‘of. an alleged excusable cause of 


. delay. has, i in general, the burden of proving that the alleged cause of 
7 delay actually’ existed, that: ite ‘inet’ the criteria of excusability 


prescribed’ by the contract, that. it. delayed the orderly progress or 
ultimate completion of the contract work as a whole, and that it 
did so for a given period of time ___=_ Me a ile eee en eos eee 


The fact that an appellant, who was seeking, while its appeal was 
pending before the Board of Contract Appeals, the settlement on 


the administrative level of a dispute arising from’ the pérformance 
ofits contract for the construction of a dike across a marsh: did ‘not 
spécifically’ consent’ that the’ Administrative: Assistant Secretary 


of the Department submit the questions of law involved in the dis- 


pute’ to’ the Comptroller General'for his opinion does not make the 
pronouncements of the Comptroller. General on these ‘questions of 
law any the less binding on the Board, for the power of the Depart- 


— ment to request the Comptroller General’s opinion did not depend 
on the consent of the: appellant, and the Board is: bound by the 


opinion.of the Comptroller: General on the questions of law duly de- 


oo. termined by him." | However; | the: opinion of the Compinolice Gen- 


"Page 
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49 


135 


- tracting officer was: erroneous, for the findings of a ‘contracting a 
‘officer are presumed to be correct in the absence of Proof, to the - 


SOONUINEY = ose se eh ee ed ee es 135 
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APPEALS—Continued. eee ae one: 
eral: was rendered on an assumed. state of: facts: and. the Board is 


not barred. from deciding disputed: questions, whether. of fact: or of 


law, that.were not considered or determnined by the Comptroller. 


"Page _ 


_ General. - .--~--~--~------- 22-20-22 2n oes ncn ence eect an, 


BIDS 
ae Generally ss Re Oe ae ha 
eX “When, through: clerical -err or, he continuation: dhest. make: -up of an 
invitation to bid for the supply of. substation equipment. and 3 steel 
framework left doubt as to whether references therein to potheads, 
cable and conduit were intended to constitute a: single subitem of ~ 
three separate subitems, and the bidder, although on the continua-_ 


tion sheets it expressly excluded only potheads, nevertheless incor- _ 


porated in the specifications that accompanied its bid an express 


exclusion of potheads, cable and conduit, the contract resulting — 
.. from acceptance of the bid must be ‘interpreted as not embracing © 
any of these three’ categories of materials, even though ‘the — 


aceeptance of the bid mentions only potheads as being excluded_ 


203 


13, A claim of a contractor for an extension of time based on the theory _ 


~. thatthe: Government:iwas: obligated to- notify it: immediately. of the 


award of the contract must be’ rejected when under the terms “of 


the bid form the Government was allowed 60 days to accept or. 


reject the bid, and notification was given long before the expiration 


_of this period. - Moreover, since bids are opened. publicly, the 


contractor could readily have ascertained whether it was the suc- 
cessful bidder iif se ae te lh e ieee 


Mistakes 


i4. When a supplier qanaiaine that by ee iedine potheads from its bid 


it. also intended to exclude cable and conduit but that it was misled 


in conveying its intention by an ambiguity in the form of the invi- 
tation, its appeal from a decision of the contracting officer, which 
was that the supplier was obligated to furnish the cable endl con- 
duit, presents an issue of the interpretation of the bid rather than 
one of mistake in bid. The circumstances of the bid.also involve 


perhaps an issue whether a valid. contract at all was made. The. 


interpretation of a bid is a question of law which is within the juris- 


diction of the Board tate Partnsee Lieieic at iee Soe hoe sete 
BREACH ee, eae oO ae a” 
‘15, A. claim for additional compensation becaiise. of. ‘@llered tackiness, 
incorrect numbering, and poor legibility of aperture cards furnished 
by the. Government to a: ‘supply. contractor under a contract pro-. | 


viding for the establishment, of an index of the public land records 
of the United States that contains “ehanges’”. y and “extras” articles, 
but no “changed conditions’? article, constitutes a claim for unliq- 


45 


: uidated damages for ‘breach -of contract or misrepresentation, ~— 
rather than a claim based upon.a change in or an addition to the 


contract, and, therefore, is beyond the. jurisdiction of the Board of Se mcs 


. Contract. Appeals to IC CIMG aa eo es ee, - 
16. An allegation by a contractor: who was acre ye a ene. for ce : 
improvement of the publie land records of the’ United: States in the — Ss 
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State of. Utah’ ae before its bid -is weostad ie avert, 
possessed | sufficient information to infer that the estimated quan- 
tities of work. were erroneous might form.the basis of an. action 
for recision | of the contract or for damage for. breach of contract, | 
but not for relief by the pis ser aire ac ne ae Sayds tale ca ache a esays 261 _ 
CHANGED CONDITIONS — 7 oy Soe : : co 


AT. A contract in: altel the quantity of. hauled: exteivation: riéede to. 
construct the core of a dike across a marsh is estimated, and which . 
includes. an “approximate quantities’’ provision, togethier with a 

provision that settlement of the fill below the natural marsh line 
in varying amounts is: expected, cannot be said to contain any 
‘definite representation concerning the’ amount of subsidence to be 
expected, and hence neither a “change” nor a “changed condition”’ 

can be said to. have been’ established merely by. showing that. the 
estimated quantities ‘of work had been substantially increased by — 

the contracting officer by an order denominated a “change order”. 500 

AB, Assuming for the ‘sake of argument that such a negative form of 
- -misrepresentation as the entire withholding of available informa- 

tion by the Government may form the basis of a claim. of a: changed A 
condition, a contractor engaged in constructing: Ey dike: in-a: ‘marsh*.. 
- “cannot be said to have established such a claim’ merely by showing 
that. the Government had taken soundings i in the marsh more than 
-.a decade and a half before the letting of the contract: but failed to 
reveal the. record of the soundings to bidders, in. the absence: of 
proof that the dike was constructed at the same location where the 
‘soundings had been taken and that the soundings | would ' still have 
been ‘useful. Ee AN ce ee ec EON OEE RRA AOR a Co SME w PLS 500 
19. That a condition encountered by a contractor who constructed | ry 
dike across'a marsh was a “changed condition” within the meaning — 
of the second category of such conditions, which comprises unan- 
| ‘ticipated conditions, cannot be established merely by showing that -”- 
the contracting officer himself characterized the amount of. subsi- 
dence of the core of the dike | in the marsh as “excessive” oe 500 
CHANGES AND EXTRAS : ne So oie a 
720, In putting i in compacted backfill, ‘jn order to restore and eas. a. 
. “wasteway. structure damaged by. a) storm. the contractor: ‘was pere 
> forming ‘ ‘extra work” rather than: “compacting backfill’ about: 
; “structures” and: hence was to be. paid i in accordance with the provi- 
sions of the specifications. governing extra work, which were that 
| _ the. contractor. be paid “the actual necessary cost” of. such work, 
plus. an: allowance . of 10 percent. “for superintendence, géneral ae 
“ expense, and profit.’ aes Tn the absence of proof to the contrary, the .. - 
~ Board must assume that the contracting officer took into considera- - 
| tion,’ in ‘determining the unit price of the compacted. backfill, the 
factor. ofa certain amount of hand tamping, in addition to repeated 3 =, 

| — passage of the equipment, in compacting the backfill... 4 

21, A claim for additional compensation because of alleged. tackiness, | 

| _. incorrect. numbering, and poor legibility of aperture’ cards ‘fur- 


2 oh by the. Government. to. a supply. contractor. under. ¢ a contract 
fo a 
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7 providing for -the establishment ‘of an- index of. ihe Sie iene 
~ records of the-United States: that contains. “changes’’-and ‘‘extras’’ 
- articles, but no “changed conditions” article, constitutes a claim for 
unliquidated damages: for. breach of. contract or. misrepresentation, | 
rather than a claim based upon a change in or.an addition to the | 


22, 


OS "Page 


contract, and, therefore, is beyond the jurisdiction of. the. Board of; 


Contract Appeals to decide. ._-------+---4--+=-4-------------+ 


After the occurrence of a storm, which. damaged an excavation for . 
anchors and footing for spillway 30-ton. cableway, the contracting 
, Officer. allowed the contractor: an option. in performing the necessary 


repair work between placing concrete to. the limits of the excava~- 


tion or forming to the neat line of. the structure, in addition to 
requiring him to clean out the excavation. The contractor con- 
ceded his obligation to remove the materials that had sloughed into: 
the excavation but. contended that it could not be required to re-__ 
excavate beyond the neat lines or to place concrete fill in this area. 

- Although the specifications required excavation to be made. only 
to.the neat lines of the structures, and it. was contemplated that 
‘forming would: be necessary only above ground levels, the. repair of» 
storm damage is not generally regarded as extra work, even though : 
it is not contemplated by the ‘specifications, and hence the con- 


tractor. was not entitled to- additional compensation unless it could 


‘show. that. the contracting officer, in allowing it a choice, only 


between. two alternatives prevented it from adopting still. another 


method which was: reasonably adapted to the requirements of. the | 


situation and. which would have been less expensive » than either 
of the two methods which were allowed. ‘It is. immaterial: that 


120 


the cost of repairing the storm damage was disproportionate, or ae 


that the work.to be performed under the contract. was limited to 
Cfouridation Work os. 5 oe 8 ei eh weet Eo deta 7 


23. A contract in which the quantity of hauled soaeenlon: needed to 


construct the core of a dike across a-marsh is estimated, and which 
includes an “approximate quantities” _provision,, together with 


@ provision that settlement of the fill below the natural marsh line... 
in varying amounts is expected, cannot be said to contain any 
definite representation ponesTEIne the amount of subsidence to be = 


expected, and hence neither a “change” nor a ‘‘changed condition” 


ean be said. to have been established | merely by showing that the - 
estimated quantities of work. had been substantially increased: by 
the contracting officer by an order denominated a. “change order’? _ 


24. Despite the fact that: a dike, which. was constructed aCcrOss a marsh 


_ by the contractor, was not constructed ; entirely: in accordance with. 
the method contemplated by ‘the specifications, the contractor is. 

_ not entitled to.an equitable adjustment under the ‘ ‘changes” clause 
of the standard form of Government construction. contracts, when 

the change in the method of construction was: ‘suggested by the. 


238 


500: 


contractor rather. than by the contracting officer, and the con-. oa 


actually paneater the difficulties of the contractor, arising from: 


. tractor made the. suggestion without requesting a change, order, i 
~ guch work. being voluntary work rather than a change in the tech- : 
nical sense. Moreover, if the method of construction adopted 
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the continuous subsidence: of the core of the dike in’ the roarsh, 

any: equitable adjustment would have to be made downward 

rather than upward. ‘The contractor also could not claim that 

the sequence of operations contemplated by the specifications— 

placing fill, grading fill and placing topping material—was infeasible 

when it did not itself follow such sequence, and the officers of the 

Government did not attempt to interfere with the ‘sequence of 

operations actually. adopted = the contractor....---.-------.-... 500: 
COMPTROLLER GENERAL 7 | . 


25, “The fact that an appellant, who was seeking, while its appeal v was 
pending before the Board of Contract Appeals, the settlement on the 
administrative level ofa dispute arising from the performance of its 

_ contract for the construction of a dike across a marsh did not specifi- 

~ eally consent that the Administrative Assistant Secretary of the De- 
partment submit the questions of law involved in the dispute to the 
Comptroller General for his opinion does not make the pronounce- 
ments of the Comptroller General. on these questions of law any the 
less binding on the Board, for the power of the Department to re- 
quest the Comptroller General’s opinion did not depend on the-con- 
sent of the appellant, and the Board is bound by the opinion of the ..~ 
Comptroller General on the questions. of law duly. determined by 

him. However, the opinion of the Comptroller General was ren- 
dered on an assumed state of facts, and the Board is not barred from 
deciding disputed questions, whether of fact or of law; that were not ' 
considered or determined by the compEas General. Soe eee — «500 
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96." After the occurrence of a storm, conch saaaed an. eravation for 
anchors: and footing. for spillway 30-ton cableway, the contracting 
officer allowed the contractor an option in performing the necessary 
repair work between placing concrete-to the limits of the excavation 
or forming to the neat line of the structure, in addition to requiring _ 
him to clean out the excavation. The contractor conceded his ‘obli-— 
gation to remove the materials that had sloughed into'the excavation: 

_. ‘but’ contended that it could not be required to re-excavate beyond 

_ the neat lines or to place conérete fill in this area. Although the 
‘specifications required excavation to be made only to the neat lines 
of the-structures;'and it was contemplated .that:forming : ‘would be 
necessary only above ground levels, the repair of storm damage is not 
... generally regarded as extra work, even though it is not contemplated 
by the specifications, and hence the contractor was not entitled to 
additional compensation unless it could show that the contracting 
officer, in allowing ita choice only between two alternatives pre- 
vented it: from adopting still another method which was reasonably 
adapted to the requirements :of the situation and which would have 
been less expensive than either of the two methods which were al- | 
lowed. It is immaterial thatthe cost of repairing the storm damage 
was disproportionate, or that the ‘work: tobe performed uncer the — - 
contract was limited to foundation WOPK o8 ia ease 238. 
27. When a contractor who was. seeking an extension. of. time for the per- | 
: formance. of a.contr act, claimed that. the cause. of delay: in. completion. 


Page 
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was attributable to the conduct. of an faapector who had died before 
- the completion of the contract and that he had been dissuaded from: 
notifying the contracting officer of the cause of the delay by the as- 
surance of the inspector that he would be granted an extension of 
time, the Board will not disturb the decision of the contracting of- 
ficer that an extension of time should be denied because of the: failure 
of the contractor to give written notice of the cause of the delay in 
the absence of proof that the merits of the claim could still, be 
ascertained and that the.inspector gave the assurance claimed... .278 
28. Under a contract which empowers the contracting officer to suspend | 
~ the work when the weather is unsuitable, or conditions are unfavora- 
ble for its suitable prosecution, the action of the contracting officer in 
fixing the date on which a suspension is to begin or end does not 
preclude the retroactive allowance of extensions of time for a period 
immediately preceding or following the date so fixed, if during such 
period no real progress on the contract work. was achieved by reason 
of weather conditions that clearly were unsuitable or unfavorable_. 463 
_ DAMAGES. - 3 * | 
| Generally _ 


29. Under a contract for the pees OP a epeamarnigsiot ia, heey 
wine a national forest which provides that the contractor shall 
pay ‘‘suppression costs and damages resulting from any fires caused 
by his operations,”’ a. claim by the Government for payment. of such 

“costs and » damages is allowable when the fact that the. fire was 
caused by the contractor’s operations is established by a. pre- —_ 

. ponderance of the evidence. Evidence showing: thatthe fire'started. “: 
ata place where smoking would have been particularly . dangerous... 
and would probably have resulted in the immediate discharge of an 
employee detected. in so doing, that a group. of the. contractor’s. 
employees ate lunch extremely close to this place within -approxi-. 
mately 30 minutes.before the discovery. of the fire, that one of 
these employees. was .an habitual smoker, that following the lunch 
period this employee had a: clear opportunity for undetected smoking | 
at. the place where the fire started, that. the possibility of the fire. 
having been started by occurrences other than smoking was remote, 
‘that the possibility. of persons other than the contractor’s employees 
having. been sufficiently close in point of time and distance to have 
started the fire was likewise remote, and that the employee who 
was an habitual smoker had not denied that he did smoke during or 
after the lunch period, but,.in statements: made shortly after the - 
fire, had asserted that, while. he. was aware of the hazards of smoking 
in the woods and took precautions against fire whenever he did sa, 
he could not remember whether he had smoked. on this occasion, is, 
sufficient to establish that the fire was caused by carelessness on 
the part of one of the contractor’s oe aera Lotecreadaces  sOa0 

. -Liquidated. Damages: : PS: eB ing, et | | 
30. A provision imposing ‘liquidated: see for delay in _ shipment, 
ee contained in a contract for the delivery of pumping equipment to 
be cused for irrigation purposes, is not rendered unenforceable as a -- - 
penalty: merely’ because the Government after the making of the 
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oo Be oe - Page 
| contract. defers. the construction. oh. ‘the. pumping station. in. n whieh... 

. the-equipment-is. to be installed, or merely because the, Government, 

. Informs the contractor. of this deferment. prior to the shipment, sit, ee 
ges specified in the contract, or. merely because favorable. tainfall LON... 
ditions avert. the -crop: losses. contemplated when, the. contract, Was, 


made; so that.no harm results from the-delay.in shipment_..+-- aks a = | 


31. A contract:for the delivery. of pumping. equipment. for, arrigation, ., 
- purposes: which. expressly . states, that liquidated damages. will, ‘bes hy 
. assessed for each day of delay: beyond. the time for shipment. specic... ‘ 

_ fied,in-the contract, and: which contains other expressions indicative ne as 
of an intent to impose Hquidated damages for any delay beyond the . , ta 
specified: shipment. date, but.. which. describes .the contefapleted are 

_ possible. losses, as being crop. and other.losses.. resulting from, ‘ 7 ae 

-- delay-in the. installation. of. the equipment,” ? is to: be. interpreted a oo 

'. imposing: liquidated damages. for each day :by which shipment, is . 

_ later than the specified shipment. date, even. though the. equipment = 3s 

_is received before it.is. actually needed for installation. _- See eae 82 | 
‘32; Where .a supply. contractor under a.contract. for the: furnishing of ee 

- motor-driven. pumping: units. failed to. submit..for.Government —.- 

. approval. within the time prescribed by. the. contract the assembly a 

and construction: drawings. and design. data for +he motors; delayed - 

placing: its order. for the motors. with its supplier. until after the. 
prescribed time for. submission of. the drawings. and design data; ._ 
. . failed:to call the supplier’ s attention to the deadlines; after receiving; oy ee 
the. drawings - from, its supplier. delayed. submitting them . to .the. a So te 
- Government, and failed to show that production of the motors by |. 
the - -supplier. was. delayed. by..an act of the Government, the con... 
_. “tractor has not met the, burden. of proving. that it is entitled to an aa oe 
vs, additional extension of time based on an excusable delay under... 
 the-delays-damages. eee ecg ae Ae E eee » 382... 
| ’ Unliquidated: Damages’: a ne , wie ytd 
83. AL élaim: for: additional sompendalibn Besaise of ‘alleged tases 
| : incorrect numbering, and poor legibility of aperture-cards furnished” 
bythe. Government to'a supply contractor under a contract providing 
for the ‘establishment of’ an index of the public land‘records of the..: . 
- United States that contains “changes’’ and ‘ ‘extras’? articles, but no. — 
“changed conditions” article, constitutes a claim for. unliquidated. Mais 
_ damages for’ breach of contract or misrepresentation, rather than a. _ 
| claim based. upon @ change in or an. addition to the contract, and, i 
therefore, is beyond’. the jurisdiction of the Board of .Contract.. : 


. Appeals to. See Renee eee wenn eae 120 ve ; : 


. DELAYS OF CONTRACTOR. SSR ee SG hesawete. ie 2 
84, When ‘a contractor: whé was seeking: ¢ an Stenson: ‘of timé for fine ae 
performance of.a contract claimed thatthe cause of delay in-com-. 
pletion was attributable to the conduct of an inspector who had: :.°. 
_ diéd: before the. completion of the contract and that he had been _ 
- dissuaded: from notifying: the contracting officer of. the cause of the . 9 | 
_ delay by: the assurazice of the inspector. that he. would be. granted.an | - 
extension of time, : ‘the: Board, will not disturb the. decision . of -the ... 
49347259 —17 co | | zt 


CONTRACTS—Continued 
‘DELAYS OF CONTRACTOR—Continued 
ee contracting officer that an extension” ‘of time “should ‘be’ denied” 
“because of the: failure’ of 'the:contractor’ to’ give written notice of: 
the cause of the delay in the ‘absence of proof that: the merits of the © 
claim: could : ‘still be ae dauee ‘and that the: ‘inspector gave’ -the 
- assurance ‘claimed...’ Rigger aS ee aes 
$5: Under. the inndard tort “excusable. causes of delay” provision, a a 
hh delay i in delivering equipment is not: excusable onthe ground: that. 
_ the contractor-learned from Government sources of a deferment * 
of ‘the constriction of the plant ‘in which the equipment was tobe 
installed, and assumed that by reason of such deferment the Govern”: 
ment would not. require it to make delivery wie o time coe Be: 
in the: OONUTAGY2 eo eto Soe eee eee fe B01 
36. A contractor who is entitled to. an extension of. time fot porfornanee Ve 
BZse by reason of such an unforeseeable cause as “tunusually severe: | 
weather” is none the less entitled: to such. relief, despite the fact'that - 


x 87. 
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its progress ‘schedule, which it was ‘required. by the specifications tO. 


_ furnish to the Government. merely for the latter’s information, may: 
~~ have indicated that no work was originally: scheduled during part 
of the period when the unusually severe’ ‘weather occurred 222255! 342 
A claim of a contractor for ani extension’ of time based on ‘delay’ in 


- securing ‘performance and payment: bonds, ’ due to: the unexpécted: as 


liquidation of its bonding company, must be denied; even if it- be 


‘assumed for the sake of. argument that this: event was unforesceable; a 
when it is wholly speculative whether‘ the delay: actually made any - 


difference to the contractor.’ -Even.if the contractor had: been-able: : : 
-- to obtain the bonds sooner, it does‘not follow that it would necés<' 


; sarily ‘have been given: notice: to’ proceed any earlier than: at: was. 
given. ~ Moreover, the contractor has not shown that it‘would have’ f 
obtained a. more favorable petouaen Betiod if the ey had’ not:! 
oceurréd._ 22 _ eee oe ee ee ee aoe 342 
A contractor who seeks: an: -extension. of time vinden ah anand: ‘forme’ : | 
- construction contract because of an alleged excusable cause. of. delay.: 
| has, in general, the burden. of proving. that, the. alleged. cause. of e 
_ . delay actually existed; that, it. met :the-. criteria,-of., excusability. pre-.;: 
scribed by the’ contract, that it- delayed. the. orderly. progress OF : 
— ultimate completion. : of the contract. work .as. a. whole, : and. that. it... ie 
did..so, for a. given period of TUM Ses eS sane » 463 


DELAYS OF GOVERN MENT 


39. A claim ‘of a contractor for an : extensiox: of t ine sisasealc on tis oe 
that the Government was obligated to notify. it: immediately of the: 
award of the contract must be rejected when under the terms- of... 


2 the bid form the Govern ment was allowed 60 days to accept ¢ or reject. 
the bid, and notification was given long before the expiration of this... 


could readily h have ascertained whether it was wae) quoocstul bidder... mh 


INTERPRETATION - 


period... Moreover,- since bids are. opened publicly, .the contractor. 


40. When: a capolice iniatritaina that Ly eidliding pa fou its bid: . | 


it also: intended : to exclude cable and: conduit: but: that it -was “misled: :: ‘i, 
in conveying its intention by an’ ambiguity in'the form: of the invita- .- . 


tion, its appeal from a decision of the contracting officer; which’ was. 


CONTRACTS—Continned 
aN TERPRETATI ON—C ontinued. 


Lee ee Oe - Page a 
~ that- the supplier. was. obligated +0. ee ihe cone aad: pond, a e 

i presents. an issue of the. interpretation: of the bid: rather. than. one: of 
mistake in. bid. The circumstances of the bid. also involve: perhaps: 
an issue whether a valid contract at all was made. The interpreta-. 
tion:of: a bid.is a. question. ve law. which is within, the jurisdiction of 
the Board.._ 2-42.22. sialic dui jc eee cheep ininnenennneledagniwonse) 


Al, A contractor engaged. in ‘the. construction of a, helium. plant, who. : 


7 42. 


Ad. 


«AA, 


was. expressly required. by; the.terms‘of the. specifications to, make’ es 
“every. reasonable’ éffort”’-to. safeguard the plans for theiplant:and. 
to. assure: that, its employees were. loyal: Americans, was impliedly. 
required. to bear the- cost..of a security, check of its em Lees. to bee | 
; made by. an. outside. investigative AGENCY). ---- 2. Ege a Seana men sh 2 
Where a contract contains separate: unit bid prices. (on the pudding” 
and for the compaction-of backfill, and contains specifications which, _ 
limit puddling to backfill that: is. ‘composed of silty material. and. 


53 


require compaction for backfill that is composed of sand-or gravel, — 


a provision. in the contract which authorizes. the contracting. officer 
to direct, that: unsuitable foundation, material be removed. and re-- 
‘placed with selected material and which states that the puddling or. 
compaction . of such refill material shall be:paid for at- the unit. bid. 
. price-for the. puddling or compaction of backfill; ‘as the case may be,» 
‘is to be interpreted -as* calling for the compaction;. rather than the. 
puddling, of. refill; material that.is composed of sand. and gravel.._-- 
When. the -Government ordered a supply of copper -tubing which. 
was to be used.in the fabrication. of heat exchangers, and the straight- “ 
ness of the tubes was of “paramount” importance but the: specifica- 


135 


tions,. although, they. included straightness among. the. characteristics: 


of workmanship, failed. to, specify a.tolerance: for. straightness, the 
- supplier -was entitled to additional. compensation : ‘for: . straightening: 
the tubing after delivery in.order to. meet the. Government's require- ‘ 
ment for straightness, which allowed.a tolerance ‘of only one hun-- 
dredth of. an inch per dit) oem cee Oe ATS eases ema circ ee een | 
When, through elerical error, the continuation sheet, make-up of‘an-, | 
invitation. to-bid.for the supply of substation. equipment, and steel : 
framework: left doubt.as to whether references. therein: to. potheads, ce 
cable.and , conduit: were intended. +o: constitute a single. subitem Ol! 


Hos three separate subitems,. and the. bidder, although. on ‘the. continua-.._ | | 
tion sheets. it: expressly | excluded: only. potheads,, nevertheless. ineor- 2. .* 


- 45, 


‘porated in. the: specifications. that: aécompanied its bid.an. express» | 
exclusion of potheads, cable and conduit, the contract. resulting from - 
acceptance of the bid must be interpreted as not embracing any of 
these three. categories: of: materials, even though: the. ic een of: | 
the bid mentions. only: potheads. as. being. excluded: et es oe 


2038 
Under :the. terms. of a. supply contract -for: the tere genient of thes, 


public'land records. of the United States, in the State of Utah fora. 
lump-sum, price. which involved: the ‘processing of estimated quan-,: . 
tities of aperture and cross-reference cards and irregular township; — 
plats, .but provided that the estimated quantities were subject to.a: <2 
. 25. percent: increase.or -decrease, the contractor is entitled to addi-: . 


tional,compensation only to the extent: that the estimated. quantities, : 
plus .25:. percent,:, have..been.. exceeded, ; Such .a:.contract:»is not: 


CONTRACTS— Continued We . pee BAS 
“INTERPRETATION—Continued 88 APTA PGS ae he ase Pay 
| ambiguous, ° nor lacking in ‘wiutuality; nor ‘can “it be. said te fave. | 
been : prematurely made because the Government may not have been — 
in’a ‘good position. to" estimate the anaes at the time the contract: bee 
* | 3 °F QSL. 
_ 46. A contract for. the: delivers 6 of 1 pumping eauipmiene for irrigation pur-' i. 
“". poses which - expressly states -that liquidated damages will -be ase 
sessed for each’ ‘day: of delay beyond the time for shipment specified. ig ate 
in the contract, and which contains other expressions indicative of: 
an intent to impose liquidated damages for any delay beyond the © 
specified shipment. date, but which describés the contemplated : possi=. . 
ble losses ‘as: being crop. ‘and other losses resulting from ‘a delay in: 
“* ~ the installation of the equipment,” is to be interpreted as imposing’ 
liquidated damages for each day by which shipment is later than the 
‘specified’ shipment date; even though the’ ea is } Peosived se 


before ‘it is actually needed for installation... 220.02 i222 ol lle 


47, Where’a contract requires notice within a specified period, but nee 


not specify’ the manner: in ‘which notice is to be given, the mere * 
mailing of notice is not sufficient unless it is received within the time- 
| SOCOINeds 2-365 ee ee 
48, When the cancellation procedure prescribed by a lease contract: pro-° 
vides that the lessee may request'a hearing within a specified period 
after a day named, the designated day after which the period of: 
time begins to run is not to be included in the computation, The 
last day of the period so computed is to be included, unless it is a” 
Sunday or a ‘legal holiday, in which event the period runs until the 
end of the next-day which is neither a Sunday nor a holiday .22- 2-22.27 


49, A contractor: who is. aware of an ambiguity in a Government con- 


struction contract with respect to the assembly of individual capac: 


itor units and associated equipment into Var-Blocks is not entitled 
to the benefit of the rule of interpretation: contra proferentem, which 


would require that the provision be construed against the Govern-: 
ment which had drafted it. Having discovered the ambiguity, the’ 
contractor is bound to make due ‘and proper inquiry.in the effort to | 


secure its clarification: The contractor cannot confine:the inquiry 


to the supplier of. the capacitor equipment, ‘especially when: it has 
_been' put on notice that. an authoritative interpretation can be. 
obtained only from the main office of the contracting bureau_-_.-_° 


50..A specification’ provision that payment for material excavated from a 


~ borrow pit shall. be exclusive ‘of overburden stripped from. the. pit: | 
and that the usable material to. be paid for shall be. “measured in’. 
original position’ necessitates a determination of the elevation of the’ — 

_ underside of the overburden i in its original position before stripping, - 
* and is not complied with by a measurement which reflects the size of" - 
the whole pit upon completion of all: excavation less the volume of. 
- the overburden in its position at.that time, irrespective of whether or. 
not in such measurement an allowance is made for ‘swelling of the 
>. getripped overburden: 2 oe 
51. Under specifications which provided that the contractor. Aisa and ; 
. install in.a compacted state gravel bedding for a concrete lining in an 
irrigation lateral.and that the gravel bedding ‘so installed. should: be~ 
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365 


388 
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utes outlines of the, areas. coverd with gravel bedding: and ‘os an, n average : 
_ thickness, or in approved vehicles at the point of delivery,.the con- _ 
tracting officer had 4 choice between these two alternative. methods 
| ‘of, measuring the. eravel bedding for payment. “Whichever inethod 
was chosen; however, payment would have to be made for the gravel 
in a compacted state, and, if payment were based on. loose truck 
_Taeasurements of the gravel, a compaction. factor ‘would have. to. be me 
‘applied to the gravel so measured. . It is. apparent that if.either — 
Imethod of measuring the eravel for payment presupposed its, meas- 
urement in a compacted state, the other method must also presup- 
pose this, since both methods, to be equitable must produce equiva- 
lent results. The fact that bidders were unable to determine the ™ 
“factor of. compaction in advaiice, since the source of the gravel was” 
= ‘subject. to the approval of the contracting officer, ‘proves no ‘more. 
‘than that the contract involved elements of uncertainty: or risk for 
‘the contractor. Differerices of nomenclature to be found in various 
" items of the schedule: and specifications with respect to payment do | 
‘not demonstrate an ambiguity. in the provisions for payment of the 
3 ‘gravel bedding, since the language was not. exactly parallel andthe 
“provisions for the performance of the various ‘items: differed substan- ae 
tially. The fact that Government inspectors kept a ‘truck count: 
tally of the gravel bedding is not a. practical construction requiring 
“payment. for the gravel by loose’ truck ‘measurement, since they 
reported generally ; all operations under the contract; the information | 
“was useful for other purposes, such as the making ‘of progress pay-. es 
ments; and. the contracting officer was not bound to determine how 
the gravel should. be paid for until after it had been: placéd. The 
a contracting officer ‘did not abuse. his. discretion’ in ‘paying for the _ 
gravel bedding on the basis of cross sections taken prior. to the plac- | 
ing thereof, since the record shows that the practice of ‘using Cross _ | 
| sections in measuring earthwork: for payment is. common, and the | 
contractor has failed to bear the burden of 7 proving that: there were a 
4 circumstances that: made the use of the cross pections unfair os. ee 489 


NOTICES © 


--B2. ‘When. a Woon toi who. was 5 ead: an: extension of fans, for the 2 tee es 
performance of a contract claimed that the cause of delay. in com=- 
-: pletion: was attributable +o the conduct of an inspector who had died 
‘before. the completion of the contract and that he had. been dissuaded 
from notifying the contracting officer of the cause of the delay by the 
assurance of the inspector that he would be granted an extension of | 
-time, the Board will not disturb the decision of the contracting ofticer 
' .that.an extension. of time. should be denied because of the. failure of 
the contractor to. give: written notice of the cause of the. delay i in the 
at absence of proof that the. merits of the claim could still be ascertained 
and, that the inspector gave the assurance Claimed 2c. 278 
53. A claim, of a.contractor for an extension of time based on. delay. i in ? 
securing. performance: and payment bonds, due tO, the ‘unexpected 
— liquidation. of: its. bonding company, .must. be: denied, even. if it. be 
" ‘assumed for. the sake of argument that this event. was. unforeseeable, 7 
i gunn it.is ‘wholly. speculative whether the delay aofaally. made any 


pe , ert ou 
. & " 
1 Heed, eS 1 8 
aa Sie sil : 
ae F a é 


- GCONTRACTS—Continued: 
oc: WOTICES—Continued | 
_ differenée to the contractor: Even if the: Gouttonce Gea béet able 
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to obtain the bonds sooner, it doés not follow that it would neces- 


sarily, have: -been. given notice to proceed any earlier than it was. : 


ees ‘Page . 


“given. ° _ Moreover, the. ‘contractor : ‘has -not shown: that. it would. _ 


have-obtained. ‘a more ‘favorable: performance: ‘period if. the: ‘delay. ‘. 
. had not SegUrred 223 ee ies od ae Rete See ee 7 
54, Where a contract requires. notice within a soegiied. period, but does - 


not’ specify. the manner in which notice is to be given, the mere 
mailing of notice is not sufficient unless it is: received within the 


_ time ee ee a ee oeei a ens eee ee. 


PAY MENTS 


. 55. 


56. 


Under a unit-price contract for. the exeeeeion of Bocas material 
where the Government fails to comply with the. measurement. pro- 
visions of the contract, and where compliance subsequently becomes | 


impossible, payment for the excavated material is to be made on 
that basis which is most. consistent: ‘with the- ‘provisions of the con- 
tract and the available data of a reliable nature as : to the aueagoe 


excavated. SEL LR FEROS St CRE EE Pe OTE RMSE AER etn ARE : 
Under specifications which: peocacd that the contractor furnish and 


install in a’ compacted state gravel bedding for a concrete lining in 


an irrigation lateral and that. the gravel bedding so installed should | 
‘be measured for payment in the most practicable manner, either to 


34g" 


365. 
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» ‘the outlines of the areas covered with gravel bedding and to an. 
average thickness, or in approved vehicles at the point of delivery, 


_. the contracting officer had a choice between these two alternative 
~Thethods of measuring the gravel bedding for payment. Which- 


~ > ever method was chosen, how ever, payment would have to be made 


: for until after it: had been placed. The roonmer ns: officer did not 


for the gravel in a compacted state, and, if payment were based on 
loose truck measurements of the gravel, a compaction factor would 


have to be applied. to the gravel so measured. It is apparent. that 


if either. method of . measuring the gravel for payment presupposed 
its measurement i in a compacted state, the other method must also 


presuppose this, since both methods, to be equitable must produce 
a equivalent: results: «. The. fact.that. bidders were unable to determine 
the factor’ of compaction: in: advance, since the source of the. gravel | 


was subject to the. approval of the contracting officer, proves no 


more than.that the- contract involved elements of uncertainty or 
risk for the contractor. ' Differences of nomenclature to. be found | 


in various items of the schedule and’ specifications with. respect to 
payment do not demonstrate. an. ambiguity in ‘the provisions 


for payment of the gravel bedding, since the - language > was. 


not exactly parallel and the provisions for the performance of the 
various items differed substantially. The fact. that Government 


eae, inspectors kept a truck count tally of the gravel bedding is not a | 
'- practical construction: requiring: payment : for’ the: gravel:by loose: — 


truck measurement, since they reported generally all . operations 


under the contract; the information was useful for other purposes, — 


such as the ‘making of progress payments; and the contracting | - 


_ officer was not bound to determine how the. gravel should ‘be paid 
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= abuse his. Gacretant in. paying for the: gaa bedding 0 on vile base of on 
-eross sections taken prior to the placing thereof, since the. record.  . 
_shows that the practice of using. cross sections in measuring earth- 


i 
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work for payment is common, and.the contractor has failed to bear. ae 


. the burden of proving that. there were circumstances that made the 
_ use. of. the cross. sections unfair - geese eee ets SHeeece oases 


PERFORMAN CE. 


oe 


~ reasonable effort” to’ safeguard the plans for the plant and to assure | 
- that its. employees: were loyal Americans, was impliedly required to _ 
bear the cost of a security check of its. cmp Cyees to be made Be an 
- outside investigative agency - San ie eee Ta a AR tT eS REO nD eg eR | 
N otwithstanding the occurrence of a fous which constituted: ‘un- 


58. 
usually. severe weather” within the meaning of the delays-damages 


A contractor engaged 4 in ‘the construction of a syeharn singe she was 


expressly: required by the terms of the specifications to make ‘every 


i provision of the contract, and which damaged the excavation work 


59. 


60. 


of the contractor, it was not entitled to an extension of time for 


restoring the excavation’ when during the period when.the restora- 


tion could have been accomplished, it could have made no progress 


53 


due to its failure to have delivered to the job site the main anchor . | 


beam and erector anchor bar without which concrete could not have a 


been poured. To be entitled to an extension of time the contractor 
must show not only that.an excusable cause of delay occurred but 


_ also that. it was a factor in the ultimate delay in the completion of | 
the work. The contractor is entitled, however, to an. extension of 


time for 2 days which -were required by the contractor to do the . 


extra concrete and: form work necessitated by the storm, notwith-— 


standing shortcomings i in the. concrete work that had to be pemediod: 
since it would undoubtedly have completed all of the concrete work 


2 days earlier if the storm had not occurred... 222. ----- eee 


A contractor is not entitled to an extension of time for: -performance 


on the ground that the Government required the installation of a dif- — 


ferent type of pump than that designated i in the specifications when 


. there is no showing that either type of pump, the delivery of which 
would have required from 60 to 90 days, would have arrived on the 


job at the time of its contemplated installation: .......--------2- 


A contractor who is entitled to an extension of time for ne tne | 


by - reason of such an unforeseeable. cause as. “unusually severe 
weather” is none the less entitled to such relief, despite the fact that 


its progress schedule, which it was required: by the specifications to 


r 61. 


furnish. to the Government merely for the latter’s information, may — 
have indicated that no work was originally scheduled during: part of | 
the period when the. unusually severe weather: OcOUREed acacia. = 
A claim of a contractor for an extension of time based on delay in | 


securing performance and . payment bonds, due to the unexpected 
liquidation of its bonding company, must be denied, even if it be 


238 
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~ assumed for the sake of argument that this event was unforeseeable, i 


. when it is wholly speculative whether the delay actually made any 
difference to the contractor. Even, if the-contractor had been able: 


= | to. obtain the ‘bonds sooner: it does ‘not follow that | it would neces- 
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“shrily have been given’ “notice to’ procéed any: earlier ‘thigh’ it was? 
~. given. “Moreover, | the contractor has not ‘shown that'it would“have _ 
. obtained & more favorable performasice period, if ‘the’ Askay | had not _ 
2.3 ocurred -.2t 22 hi glade Ne ames a tho oe rn A sft Os Oa eae ae 
.,.62. Under a unit-pricée ‘contract for the: ‘éxéavation’ of: borrow tiaterial ne 
‘:* -where the Government fails to comply with the measurement pro- 
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visions of the contract, and where compliance subsequently becories | 


was expressly required by the terms of the specifications to. make 


tt every reasonable effort” to safeguard the plans for the plant and. 
‘to assure that its employees were loyal Americans, was impliedly 
required to bear the cost of a ‘security check of its employees to be “a 
“made by an outside investigative agency... _.-. nes ee es oe hs 
65.. Where a contract contains separate unit bid prices for. the puddling : 
and for the compaction of backfill, and contains specifications which ~ | 
“limit puddling to backfill that is composed. of silty material and Te - 
quire compaction for. backfill that is‘ composed of sand or gravel, Qa | 
“provision in the. contract which. authorizes the contracting officer a 
to direct that. unsuitable foundation material be removed and. re- * 

| ‘placed with selected material and which states that the puddling or 
_ compaction of such refill material shall be paid for at the. unit: bid 
- price for the puddling or compaction of backfill, as the case may 
“be, is to be interpreted as calling for the compaction, rather than ~— 
_- the puddling, of refill material that is: composed of sand and gravel__ 
66.. When the Government ordered a supply of copper tubing which 

- - was to be used i in the fabrication of heat exchangers, and the straight~ 

ness of the tubes was of “paramount” importance but the specifica- © 
s tions, although they included straightness among the characteristics os 

. of workmanship, failéd. to specify a tolerance for straightness, the - 
‘supplier was entitled to additional compensation for straightening | 
the tubing after. delivery in order to meet the Government’s. Tes 
‘quirement for straightness, which allowed a tolerance of ony | one ie 
I hundredth of an inch per foot__ pest Res Pee ie ey De nee CE een 
«67. After. the occurrence of a, storm, “which damaged’ an excavation: ‘for: | 
se anchors and footing for spillway 30- ton cableway,” the contracting 7 
officer allowed the contractor an. option | in performing the necessary 
| ‘Tepair. work between placing concrete to the limits of the excavation 
~ or ‘forming to the neat line of the structure, in | addition to requiring a 


7 impossible, payment for the excavated material i isto be made.on that... .- | 
basis which: is most consistent. with the provisions of the contract — 
and ‘the available: data of..a reliable nature:as to ‘the. pauentioe | 
excavated 2... ee ee ee cer ne ee Sek Ser a - 
- 63. Whatever may be ‘the general scope of ‘a provision in. ite. cocaine. ~ 
; tions, SDOWerNS: the contracting officer to suspend the: work when | 
-- conditions were-‘‘unfavorable for the: ‘prosecution of the. work,’..* | 
-dt-is clear that it cannot be held. to extend to:a situation that- was 
_ . foreseeable in view of other: provisions of the ‘specifications, which. : 
“warned the contractor of. the ‘very same conditions -and: extended 
the time of: panne nye reason thereat. Saye ee ie ee a OE 
SPECIFICATIONS Moe cea ree Re Th a genes tee 
64. A contractor engaged in the construction of a. ‘peltdn Slant: “Who . 
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185. 


1730 
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“3 obligation to. remove. the materials’ ‘that. had. sloughed into the. : 


him. to. clean. out..the. excavation. “The eontactor conceded his 


excavation but contended that it could. not be required to re-excavate 


: beyond. the neat lines or to. place concrete fill i in this area.. Although 
the. specifications required excayation. to, be. made only to the neat : 
_ lines-of the structures, and, it, was contemplated that: forming would 
be. necessary. only. ‘above ground. levels, the. repair of: storm. damage 


As. not generally. regarded as. extra work, even though itis not con- 
ee templated by. the. specification, and. ‘hence the contractor was: not. 


entitled to additional compensation unless it could’ show. that the» 
contracting officer, in allowing it a choice. only between two alterna- 


'. tives. prevented it from adopting still another method which, was, 


68. 


: reasonably adapted to the requirements of the. situation and which | 
' would. bave been. less expensive, than. either of the two methods: . 


a Je Z 
: ests eek 2 
a a, ry . 


“Pose. | 


which.were. allowed.. . Ibis immaterial that. the cost of repairing. the : | 


| storm damage was disproportionate, or that the work. to be per- 7 
ae formed under the: contract. was limited to. foundation work _.-- ; 
A contractor is, not. entitled to an extension of time for. performance 

on the ground that the Government required the installation of a... 


different type: of pump than. that designated in the ‘specifications 22 


‘when there. is no showing that either type of pump, the delivery of. 

_ which would have required from 60 to 90: days, would have arrived. 
on the job at the time of its contemplated installation... 22--- 7 

. A contractor: who is entitled to an extension. of time for. performance 2.2 

- by reason of such. an unforeseeable. cause as “unusually severe 


342 


weather’? is none the less entitled to such relief, despite the fact. ae 


that its progress schedule, which it-was: required by the specifications | 


— to.furnish to the Government. merely. for the latter’s information, 7 

may: have indicated that no work was originally scheduled during | 

oo part of the. period when the unusually severe. weather occurred _--_- 
70, 


A. specification , of a. Government. construction. contract which 


enumerates the individual. coniponents of capacitor equipments and, = 
_.:. requires the contractor to install “the. complete. capacitor equip- - 


oj ments’’ is not. ambiguous, sO far as the contractor’ s duty to assemble 


the: individual capacitor units and associated leone into. Var- -_ 
Blocks, is. concerned | ER Sait ey eat ee ed oer ne: Oe Rear eeY : 


- 71. Under specifications which prerided. that the coutraclor furnish and, 


install in a compacted state’ gravel bedding for a concrete lining in 


an irrigation. lateral and that. the gravel bedding so installed should. 
be measured for payment in the most practicable manner, either — 


to the outlines of the areas.covered with gravel bedding and to an. 


‘- average thickness,.or in. approved vehicles at thé point of delivery, 
the contracting officer had a choice between these..two alternative 
methods.of measuring the gravel bedding. for payment. Which- ae 


ever. method was chosen, however, payment would have to be made | 
for. the: ‘gravel in.a compacted state, and, if payment were based on. 


_ loose truck measurements of the gravel, -@ compaction factor. would 7 


have, to. be applied to the gravel SO measured. ‘It is. apparent that | 


if either. method. of. measuring the gravel for. payment presupposed ; 


342 


oop its measurement in a. compacted state, the other method’ must, also... 
an. aPESUR RORY eh since both aaa to be P equitable: mist produce _ 


ae 
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equivalent results. ‘The fact that bidders ° were SAB to determine 3 
the factor of compaction in advance, since the source. of the gravel os, 
was ‘subject to the approval of the contracting officer, proves no ~ 
more than that the ‘contract involved elements of uncertainty or 
risk for the contractor. Differences of nomenclature to be found in 
_ various items of the schedule and specifications with respect to pay-— 
ment do not demonstrate an ambiguity in’ the provisions for pay- | 
ment of the gravel bedding, since the language was not exactly 
parallel and the provisions for the performance of the various items 
differed substantially. The fact that Government inspectors kept a . 
truck: count tally of the’ gravel bedding is not.a practical construc 
tion. requiring payment for the gravel by loose truck measurement, a0 
since they reported generally all operations: under the contract; the” 
information was useful for other purposes, such as the malin of 


_ determine how the gravel should be paid for until after it had been — 
placed. The contracting officer did not abuse his. discretion i in pay- 
. ing for the gravel bedding on the basis of cross sections taken prior 
to the placing thereof, since the record shows that the practice of 

| using cross sections in measuring earthwork for. payment i is common, | 


_ INDEX-DIGEST 


progress, payments; and the contracting officer was not bound: to 


and the contractor has failed to bear the burden: of | proving that 


there were circumstances that made the: use ce the cTOSS sections es 
72. A specification provision ‘that payment ton ‘material Srceyaied ae eg 
a borrow pit shall be exclusive of overburden stripped from, the pit... 
and that the usable material to be paid for shall be ‘measured’ in. 
original position” necessitates a, determination of the elevation of 
> the underside of the overburden i in its. original position before strip- — 
ping, and is not: complied with by a measurement which reflects the. 
' size of the whole pit upon completion of all excavation | less the _ 
volume of the overburden in its position at that time, irrespective = 
- of whether or not ‘in such measurement an allowance is made: for | 
- . swelling of the stripped overburden... -- RARE Se cal AOD mae PE 
73. A contract in which the quantity . of hauled azaraton needed: to. 
__ construct the core of a dike across a marsh is estimated, and which — 
~~ includes an- “approximate quantities” provision, together with a 
| provision that settlement of the fill below the natural marsh line 
in varying amounts is expected, cannot be said to contain any 
definite representation concerning the amount of subsidence to be 


ae i : Page . 
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expected, and hence neither a “‘change’”’ nor a “changed condition” _ 


can be said to have been established merely by showing that the | 
estimated quantities of work had been suporaneny. increased Es < 


the. contracting officer by‘an order denominated a “change order” . 


500 - 


74, Whatever may be the general scope of a provision in the’ epoch: a 


tions, empowering the contracting officer to suspend the work ‘when : 
. conditions were “unfavorable for the prosecution of the work,” it 
- is clear that it cannot be held to extend to a situation that was fore- 
-seeable in view of. other provisions of the specifications, which. 
warned the contractor of the very same conditions and extended the | 
. time of performance by’ reason: : thereof... ae Laer nr os nee 
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nO Te ACEy cones Se tle & oe ee ae 
SUBCONTRACTORS AND.SUPPLIERS oS Page. . 
oy 5. The action: of a prime contractor i in filing : ai alain with it nee ; - 
‘officer on. behalf of a subcontractor does not in itself suffice to ground or 
 an-appeal to, the Board of Contract Appeals that. is subsequently oe 
taken by the subcontractor alone. A provision ina. subcontract. : 
making the. subcontractor ‘subject to all the terms of the prime con- 
_ tract is insufficient to: create privity of contract between the Gov-  - 
ernment and: the subcontractor, even. though the prime contract. 
provides also: that all subcontracts shall be subject to the. approval | 


of the contracting Oiver 2 ise ot ae Pen pene eee 274 ; a 3 


76. The failure of a contractor’s supplier to prepare promptly necessary se a ae 
| motor drawings and design data required for the performance of.a. . 
supply contract would not alone be sufficient. to relieve the con- 
tractor of a: contractual. obligation to submit. such | drawings and. . 
_ design data within the prescribed periods ot time, or to constitute a 
- > an exeusable cause-of delay... ~...-----2-2-~-1---------+--- . 882... 
77; Where a supply contractor under a contract for the furnishing. of oe | 
ae _. motor-driven: pumping :units.-failed. to submit. for Government 
approval within the time. prescribed by. the. contract the assembly - _ 
and construction drawings and design. data for the motors; delayed. gS 
placing its order for the motors with its supplier until. after the pre-. 
scribed time for submission of the drawings and design data; failed - 
to eall the supplier’ 's attention to the deadlines; -after receiving the 
_ drawings from its. supplier delayed submitting them to the. Govern- 
ment, and failed to show that production. of: the motors by the. 
supplier was delayed by an act: of the Government, the contractor 
~ has not met the burden of proving that it is entitled to. an. additional | 
— extension: of time based on an excusable delay- under the. delays- - 
damages clause.-~.-- ween nono woe neers renner err neces e enn ne: 382 
SUBSTANTIAL EVIDENCE a er ee ar ec ye 
78, A factual statement by a sonceustore ina notice of anpealik is, a mere 
allegation of what the. contractor asserts to be the facts, and, if 
_. disputed by the Government, cannot be pies aus as proof that the 7 
.. '  facts’so asserted are true... —=---+21---~-----~22-------------- 188) 
79. In an appeal attacking the validity « of a firiding of. “fact or decision : 
_ by @ contracting officer, not patently erroneous, it. is incumbent 
... upon a contractor who advances a, claim. against the Government 
that. was denied by such finding or decision to come. forward with 
evidence showing error therein, and in the absence of such evidence - 
the Board of Contract Appeals cannot properly overrule the decision. 
of the contracting officer. In such a ease. the burden of the appeal 
is upon the.contractor’s shoulders, and that burden calls for evidence — 
on the eontractor’s side to show that the action taken by the con- 
 -tracting. officer was erroneous, : for the findings of. a contracting. — 
- officer ‘are _presumed to. be. correct in- the absence of proof. to the: 
8 CON abyss oct tals le oden see ae a, SL Sateen _. 186 
- 80. Under a contract for the clearing of a transmission line hight OF-way 7 oe 
. within 2. national forest which provides that the contractor shall pay — 
“suppression: costs and damages resulting from. any. fires caused by . 
his operations,’’ a claim by the. Government for payment: of: such | 
costs and eee is allowable when the fact that the are was. caused a 


: vores 
ctr eee, 
a. oe : ’ 
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“SUBSTANTIAL EVIDENCE—Continued 


by the’ contractor’ S. operations is ‘established by a ssroponder mice of . 


7 : =SSNDERDIGHST 


— the’ evidence. - 3 Evidence showing that the fire started at ‘a place 


| where smoking would have: been particularly dangerous’and would © 
probably have resulted’ in the immediate discharge of an employee 

 detected.in so doing, that a group of the contractor’s employees ate 
= lunch extremely close to this place within: approximately 30 minutes 


before the discovery of the fire,’ that one of these employees was an 


a clear opportunity for undetected smoking at the place where the 
fire started, that the possibility of the fire. having. been started by 


7 occtirrences ‘other than smoking was remote; that the possibility of 
._ persons other’ than the ‘contractor’s employees having ‘been. suffi- — 
| ciently close in ‘point of’ time and distance to have started the fire 

was: likewise remote, and that the employee who was an habitual 


Page 


| : habitual smoker, that following the lunch. period this. ‘employee had | : 


smoker had not denied that he did smoke during or after the lunch. ’ 


. | period, but, in statements made: shortly after the fire, had asserted’ 


that, while. he was.aware of the hazards of smoking in the woods and 


took precautions against fire. whenever he did so, he: could not re- 
member whether he had’ smoked on this. occasion, is sufficient to 
éstablish’ that the fire was: ‘caused’ by carelessness: on the part of ¢ one 

of the contractor's employees. __---.2i2-L2222- pele ote SP ee 2 
81. Ina proceeding under the “disputes’’ alatise ofa a contract hers the’ 
controversy arises out of a claim by the Government for: suppression’ | 
' costs. and damages incurred - as a result of a fire alleged to have been 


355 


caused’ ‘by the contractor’s operations; testimony: by: fire experts, xe P: 


even. though they: may be personnel of the agency that: incurred: 
such costs and damages, ; with respect to ‘the probable cause of the 
fire is OAMUSSIDIC- 2 ose eae ceet i ok oe Kl ee eel et, 38 


"SUSPENSION AND TERMINATION ie : 
82, Under a contract which empowers the contracting. stiees to sncpend 


the work: when the weather i is unsuitable, or conditions are unfavora- 


7 ble for its suitable prosecution, the action of the contracting officer: Z 
in fixing the date on which a suspension is to begin or end does not. 


355 


i preclude the retroactive allowance of extensions of time fora period: - : 


immediately preceding or following the date so fixed, if during such 

_. period no real progress on the contract work was achieved by reason 

eh of weather conditions that clearly ‘were unsuitable or unfavorable... 

i 88. Whatever may be the general scope of a provision in the specifica- 


.. 463 - 


tions, empowering the: contracting officer to suspend the work when: : _ 


- conditions were “unfavorable for the prosecution of the work,”’ it is- 
-¢lear that it cannot be held to extend to a situation that was fore- 
seeable in view of other ‘provisions: of the specifications, which 
warned the contractor of the very same conditions and extended . 
the time of Bae by. reason tHeree hs 8 i 


“UN FORESEEABLE CAUSES | 
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84, Notwithstanding the occurrence of a Patorns which eonauituted ‘ne 


| usually. severe weather” within the meaning of the delays- damages. : 
provision of the contract, and which damaged the excavation work. | 
_ of the:: contractor, it was. not entitled to an extension: of time for 
restoring the excavation when during the period when the restora- , 
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__ UNFORESEEABLE CAUSES—Continued 


7 tion could have been accomplished, it could aes made 1 no: ae : 


y due to. its failure, to have delivered to the job site. the main: anchor 


“beam and. erector anchor bar. without, which | concrete. could’ not 
have been poured. . To be entitled to an extension of time the con-_ 
tractor must show not only that. an. excusable. cause of. delay, 0C- 
curred but also that. it was a factor in the ultimate delay i in the com 


- pletion of. the work. The contractor is entitled, however, to an 


: extension of time for 2 days which were required by the contractorto 
do the extra concrete. and. form work necessitated. by. the storm, no: 


notwithstanding shortcomings i in the concrete work that had to be. 7 
remedied, since it. would undoubtedly. have completed all of. the | 


concrete, work 2 days earlier if the storm had not occurred_...---. | 


85. Under the standard-form “excusable causes of delay”” provision, a 
.. delay in delivering equipment is not excusable on the ground that 


» 86, 


87. 


. of which would have’ required from 60. 10 90° days, would have 
arrived on the job: ‘at the time of its contemplated. installation... + 2 
89. A contractor who is entitled to an extension ‘oftime for eertormsnes : 
ae by reason of such an unforeseeable causé as ‘unusually. severe | 
ae weather” is none ‘the less entitled: to such relief, despite the fact. 
that its progress’ ‘schedule, which it was. ‘required by the: -specifica- an 
tions to furnish to the Government merely for the latter’s: informa-. 


the contractor learned from Govertiment sources of a deferment of. 


the construction of the plant in which the equipment was to be 
installed, and assumed that by reason of such deferment the Gov- 


ernment. would not require it-to make delivery within the’ lime 
specified in the, contract _ a esd it ot ase So pees a 


A claim of a contractor for an extension of time based on the iheor 
that the Government was obligated to notify it immediately of the 
award of the contract must be rejected when under the terms of 


238 
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the bid form the Government was allowed 60 days. to accept or | 


reject the bid, and notification was given long before the expiration 
of this period, .. Moreover, since bids are opened publicly, the con- 
tractor could readily have ascertained whether it was the: successful 


bidder... = 2... bigs Ree a ls A 2S Oa gh ae ance ed econ ees te a IS) Lae eh 


A claim of a contractor for an extension. of time ‘based’ on. delay, in 


when it is wholly speculative whether the delay actually made any 


difference: 10 the contractor, Kiven if the contractor.had :been able... 
to obtain the bonds: sooner, it does not follow. that, it: would neces-. 


sarily: have been given.uotice to proceed any. earlier than it was 


- given, » Moreover, the: contractor has not shown that it would have. 
obtained a more favorable: performance period if the. delay. had not. 


Bris 


securing performance and. payment bonds, due to the. unexpected. ° ~. 
liquidation of its bonding company, must. be denied, even. if it. be 
. assumed for the sake of argument that, this event was unforeseéable,, 


on the ground that the. Government required the installation of a>” F - : 
different type’ of: pump. than that designated in the: ‘specifications: .. ae 
x when there is no. showing thateither type: of pump, the delivery yi 
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tion, may have indicated that. no work was originally: scheduled: — 


during part of the period when the uavenely severe ce : 
OOCUITED wo =a n nnn enna —-ss2ee one “See = 


= 42 s ; care 
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- 88, A contractor is not entitled to an extension of time for performance ee 
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ya 
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90. ‘The: ‘contingency that some event of local public interest: will cause | 


93. 


a temporary increase in traffic on a road under improvement is one 


80 apt to happen that it would normally be allowed for in a road 


contractor’ 's pre-bid traffic estimate, and, therefore, such an ‘occur- 


7 rence ‘does not: “COns* ‘itute + ‘ain ‘unforeseeable cause’ ‘of- ‘delay. even: 
ae though the particular ‘event that causes the traffic increase’ is’one 
-» which, although annual, has neither a fixed date nor a fixed site__. 
A contractor who seeks” aD extension of time under a standard form ~ 
construction. contract because of an alleged excusabl2 cause. of delay 
s has, in general, the burden of proving that the alleged: cause of 


delay actually ‘existed, that it met the criteria of excusability pre- 
scribed “by | the contract, that it delayed the" ‘orderly’ ‘progress or 


ultimate completion of the contract work’ as a whole; ‘anid that ae a 


did so for a given period of fine. PEL eds Llp ee | 
92. The unusualness of ‘the weather on a stormy day cannot: be deter 


‘mined merely by measuring the severity. of the weather ‘on. that 


‘particular day. against the average weather for: the same day in — 


prior years, ‘but must be determined on a basis that: takes account 


‘of the frequency with which days of like or greater severity occurred . 
| during the.samé months or seasons of prior years___2.2-_--1.---+ 
When « a contractor has established that the weather was “unusually: 
-gevere” within the meaning of the ‘‘delays-damages: clause” of the 


standard form’ ‘of Government construction contract, itis not: dis- 
entitled to an extension of time merely because: the days ‘claimed: 


are not consecutive and amount to but a small percentage of the. 
‘ contract eal time eee one See ee Boos 


CONVEYANCES | 
INTEREST CONVEYED 


1 Where: the United States guitelaims. rye sneliae persons. aie ae 


Page | 
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500 


rights- (excepting and. reserving. only coal) in acquired lands. on aos 


which oil :and-gas leases are outstanding and the quitclaim deed. . 
does not ‘except or reserve to the United States any right or interest. — 
as lessor under: the. oil and gas leases, the Department. retains: no 
Seapine over the mneral 3 interests Severed: ie the leases: and; 


GRAZING LEASES | 
APPORTIONMENT. OF LAND 


1. As between contending applicants. for Becuion 15 ieaees ere: own con- : 
tiguous: lands, an award must: be made to the one who has greater | 
need-of the public land to permit. proper use. of his contiguous land. 
Tf only-one of the applicants. owns adjoining land, an award must — 
‘be made to him if he needs the public land for proper. use of his. 


9209 


contiguous land even though another applicant may have a. greater. | . : | 


need for the. public land. If none of the contending applicants. owns. 
- eontiguous land, an award is to be made between them on the. basis 
of such factors as their need. for the land and proper range manage: . 


- ment DIE OUD: Bi ee et en ee se ee ee eens 
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| GRAZING LEASES—Continued Be at a eee ag ys 
eo * 2 _ APPORTIONMENT OF LAND—Continued 


; (2. Where two. contending preference-right applicants. have abt. oe | 


that. they need the public land applied for, in order to enable them 


Page. 


_.to make proper use of their contiguous lands,. an. award is.to be made oe 


--between them. as though they. were. not - preference-right applicants. 
PREFERENCE RIGHT APPLICANTS « a. | _ | 


: 3. A. preference-right applicant: for a Assaet maiden eection: 15: on f the” 


Taylor Grazing Act must show that he needs the public land applied 


for to enable him to make proper use of his contiguous land; thus — 


/: 148. 


_. where an. applicant: owns: land. contiguous : to. public land. ‘applied - 


_ for and uses both for summer: grazing, he cannot:.claim:a preférence 
right on. the ground that: he.needs the:public land.to complement his 


operations on winter lands which ‘are also owned by: him, ut wa | 


are. not contiguous to: the public: Land Ssteete cite nes ibe 


re AS betvesn convenes. appucen= for section 15 leases who: own con-. ‘ 


need of. the ibn land to. permit proper \ use: of his, eonitiguous land. 


If only one, of the applicants: owns: adjoining. land, an, award. must. 


_ .be:made to him. if he needs the. public land for proper use of his:con- 
_ ‘tiguous land even: ‘though another.applicant may have a greater. need 
for. the :publie land... :Jf none.of, the contending; applicants owns 
contiguous land, an award is to be made between them on the basis 
of such factors as their need for the land. and proper range Manage- 


oa ment practices _ ee eee ee Oe es eee ey, . 
5. In order to be entitled to a preference right to a grazing lease under. 
section 15 of the. Taylor. Grazing Act, one need not be: engaged i in the. 

livestock business..or derive. his, principal. source of income from ~ 


raising livestock. -However,: whether. one is primarily. or exclusively 


engaged in the livestock business i is a factor which.can be considered’ 


- in making an award, of leases. ‘between, two preference-right appli- 


6. Where. the. case files oa inguidcieat. factual information upon 


which to make an award of public, land between two contending 
_ preference-right. applicants, the case. will be remanded . to: the 


‘Bureau ‘of Land Management. for a further investigation. ____-_._ | 

TT. ‘Where two contending preference-right applicants. have. not shown 
est that they need. the public land. applied for in order to enable them 
‘ to. make proper use. of their contiguous. lands, an award is to be — 


- made between them. - as. though they. were: ‘not. preference-right 

| applicants -_ a SSE nig oem nce nea ee Cee ee ye ee 

4 GRAZING PERMITS: AND LICENSES | | rte «3 ¢ 
| . GENERALLY | a 


< Determinations of an carrying spacey of the Federal range within'a 


_ grazing district, of the commensurability of base property, and of 


proper seasons of use of the range are within the discretion of the — 
range: manager, and his determinations will be accepted where. there | 
is no showing of error, discrimination, or arbitrariness.__.;..---. 


eB: Wheré the renewal. of.a grazing permit was not denied to an applicant 
for: grazing: ‘privileges. and there is no evidence that the value of the 
-applicant’s grazing unit will be: impaired by. action. taken on’ his 


app celons, the ee in section 3 of the Taylor Grazing Act | 


148 


148 


148... 


148. 
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4 GRAZING PERMITS AND LICENSES—Continued 
' GENERALLY—Continued 


that, nO. permitted who, hias ‘complied with, the applicable rules it . 


a oe 


denial will, impair the value of his grazing init lias no effect 0 on the | 
“award ‘of grazing privileges to which the applicant is entitled_.-2.-. 


231 


3. ‘The provision in the Federal Range Code that in the event of*failure ~ 
a {for 2: consécutive years to. offer base in an. application. for.a. grazing. o 


bs ‘licénse* Cor permit, ‘such property ‘will lose its’ -dependency by use — 


“oF priority will be read independently of. and as.unaffected by the 


<Sprovision in the. code that.each year a, time. will beset before which 


“applications for grazing privileges must be filed and that. applications - 


“which are-not filed-on or before that date will be rejected for-that i 


| year in the: absence. of a » satisfactory ewe dustity ing the ak 


ADJUDICATION | ee ee ee 


. he Where, on appeal from a range manager’s award of grazing. privileges 


409 


-for the 1953 and 1954 seasons, a hearing examiner determined the _ 


applicant’s class 1 grazing privileges in accordance with the priority 


a period designated in the range code, and thereafter a special ‘rule’ 


with respect to the range involved was adopted which rule charged 
‘the priority period: upon which class 1 privileges were to be deter- 
‘mined for the future, the correctness of the noone examiner’s 


determination becomies moot-_ 2. __ EE NR TT CN ee is Re ts 


BASE PROPERTY (LAND) 
“Generally | re 

5. Base property may be invested with aeeeduaney by use by. east 
from other property if the application for transfer of base property 


> qualifications presented under section 161. 7(b) - of the Federal | 


Range Code designates specific property owned or ‘controlled by a 
“transferee with sufficient productivity to BUPROr the qualifications 
WO DG TYANSICITEOs. 2 wots ooo oe Sete ea tee eee 
6. Where grazing rights are aequired in excess ‘of the noMaencarabitiy 
of the lands to which such rights are transferred and the transferree 
thereafter. acquires additional base property, the excess grazing 


_ Tights cannot be attached to the after-acquired lands where’ the. 
transferee fails within the time allowed him by the range manager 


to offer such lands in a transfer of such excess rights____- Satie 
me Patented. mining claims of sufficient’ productivity to. ‘support base 


property qualifications may be designated as base property and. 


used to support an application for Federal grazing privileges. 


231 


394 


394 


Unpatented | mining claims cannot be. regarded” as. base -property:. wae 
of a Federal range user because in the absence of patent the holder::: 


of a mining - elaim igs without. right. to. “use the claim. for. ‘grazing: a 
* “PUTpOSses- qeer tense - +2 ron noe ne ~ ~~ woe cree ee ere: “- va ae sce 


“Dependency by lie. 


894 


8. The provision in the Federal Rang. Céde ¢ that 3 inthe. event tof failure a, 


eS” for 2 consecutive. years to offer base-in ‘an application for:a:grazing | 


8 -Ticense or permit, ‘such property will lose its dependency by-use or’ ‘pri- : 
a ority will bé read independently of and'as unaffected. by the provision _ 
| ce one code that each ads a tint e will be set before Bas pipes ro 
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| “GRAZING PERMITS AN D LICENSES—Continued 
. BASE PROPERTY (LAND)—Continued _ 
| “Dependency by: Use—Continued 


we, Rieter Rae, olla Mpegs C2) eee Sites, « 
er ea Sada tete swipe Ea peekla. Se nes 
ante! Me aay Ret als obeueaee Sim ee 


for. grazing privileges. must. be. filed ‘ae that a pplletions which are 
4 _not filed on. or. before. that. date will be rejected for that year in the © :,, tea 
absence of. a. satisfactory showing justifying the. late filing eee  409.— ae 


9. Where: an: application’ for: ‘grazing: privileges is: filed within 2 years after 
the base offered therein was first. recognized. ‘as having priority, but 
_ the.application was ‘filed. too: late. to.be. considered for. an award of 
grazing. privileges | for. the. year in. which. it. was. filed, the application 
~ nonetheless. satisfies. the. requirements - of 43. CFR. 161. 6(c) (9). and. . 
prevents: loss of: priority. of the base for failure.to offer it in an. ape 
plication for 2 consecutive i urna came enaiia eo 409° 
Ownership or Control - te ee 


10. Loss of ownership or. ‘control of. ‘property. a “which base. aoe - 
oa qualifications have attached results i in. the Toss of such qualifications. 
“feb qualifications to: specific property of sufficient prodaciay to eo 
_ receive ERSIR. cas on sopsbr aang ede at Saket ptenptbeneniang reat : 394 its 
SPECIAL DISTRICT-RULES. 6. 0h ee ee 
“ll. Where, on appeal from a range manager’ S. vaward ee grazing privileges. 
for the 1953 and 1954. seasons, : ‘a hearing examiner determined. the 
- applicant’s class 1 grazing. privileges i in-accordance with the priority : 
-period | designated. in the.range: code, and. thereafter. a special rule 
_-. with respect to. the range involved. was; ‘adopted which rule changed 
the. priority. period upon: which class. AL. -privileges were to be des, x3 
- 4ermined for-the’ future, the. correctness: of the hearing examiner’s =. a 
eo Ge eee hor ation becomes MOOb.-neeanansecnecennnneseeceeeeentee 231 
‘GENERALLY Cage SIE Hace Tae rn th St, Fe 
oe Abutting upland ace owners hay" ‘not: ‘assert a clair of “title; as 
‘against the United States, to either submerged lands or tidelands a 
any adjacent to Guam; nor may they ‘assert ‘similar ‘claims of title as 
to land. which: results. from the® ‘filling’ of submerged. landsor tide- -° 
| “lands. by such owner, his predecessor; or the United States_ eee ee 1938) 
ee 2 In view of the controlling. legal principles. relative to tidelands and 
7 submerged. lands’ adjacent to a territory of the. United’ States, the. 
language of the Guam ' ‘Organi¢ Act (48° U.S.C, 1952 ed., see. 1421f) «+ 
and transfers of land made pursuant thereto, may not be construed 
as ‘vesting ‘title or administration’ ‘of tidelands ‘or submerged lands, ; ‘, 
| filled’ or otherwise, in. the’ Government’ of Guam’ in | the absence of nae 


specific ‘authorization by ‘the ‘Congress__ 2 Dani ae eerie i Be EOE es | er 


“3, The settled law applicable to tidelands ‘and. submerged ldnds aaj ‘ieent _ 
to incorporated territories of the United States is equally: applicable oe 


ree 


to the Stade territory, of GU ao tooo ~ 193 4d | 


oe INDIAN LANDS ~ 7 
_ DESCENT AND DISTRIBUTION 
Generally, Po cts ee ee te . : 
ba In. eiobatea. ae restricted. estate: “ a. deceased. ‘Tadian of: the: Coa - 
_ Tribe :of. Indians of, Montana, No:person.:can- be recognized. as: the : 
_ adopted heir of such decedent under the act of March 3, 1931, (46 | 
498472598 | | : 


es eee ee a ee e ik eto oe 
esa RN a a ae Se er atigst . : 
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INDIAN LAN DS—Continued 
. _ DESCENT AND DISTRIBUTION—Continued 
Generally—Continued ee a re Page 
— Stat. 1494), unless: the adoption was ‘approved in the manner pro- 
‘vided by ‘that. act. The initiation of certain action to: obtain ‘the 
. required: approval’ of: the. Superintendent’ is: ‘ineffective: where: such. a 
approval ° was not given, ‘and; therefore, a status as an n adopted h heir 5 
of the decedent is-not. achieved _. oe lie AN gn Ur een) teen eS ee 92 
2. ‘Where the evidence upon which. an: : Higamiiier of “Jaheritanee deters . . 
ey mined the heirs of a deceased Indian is conflicting and it appears that 
essential testimony may be available: which has not been’ obtained, 
the case will be remanded. for a further heatitig 2222 22st 289 
3. The disapproval of a will of an Osage Indian by the authorized | repre- - 
sentative of the Secretary of the Interior results in a disapproval of 
| _the entire instrument, ‘including the revocation clause contained in~ 
the will, W here the reasons. S for such ‘disapproval extend to the entire | 
7 ineihiment.. 2. ABZ. 
4.. Where a testator a will Pavone a prior will but had included i in both 
_ instruments ‘simiar- devises, and:there is:‘no: reason to suppose’ that 
‘he would’ ‘have ‘made”the change’ ‘if ‘he’ had’ been aware ‘that: the = 
change would have. been wholly futile; the doctrine: of dependent 
relative revocation should be applied and the Tevocation ‘clause in. 
testator’ s later will should. ‘be: held to be ineffectual. to: cancel: the | 
prior wiil or to: destroy testator’ 's intention to die testate:.[....... 157 
5: Where the testamentary. capacity. of the testator‘is attacked, or undue . 
: influence. is: charged, and the protestants to.an-earlier will fail to offer 
evidence in stipport-of their: contentions, and where‘the: Field. Solici= : 
tor who conducted the will hearing advises that the will was prepared Reet 
and executed in accordance with the laws of Oklahoma, and that its. - 
‘terms were not unnatural, such instrument w ill be approved by the. 
Secretary. of the Interior in the exercise of. His administrative: discre- : 
‘tion under. the applicable statutes_ cata eth eee tte ee. Laie 
6. Only such person.as shall take. under the: will or a presumptive heir _ 
of the. decedent under: the succession: laws: of- the State of. Oklahoma, 
_ has: such: an. interést; cas: will: “permit: ‘itn tox ‘contest: the: will of an. 
Osage Indian_-__. Se eeemurewea ated Sele ae eee an ae : 
7. A: presumptive heir: of. an . Osage Indian, hoes Telationship to the 
decedent, is - too. far removed. to participate in the. estate, has no 
| right. to contest the will of such. decedent; .--<-s..ane-s indus 421 
8. While an adjudication of a testator’ g mental incapacity to manage oe 
his property is to be considered in the determination of his testa- 


“421 


_ mentary capacity, such evidence is not conclusive proof. thereof ae 421 
9.. The proponent: of an Osage Indian will. is not required. to. offer further on 
4 evidence after having presented. prima facie proof. ae Denne! 421 


10. A will devising most..of her estate to her church by an elderly. | 
| woman, whose nearest relative is a cousin, Is not an. Unnatural se 


| nh. The limitation are by. statute upon the qualification ‘of heirs | 
Of a decedent of one-half. or, more. Osage Indian blood, is not. Soo - 
: cable: to the devisees under 2 a wall of an BRS Indian. ne esas  AQy 


_INDEX=DIGEST 


IN DIAN. LAN DS—Continued 
DESCENT AND DISTRIBUTION—Continued 


12. 


13: 


-Wills—Continued 


The previous. wills of. a: aectaiee need: not: -be considered when his 


last’. will revokes all former wills and: no proof is offered. au: ew 


that* the last. will: was: APL V GLI se Se ee A Le ee ee - 


31 


Page. .¢ 


436. 


“The testimony. of an attesting witness:to a will: ‘who: tries: to cites sn 


the mental capacity of the testator and. the due execution of. the 


- will is entitled to-little credence and:should be. viewed with sus- 


44, 


~ OB. 


16, 


: . AY 


Picion aNd caunOns20 2s oat bC e  eeeet oe 
Funds paid to.an Indian from ‘his individual money account; upon 


- payment, become .nontrust. ‘property no: longer: subject. to the. 
. jurisdiction of: the Department. of the Interior. - The Examiner of 


4360 


Inheritance has no jurisdiction to determine the..use of such: funds... . . 
or to. order an accounting of the ee ponuen of the funds paid to the.” was 


Indian from his’ individual ‘aécount=/2_2-2---22-22 2-2 Le 
An adjudication. of a testator’s mental incormpetency to manage — 
his ‘property, is to be considered in the determination of | his testa- . 


mentary capacity, but such evidence is not conclusive -proof__ 


Testamentary capacity is a state of mental capacity of the business. 
then‘ensuing, ‘to be able to bear in mind*in’a géneral-way the: mature: 


436 


and: ‘situation of’ the” property,” ‘to yétnember* the Objects of the... *. = 


testator’s. bounty, and to plan. or understand the scheme of ‘dis- 


jig ci 5 (0) 1 eines meen re er One TE? ETO oe Lees 


An anticipated refund.of*taxes paid from the individual account of a 


an Indian, when received, will be included. in: the estate as omitted 


t 


436 


property. in accordance with 25 CFR 15.31 and the original. order |. 


of distribution need not. be. stayed, reconsidered or. amended. pending - 
ok the: receipt. of such. a. refund Sion eee oe eee eee 


a ‘LEASES: AND PERMITS 


. 18, 


Minerals 


486 


Failure on the part of the lessee of a mining Jease.of Tada lands e ee | 


exercise. diligence -in ‘the: conduct. of the prospecting and: mining 


operations, or failure to act in gotd faith to develop the.land for min- 
io ing the minerals specified will give. cause. for the cancellation of the ye 


POSSESSORY RIGHTS - 


19: 


It would be an. erica eat ‘acne to peanit: he. inet River | 
(Yurok) Indians to, diminish. the value.of the right. of occupancy in 
_Hoopa Valley: by paying .to:them a part of. the proceeds of the re- 


sources taken therefrom..The Hoopa Indians have occupied. this 


part of the reservation since 1865.and the benefits of.such. occupancy : 
belong to them. ~--2+2s--<}oe-oe-22==5 a eaeacien | coca areas eat hc | 


oRIMBER 


20. Although: no clear. authority has been delegated to the: pare of he 


59. | 


the Interior to dispose of timber upon allotted Indian land without = 


the consent, ‘express or implied, .of all.co-owners, he has authority, 


oo and also a. responsibility. to approve and facilitate the sale or other 


salvage | oF timber thereon without obtaining unanimous consent, in. 


| order 0: prevent loss.from fire, decay, insect infestation - or disease. 


108 


_ INDIAN LANDS—Continued | 
‘TRIBAL LANDS - ee ee | 
so. Generally _ eee tate 
\ 


Page 


21. Nothing ‘in :the. Executive. Order of October. 16, 1891, indicates an... 


_ intent: to confer upon the Klamath River Indians an interest in:the 7 
“0 realty of the original. Hoopa Valley: ‘Reservation... _ Despite the. ens 
 dargetnent of the otiginal Hoopa Valley. Reservation, the Klamath ~ 


‘River Tribe was never merged with nor absorbed into the Hoopa. 


_ Valley. Tribe. : Therefore, the fact that the Hoopa Valley Tribe lim- 


-_ ited the scope of its jurisdiction under its 1949. constitution. does the 
_ Klamath: River Indians ‘no injustice. As an independent tribal ... 


- ‘group, neither the Klamath River Indians nor their.successors, the ee 
«BO 


. Yuroks,. have.any property right in. ‘the original 12-mile square..-_ 
: INDIAN REORGANIZATION. ACT" : a ee - 


lL Section 16 of the Indian Reorganization Act was raced to facilitate 


and to stabilize tribal political organizations. Section 17 was en- — ‘ 


cs acted to ‘permit a tribe so organized to charter a business corporation 


to facilitate its business activities. They are separate legal entities, | 
having different powers, privileges and responsibilities... -----~- bil 


INDIAN: TRIBES” - sai Oe. ee Se . | | 
| GENERALLY i a a ee She ts a or 
LA tribe tigeiniaed under section: 16 of the Indian Beersenieation Act is 


a political body and is a separate entity from a corporation char-— 
‘tered uider section 17° of the Indian Reorganization Act, having = 
’ different powers, Benaleecs and is tas manent as ase 3 


- CONSTITUTIONS * : ee 
2. Failure of the Secretary of the Interior to disapprove a Tribal Council 


ce 


a 


ordinance which is inconsistent with the tribal: constitution does > 


- MEMBERSHIP — 


‘not validate the ne ee = ey eee 


3. Failure of the Secretary of the Interior to disapprove a: Tribal. Council cre 


‘ordinance which is inconsistent with the tribal constitution does: not. 


Or s.. 


‘validate a ordinance. —-- BGR a ee 32 Se es ee ae 


= RESERVATIONS” 


” 4, Inasmuch as the Indian’ Reorganization’ Act provided a aiethod ‘of 


uniting the Hoopa and Klamath River Tribes, and both tribes re-- 


: jected: such‘ a plan, it is our opinion ‘that these groups remain and - 


‘must be recognized ‘as independent tribal:groups until such time “aah 
‘as they’ affirmatively and voluntarily form a ‘consolidated: govern-- 


mental’ ‘body having - jurisdiction over the total ‘reservation. both —- 


‘as to government and as'to economic resources. Such a confedera- 
* tion or consolidation has not taken place - ~ a err | 


‘TRIBAL GOVERNMENT | 


59. 


. The Commissioner of Indian Affairs has been correct, ‘asa eather: of ae 


: law, in récognizing: tribal title to ‘the communal jands of the 12: 


“miles square Executive order reservation’ in the. Hoopa Valley Tribe. 


The | Commissioner’ has-been. further: correct in’ paying out per 
| eapita: ‘payments: as-authorized generally by the:act of March:-2, . 
“t- 1907-84 Stat. 1221); to enrolled ‘members: of’ the’ Hoopa: Valley | 

> ee a ee ee ee ee et ee ae 


“WNwEE iaHer a ee ee 


_ INDIAN TRIBES—Continued : 7 eS » . & shee, rat — SEE SL 
, Pe ST RIBAL GOVERNMENT—Continued . . Ee aS 


6: . Nothing in the Executive Order’ ‘Of Ottober 16; ‘1891, indicates an‘in-’ a 
tent to’ ‘confer upon the: Klamath River Indian: an’ ‘interest: ‘in! the’. 
_ realty of the’ original “Hoopa” Valley’ Reservation: “ Despite the 
~~ enlargement of the original Hoopa Valley. Reservation, the Klamath 
- River Tribe was néver merged with nor’ absorbed into the Hoopa -<" 
| Valley: Tribe. “Therefore, the fact that’ the’ ‘Hoopa Valley ‘Tribe 
~ littited the | scope of its jurisdiction under- its 1949" constitution’ 
does'the Klamath Rivér Indians no. injustice. AS: an independent’ 
~ tribal group, neither the Klamath River Indians nor their successors, ° | 
the Yuroks, fave any eee! sate in 1 the a emule aioe 369 


“INDIANS eae , 

"DOMESTIC RELATIONS a . - . 
os In probating the. restricted estate of ¢ a acceaed Indian of the co ae 
_ Tribe of Indians of Montana, no person can be Tecognized | as the 
adopted heir of such decedent under the act of March 3, 1981 (46 
| “Stat. 1494), unless the adoption was approved: in. the manner pro= ee 
vided by that’ act. ‘The initiation of certain action to obtain the | 

required approval of - the Superintendent: is ineffective where such’ 
approval was not given, and, therefore, a status as an’ ) adopted: heir | 

of the decedent i is not. achieved. 2-2. ----n sa Ee eee ees eee aust |. 92 
MINERAL. LANDS | — ee 7 
| '. DETERMINATION OF CHARACTER OF. 


1. The nonmineral character of public land is Getabllatied by the incision 
of the land in-a patent under a. railroad land grant which excludes: | 
mineral lands.and cannot be disturbed after issuance of the. cai ta 293 
MULTIPLE MINERAL DEVELOPMENT ' 


2. Section’ 7 of the Multiple. Mineral . Devel phient re ances % all: 
conflicts between a lessee, applicant, permittee or offeror under the: 
mineral leasing’ laws and a claimant under the mining laws, including: | 
mineral claims based upon minerals now subject to disposition. ony 
under the mineral léAsing laws. .__-__-----.-_-_=---___--2--_e-e 245. - 

3. Section 7 of the Multiple Mineral Development Act.may be invoked... 

_ against all unpatented mining claims, whether they are identifiable | 
or not.or whether the names and addresses of the locators are known 
| OF 0Ob so Soo ta eee oe ee . 246 
_4, The fact that an application for & voineral ‘patent has been ‘filed for = 
~~ lands. included within an oil and gas lease does not prevent the oil . 
ce and gas lessee from. initiating proceedings under section 7 of the. * 
| Multiple Mineral Development Reh a eet ete eae 245 | 
ra Where an oil and gas lessee initiates action under section ‘7of the... 7 
er Multiple Mineral Development Act ‘for land. covered. by an applica- 
tion for a ‘mineral patent, the proceedings will be allowed to continue " 
: through. publication | and the filing of a verified statement, by the pa- 
~ tent, applicant, but then the. section a ‘proceedings will be ‘stayed | Ts at 
until the ‘Patent application i is z Hlepoeed Oh ewSpeaeeeseennaee — 245. 


—Piige - 


Senet 
“. 


MINES AND MINING 


, MINERAL LEASING ACT 
|. GEN ERALLY 


Ad The Secretary of ine Tntsvoes is not: authorized. re awe to efectiate- | 
' the policies. of the Mineral Leasing Acts: Bo. singlemindedly. that. he 


is thereby equally: required a: aprore the. objectives of. me wildlife 


conservation: laws..___- Se a re et a 


2. The: Secretary. of: the: Interior. ion his: delegate) ‘ig authoreed by. section: 
29 of the Mineral ‘Leasing Act to issue a permit for slant wells to. 


_ be drilled. through lands subject. to that act, even though: the land | 


for which the permit is issued is merely covered by.offers to lease for 
oil and gas, but no eases. nex been gee Seacawtecs ee 
LANDS SUBJECT TO : i en ee a a 


Spas 


305 


AUT 


3. Where the records of an renee’ how. that publie 1: inns have: sme, a 


been set aside as a permanent addition to an Indian reservation, 


those lands are not. available for oil and gas leasing under the pro~ Th : 
—. G46. . 


visions of the Mineral Leasing eee Sct ee 


-d.-The’ ‘Bureau ‘of? “Mines: pursuant. to: ‘eon. 5 of. the: adt: oft “May: 16, 


1910, as amended (36 Stat: 369; 30 U.S.C. sec. 7), and sec. 212(a) oa 


of the Federal Coal Mine Safety Act (66 Stat.-692, 709; 30 U.S.C. 
sec. 482(a)),. has the authority to revise existing regulations or to 
promulgate new regulations affecting equipment in gassy coal 


mines whether previously certified as permissible or not, provided, 7 


; (1) the regulations affect equipment acquired and certified as per- "s 
missible subsequent to July 16, 1952, and not excluded by the pro- 


visions of section 209 (f) (1) of the Federal Coal Mine Safety Act: 
(2) a finding and: determination. is. made bythe Bureau based on _ 
facts and circumstances not ‘conclusions that the equipment is not _ 


experimental but is a demonstrated safety. device designed ‘to: de-. 


- grease or eliminate: mine fires and explosions: caused: by the use of 


such equipment in. gassy coal mines;-and (3) that the provisions = 


of the Administrative Eapeeaure aie TC U.S. C. secs. eae aie are 


followed... ahead ee ee eee ee eee eee eee) pie el ei as : 


MINING CLAIMS 
GENERALLY — ed | 
1 a oil and gas lessee 4 is nob In. the category of those who can ad mnie 


. file an adverse. claim against a mining. claim during the period ¢ of | 
- publication | of notice of an application. for patent: to. the mining | 


2. Where the ore of the Department. Show a tract of Jand tobe free | 
from an adverse claim, an oil and gas lease issued for such land is | 
prima facie valid éven though it appears thereafter that. a mineral : 


location has previously been made on the tract__.....2.--__-_-_- 
3. Where a mineral claimant applies for a patent for land included within 


a prima facie valid oil and gas. lease, the mineral entry. cannot be. 
allowed until the mineral applicant. has established the validity . 


of his claim in a contest brought against the oil. and gas lease or at a 
hearing ordered by the Department at which the mineral claimant 


will have the burden of proof. -~.~-. sheets iced ~ a awe nne SEE c 


ra 


INDEX-DIGEST . =  ~ 35 


MINING CLAIMS—Continued 


oe - CONTESTS: a) 3 ae a Se en oe mes an "Page 


zl 4. When the. Gevernment: charges that: no: Aisomneey: he been: ‘made 
“within: a mining claim on land-open to the operation of the: mining 
laws, the contestee may show that. discovery oceurred after the.con-. 
test. was. initiated, in-the absence of a. withdrawal of the land. from 
7 the. operation. of the mining laws:in the-interim__-.......-...----- a © 
5 Where’ evidence introduced: by the Government i ina contest broualt a 
: against the validity of a mining claim tends to show that no dis- 
covery has been made and where that evidence is supported by oo 
evidence of the contestee’s witnesses and where the contestee has 
‘not. been able. to produce convincing evidence that a discovery has: 
been made, the Government will: prevail and the: claim will be de- | | 
_ clared null and WOIN ote i Sed eta een ec a ee eee 
° DETERMINATION OF VALIDITY _ | 7 : - “a 
| — in. determining whether a mining claim is a valid claim, evideute : 
detrimental to the contestee producéd:: at the hearing through - -the:. 
examination and cross-examination” ‘of ‘the’ ‘contestee’ s° “witnesses ox 
oe) Jeti beeOMsidered a2. 2S ee reek es elec See ee Ss 1 
7. The fact that a mineral locator has filed an’ application for ‘patent ae 
aud. paid the purchase price does not leave the Secretary of the 
Interior: with only the ministerial function of issuing the patent, 
but the mining: claim i is: aes to ple and: contest to devermine: a on 
its validity____-_ Bt Oc a ee ae er -. 245° 
8.. The. Department of the Enterior has (ane eeboniecd a distinction = —~ 
_- between two categories of cases involving the determination: of . 
validity. of mining. claims, the first category including cases where _ 
the validity: of a claim turns on the legal effect to be given to facts. _; 
of record: (a question of law) and. the second category consisting . 
of cases. where the validity of a claim depends upon the resolution ofa’ 

- factual issue (a. question of fact).. The Department has.always. | 00 
held hearings. in the second category of cases but. not. in. the first » 
*™ SGA OD OLY fo haat eS a a ee ce ee es - 336. 

5 Oy The Aauminintrative Esceedine Ack does not require ike holding of = 
hearings in mining cases where the facts are.not in dispute and the - 
validity: of a. claim presents solely a legal issue;. therefore a hearing. 

ce is. not required before holding mining claims to be null and void. 

-“beeause at -the.time:.they.were: located: ‘the: :lands:-were: -included. in’ 

| - outstanding small tract. leases. _._- CaS. ei ee FBO) 4 
DISCOVERY | ie | 7 fee te 


| 10. To satisfy the requirément of dinesvees on a placer mining claim 
located for sand and gravel prior to J uly: 23, 1955, it must be shown — 
that the deposit: can be extracted, Femoved, and marketed at a. 
| PYOGle 2. ose So ee eh ce eee eet oe 7 1 
11. When the Goveraient changes that no dikcoras has heed nae | 
‘within ‘a mining claim on:land open to the operation of the mining 
laws, tHe contestee may show that discovery occurred after the 
contest was initiated, inthe absence of a withdrawal of the’. land 2 


: from. the operation = the mining laws in the interim .’___ i: 2. oo A 


he 


36" 


Ragen CLAIMS—Continued 2 ee eee 


INDEX=DIGEST: - 


..DETERMINATI ON OF VALIDITY—Continued 


“Where evidence introduced by: “the: Government: in-acontest brought :/ 
against: the: validity” of a mining ‘¢laim‘tends to. show that po dis-» — 


(12, 


Page 


covery has been’ made and: where that evidence ‘is supported. by. 
_ evidence of the contéstee’s “witnesses” and’ where: the ‘contestee: has: 
not :-been able-to. produce: convincing evidence: that: a-discovery ’ has. 


been: miade; the Government’ will prevail and the ‘claim. will be.de-\> a 


: — 18. 


14, 


~ values increase with: depth. is not sufficient. to nya eates a. mining a 
3 23 a wo: 468 


clared null. and: VOU es os Ee Sse ee a et 
Where the ‘alleged discovery’ ina. iiining™ claim: consists. only of ani: 
- indication of tungsten and* dirconiurm: which: of: themselves. do.not: 
- warrant a reasonable man in the“further:expenditure of time and: 
money with the reasonable*préspect: of success: in-an. effort to. 
- develop a valuable mine, there has -been.no valid discovery of: a :., 


valuable mineral deposit within the meaning of the mining laws2L0% 458 


In the absence of a valid discovery:within:the meaning of the mining = 
laws, the: mere hope:or expectation’ based. upon.@; general belief- that. * 


LANDS. SUBJECT TO . 


16. 


16, 


17. 


18, 


20. 


Prior to passage of the sae a Parent! ll, 1955, sonal eabieoedt in. an. 
existing power-site withdrawal were not open to mining location, : 
and: a mining. claim located: subsequent: to a-withdrawal of the-land - 
for power-site purposes, but prior to .passage. of the act,..is: null.and:: 
void where the land embraced-in the elaim had not‘been restored.to — 
entry under. section. 24 of: jee) once panied aa at ‘he ume of 7 
MWOCaiOns= 22. 2 ee ee es 7 
Neither the Atomic Energy Act ‘of. 1946 r nor the Atomie Einérey he : 
of 1954 restored to the operation of the ‘mining laws-lands Every: | 
_ reserved or withdrawn. fromthe operation’ of those laws__22 Loe. 2 5 og 
The act of August 11, 1955, the Mining Claims Rights Hectorauen: 


145 


166 


Act of 1955, did not. open to mining location. land which was previ- : 


ously withdrawn or .reserved.for. power. development or power sites: 

and which, in addition, was:withdrawn for reclamation purposes... °°166 
Mining claims located on land.withdrawn for power site purposes; 
are null and void: where such loeations were made PHOr. to. the a = 
of August: 11,. 1955_ em ae eee a ea Ee ee Se <2 
Prior to: passage of: the act of August 11, 1955; lands” eainraced: in: 


power site. withdrawals were not. opén.to mining location, and 2:: 


166. 


mining claim located subsequent to a withdrawal of the land for. * ~° 


power site purposes but prior to passage of the act of August 11,1955, - 
-is null and void -unless the land embraced. in- the claim was restored oud 

to entry under -section’ 24. of: the. Federal Power. Act at .the. time ease 
Ws ad (ocr 915): teen eae en ere Inn oem COPE MOE otis TES 
A mining claim is Sooner. dediered null and void where the iseation & 
was made at a time when the land-embraced in the claim. was in- 


207 


cluded in a proposed withdrawal-of the land which. would exclude : — 


location under. the. mining. laws,.and: where notice of: the proposed,. 


. | withdrawal was recorded ‘On: the. serial. register Bnd. tract. books Of: 


a * INDEX-DIGEST 


. MINING cL AIMS—Continued . + , rs eo rte oe abtictalecd ee ek 3 
* LANDS SUBJECT TO—Continued — _ eS cao 
- “the land’ officethe: ‘notation? having*the: effect of sogrepaticig: tie. 
ee “Yands included i in the ‘proposed withdrawal from. location: uiider the 
. * mining laws. to: the- extent: that: ne withdrawal, if effected, ould 

E ‘prevent’ such: disposal_2- 2-2 2. a ee ee ten 
. . 21, Anattempt-tolécate a mining claim rminde’ while the lands ig included Pe 
-  invan application to withdraw the land. from location or’ ‘entry under 
the general mining laws for the’ use: of @ Federal agency is ‘invalid. 

~ ‘since the notation of the ‘filing of thé application-on the:land office 
“records segregates the land from: lands available for disposal under 
the public jand laws to the extent that: the broposed withdrawal 


485 
22. Lands ir in power site withdrawals ‘were not open to Tooation of 1 mining. tt 
: ; claims until the adoption’ of the: Mining. Claims Rights: Restoration _ 
* Act of 1955 on August 11, 1955, and any attempted location before 
een that time ‘subsequent to the withdrawal of the land for power site © 
re . purposes is null rand ee sacar se a = eo eae! aR ae ot 
7 - LOCATION is ee ee ee ee a ea ee 
28, Prior to the enactment of the act’ “of J uly. 23, 1955 (69 Stat. 367; 30 ee 
U.S.G!, 1952'ed., Supp. IV, ‘sec. -601),” no ‘right-of-way across a valid, es 
“unpatented mining: claim. which would continue. after patent could 
be initiated solely through. construction by the United States. The | 
act above cited, which reserved. to the: United States the. ‘right of .. 
“access across: unpatented: mining “claims; was limited in its effect to. 
the period ‘ ‘prior to the issuance of patent” to the claim ‘and eannot 
be construed to authorize such access across such a claim after issu-“° ~ 
ance of ep earn or ee eee er aoe 
24. A mill site which is used solely i in 1 connection with placer claims is Be 
2 . 458. 
25: A mill site which is not used for mining’ or milling purposes in con- | 
4 nection with a lode claim and which does not contain: a quartz mill’ . 
“or reduction works i is pabnabe ie deat jun ha es 3 Bocaate 
PATENT ee eee 
26. ‘Prior to the Gansinent ‘of this ‘agk ‘of July, 23° 1955 (69 Stat. 367; 30 7 
US. C., 1952. ed., Supp. IV, sec: “60 1; rio right-of-way across a ‘valid, | 
“unpatented mining claim ‘which’ ‘would continue after patent could 
be initiated solely through construction by the United States. The . 
act above cited, which reserved, to: the United States the’ right: of 
aCCeSS across unpatented mining, claims; ‘was limited in “its effect: 16.75 
, the period “ ‘prior to the i issuance of patent” to the claim and cannot — - 
__bé construéd'to authorizé such.access across sucha claim after issu- _ 
“ance of patente ee eee. 
‘POSSESSORY Rit 6 ee ee: 
oT: Possession, of the surface. of the lena included i in an 1 unpatented min- 
ing claim does not permit the locatér to use the mining’ claim for 
| grazing pUrpOReR or r.to grant has Privilege: to, ENOTES: comer ene 


485° ae 


458 | 


“38 
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“MINING CLATMS—Continued 
_ SPECIAL ACTS: 


98, 


—. 29, 


30. 
Si, 


32, 


Mining claims located on land: withdrawn. for] power site| purposes 7. 
_ are null.and yoid where such. locations were made prior to the act 
of August 11, 1955___-_.- SE Me I SOT aE eT a eR 
Neither the Atomic ‘Energy Act of. 1946 nor the. ‘Atomic Te ‘Act 

_ of 1954 restored to the operation of the mining laws lands, previously © 
. reserved or withdrawn from, the operation of those deWSeso. ces 


166 


166 


The act of August 11, 1955, the. Mining Claims Rights Restoration © 


Act of 1955, did not open to mining location land which was pre- 


mining claimants when. such statements are filed after. termination 


of the: period of 150 days prescribed by the statute for filing such: | 


StRLEMION (652.2 i ee i ie oe is Red 
Where the deposits for Which a mining claim has been located are a 


common variety of sand.or:stone,are of widespread: occurrence, and. 


: viously: withdrawn.’ ‘or..reserved for power development. or power — 
sites and which, in addition, ‘was withdrawn.for reclamation: "PUTT ae 7 
1660. 
Verified statements Kesauied under the act of July 23, 1955, are P> © 
‘properly rejected and the use of surface resources denied to the | 


481 


are the country rock of the area, they are materials which the act of : 


July 23, 1955, has removed from the category of valuable mineral 
deposits locatable under the mining laws and the fact that they, in 
common with all similar materials, may be of use and value for com- 


‘Mmercial purposes does not exempt 2a from. the stricture of the 
2 0 = eee nO CN Cn eo EM a eck ates Gres aaa 


SURFACE USES 


33. 


é 


Verified statements feudirea under the act of fal 23, 1955, are 


properly rejected and the use of surface resources denied to the 


458 


mining claimants. when such statements are filed after termination . . 


of the period of 150 days. prescribed: by the statute for filing such 
statements ———wn-wn—-an-nwonn— 5 as aaah tae te ara ee nnennHe-- 


WITHDRAWN LAND 


/ 481 


34. Prior to passage of the. act of August 11, 1955, lands euibraeed in an — 


- 35. 


existing power-site withdrawal were fot open to mining location, 
and a mining claim located, subsequent to a withdrawal of the land 
for power-site purposes, but prior to passage of the act, is null and 


void :-where:‘the: land.emibraced::i in the: ‘elaim.,had. not. been. restored: 
to entry under section 24 of the Federal Power Act at the time of 


Cae: eso 2 eae Ree Re RGID a me eT aE EP OL to? Ee lg eee Oe oD 


Neither the. Atomic Energy Act. of 1946 nor the Atomié ‘Energy Act 


of 1954 restored to the operation of the mining laws lands previously 


_reserved or: withdrawn from the operation of those laws.___.__.--. 
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36. The act of August Il, 1955, the Mining Claims Rights Restoration 


387. 


— Act of 1955, did not open to mining location land which was pre- 


viously withdrawn or reserved for power development or power oo 


- sites ‘and’ which, ‘in addition, was! ‘withd¥awn for recldmation” a oie 


Mining ¢laims located on. land withdrawn for power. site purposes. 
. are null and void where such locations were made prior to the act of 
August £1 O00 ene eee ece ees oes cee tease pee nee = eee Peer | 


166. 


SINDEX-DIGEST BQ 


“NOTICE: = te i a Gee oe ee es eee See Rake: 
ah. ‘Section 31 of the Mineral Leasing Act, authoieine eancelliition: of gee so 
noncompetitive’ oil and gas:lease’for failure to comply with the: .. 
terms of the lease after:30-days’ notice sent by registered mail to: 
. the record address ‘of the lease owner, is-fully complied with when 
the default notice was sent. to a person representing himself as attor- 
ney for:the lease owners, ‘and. where all previous notices had been - 
_ addréssed-in.care of such attorney and the lease owners had never | 
indicated: any: other address’ to- which’. notices: ‘and: ‘communications — 
.vonesining the lease should be peNb ee hetak ow belie gonto-a-e SOE 
ol AND GAS LEASES | | 7 
«GENERALLY | | 
1. A remote. assignee of an oil: and gas ‘lesues has no standing,. in ‘the 
absence of supporting evidence, to claim that the original: lessee 
‘did not consent to the terms of the lease as it was issued__.----.-. 106 
2: Where all the oil and gas lease offerors are maintaining both public . 
_- domain and acquired lands offers for the same tracts of land, where 
no: one of them.jis. insisting, that, a lease must. be issued only. under 
one type of. offer to the exclusion of the-other but each is. willing to 
accept either type of lease, where the Director in a carefully con- 
_. sidered opinion found the lands to be leasable only as public domain, 
and where there is no obvious error in the Director’s determination, — 
| _ there is no necessity to disturb the ae 8 determination... ...- 369. 
ACQUIRED LANDS LEASES , 7 = 
3. Where the United States quitalaine to pears persons the mineral ; 
rights (excepting and reserving only coal) in acquired lands.on which 
-—oil.and gas leases are outstanding and the quitclaim deed does not 
_ except or reserve to the United States any right-or interest as lessor 
_-- under the oil and gas leases, the Department retains no jurisdiction 
_ over the mineral interests covered by the leases and after execution 
- and delivery of:the deed, the grantees of the United States coon | 


the lessors of the oil. and. gas leaseholds- OnE Oe Ort Ok ER Oe 299) 


APPLICATIONS a Shc 
4, In order to have segregative™ effect so as to prevent land toi be 
open to filing, an application for a 5- -year extension of an oil and’ gas : a 
‘lease. covering: the:land must be filed by: the.record. titleholder. of. the_ tes 
. lease, an assignee whose assignment has been filed for approval; AT 
operator whose operating agreement has been filed for approval, or. | 
| - one who purports to act ‘as agent for any of these persons__.__--_- — (2 
5. An applicant for an oil and gas lease acquires no vested right to havea 
~ lease issued but only an inchoate right to receive a lease over 2, later. 


applicant if a lease is issued____.2..__. Wy SS aucune aes eens » 106. | 


6. An applicant: for a noncompetitive oil and gas lease who filed his offer . 
“prior to the amendment of the Mineral Leasing Act by the act. of 
‘July 29,:1954, had no right to have a lease issued to him after that._ 
-date:subject only: tothe provisions:of:the-Mineral: Leasing: Act astit 
. existed prior to the amendments of that date, and the Secretary of | 
- the Interior had no authority to issue a lease after July 29, 1954, free 
_- from the amendments made on that date merely because the offer 
- for the lease was. filed prior to that date.._.....-.........-_---- 106. 


10. 


UL. 


40. 
Nol eg 


| OT AND GAS LEASES—Continued 
— APPLICATIONS—Continued _ 


7. ‘Where. Jand. is: shown in the! teats ae as a beep included. in. an. out-— 


| _ VENDEX-DIGEST 


-standing: oil.and.gas lease and the lease in:fact has: been, relinquished 


_ «anda, second lease :has: been issued:for the-land and also. terminated, 


all: without any notation in- the tract. book of. the termination of the 


first lease. and. of the issuance and termination of the second: lease, 


_ -the-termination of ‘the first lease, the land does not become.available .: 
| “for filing subsequent’ to the notation of termination of the: one 


12, 


1B. 


_ altered, by time and by. words. referring to existing features. and. it. 


-the-land. doesnot -become available: for. filing. subsequent. to. the 
termination. of the second: NeieB ie 5 ale case el Se 
oe, ‘Where. land is shown in the tract. book: as being! included: in -an..out-. 


oie isin dt te 


Wy Fats, Dyes ate ws 
- time ee kee 
ee he ae mh Ay 


Page — 


standing oil and. gas lease and the lease in fact has been relinquished, aan . . 


_ and a-second lease has been issued for the land and also terminated,’ 


and the tract book shows the termination of the second lease but not’ om 


‘for must..be Tejected because the, land is not available for further 


_vleasing. until such:notation: is made.-.0-...04-- oes tpee nee 
Where. a: lease is offered to an applicant. subject +0. a eatHGtsd 1 drill. _ 
ng. provision, whether.-the applicant will be able to. operate. the 
«lease. in. accordance -with the. restriction. is a matter pertaining to — 
. performance: -Of lease obligations and not to. his. qualiheations as an | 


applicant for the leag@. 322 4cce. ne ers lie Re Sieg ala ite eae 


| . 185 
(8. A regulation which ener that where. a oneamperice il. oa gas 
~ lease is: relinquished the land shall become: available for. the filing. of 
new leasé offers upon the notation: of- the relinquishment on the © 
appropriate. tract book is applicable even though the notation on the 
tract: book of the existence of a prior lease may not have been made — 
until the same date that a relinquishment of the lease was noted, and. : 
_ .an- application: filed. prior: to the: noon of the velinguishment, is 
prematurely filed -and must:be re] lected. hel ose oe Soe ee 7 
An oiland gas application filed prior to the notation on: the appropriate. ie 
atract book of the relinquishment of a prior lease on the land applied - 


227 


An application for a ngndompetilive oil and. gas lease. of lands ~ 


- patented under a railroad. land grant: must be rejected. because the 7 
United. States does, not own. such Jands_ or the mineral deposits | in 


the lands... Ee Dae Seer NN ER Ree Py Benet Dee i omen Ope eee 
Where an offeror describes a ieaok of uasaryered. ikaal be referenes 


to nonexistent corners of an. ‘unofficial survey. created. by projection 


993° . 


on an 1898. Tap whose topographical features. have ‘been greatly 7 


_is.not possible to identify the land applied. for. without consulting See 2 


. other maps and records, which have not been filed with the offer 


wand are not: part of the. record i in the. case, the offer must be rejected. “s shy” 


for failure to. identify, the land. epplied for when a. Proper ‘interven- 7 
_ing offer. has. been filed. ..2--. Re ee a ie ane oe Fae a rere . 
An oil and gas offer for unsurveyed pubiié | land. which. does not ae 
__the metes: and. bounds description .to..a. corner of. a public. land a 
r .SUIVeY,:: as required : by. the pertinent regulation, is defective and 
o earns, the offeror. no POUL 52361 eset en eee eet ree enter ees 


369° 


INDEX-DIGEST: . | : 


rowers 


= “OL AND GAS LEASES—Continued_ . i hart Wye ad RAT 1 ge ie i 


we saPPLICATIONS—Continued | = de ee ae een ae 


15, Whiere‘an’oil' and gas ledsé. offer: for an x uniginvayed. tract of land: con=' 
_tains.a metes and bounds description consisting partly of references’: 
td natural features: of ‘topography: and partly to the lines‘ of un-= 
official sections: created ‘by: projection; but the offer is accompanied * 
| | by:an up-to-date’ map on which is shown:in: great. detail natural:and~ 

- artificial: structures,. contour lines, degrees. of latitude and. longitude; : 

and other items, and on which the areas applied for are clearly: 
demarcated and where the area applied for can be accurately located + 

onthe: earth’s surface, the: metes..and:bounds description is. not: 


i defective bécause it-is. not limited solely t to lines connate natural... 


“48, For. leases. to’ Became ceceentod finn ee aa thus-é €n-' 


te. 


| - and: artificial: monuments is. 2ite nu a fe eee des 
16, Where--a-metes-and: bounds. description, of. ‘aD. aeneverad Senet. ins: 


-an- oil and.gas lease offer. is tied:to-the corner of an approved public.: 
land survey: and where it is possible to. identify the area. Applied; 
for accurately from- the words: of description in the. offer’and an : 
. accompanying : map. which: is part: of the offer, the fact that. nee 
corner..used as a-tie may ‘no longer be existent does not render: ‘the. 


ASSIGNMENTS. ‘OR. TRANSFERS _: 


17. Any: ‘assignors as well as assigneés are parties: in: interest: 1s a a déiaict: 
which vacates in part prior decisions approving their assignment: of 


* Page | 


a _ 


offer: invalid cen wo we eee eRe en eee ee _- a bata a ed mi mt Se lee 369 


oil. and gas leases, and failure to include an‘assignor as a party in in-”: 


‘terest. to.such a decision by the Acting Director of the Bureau: ‘does’. 


_ not defeat the pete of the secu to: api to the Reurstaty there- 


? 
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wane 


titled to the extension authorized for segregated leases, an assign=. 9 *' 
ment must:be filed when there is at least.one lease month remaining 
in the term: of-the lease. A partial assignment filed during.the’last : 
month of the lease term cannot. become effective to. segregate. the . 


ery lease and to entitle the segregated portions to any extension. Humble. 


Oil & Refining Company, 64 T.D. & (1957), distinguished. Associate - a 


Solicitor's opinion (M—36448) (June hyd 957), overruled in part. --- +. 


19. Regardless of, when approval is given to an assignment of a portion. of . 


_ an oil and gas lease, the assignment, when approved, is effective from 
the first. day of the lease month Toloaiae the date, of its ee in the. | 
proper, land. office. _ et ee VE ae Sia aes ee ee a fe rates visit 


316 


20. Instruments in which an. ‘assignor agrees ae ‘sell, assign, cane 
| transfer, and. set, over”? * portions of two leases and the assignee ob- 
tains all. of the: assignor’s right. under the leases to produce. oil or gas . : 
from. Zones. below: 4,000. feet are assignments. and. not “subleases. in ae 
‘the nature of operating agreements” even though, by separate agree- 


seg ment, the parties to the assignments mutually promise that under... an 


- certain conditions either party will. transfer his interest i in: 1 the leases .. o 


_. . , to-the. other DANG A ee oo ee a ee ee 
2. Where | there i is. dispute between. the parties - a jreneter of interests. 
 in-an oil: and. gas lease. as to whether. the. transfer constitutes, an as-.. 
pp signment of record title or an operating agreement, the Department... : 
will not approve the transfer until. the dispute. is resolved’ by the 
“Parties or. the. courts... ----~--~. eeaciiae Bee Ses eee ee Dee... 


Fae 
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‘om AND GAS LEASES—Continued S Tee eee ee ee ee Soyo 
. ASSIGNMENTS OR TRANSFERS—Continued ee Pane 
“99. Under section 30(a) of the.Mineral Leasing Act, as ound on ee re 
58,1946). an- assignment: or.a sublease. of.an.oil-and-gas:lease:cannot. . 
a take effect. unless three original executed counterparts thereof are. . 
. filed: in the proper land office, and this requirement-is applicable to. 
- * assignments. filed for approval after that date even though the assign- ' 
‘ments:were executed DHOE to: that date. Be OS oe a oS 
CANCELLATION: : ts 4 ices aS Be pay, hear, Wels Bae ae egal, oe 
cry 28: AP nino Heo APOEitINE: éilvand ‘gas Tease on.  tanidst not: Savon to obtain” 
| valuable deposits of oil or gas is-properly. canceled where the lessees... 
- are notified by registered mail thateither a: bond must be ‘filed or - 
~~ advance-rental must be paid under their lease:and that-if the default. 
ae continues after-30 days from service of notice thereof the lease ‘will’ 
_. be canceled without further notice, and: were: the: lessees a not 
a: comply ‘with the requirement: 2.222222 L fell eet kt . 
24. Section 31‘of the Mineral: Leasing Act; Gathoriine caneSHAtiOn: or a. 
noncompetitive oil and gas lease’ for failure: to comply with the ~ 
terms of the lease after 30 days” notice:sent by registered mail to the 
". . peeord-address of the lease owner, -is fully complied. with when the | 
_ default notice was sent to a person representing himself as-attorney 02. 
_ for.the lease .owners,' and where: all.previous. notices: had been .ad-.. .. 
‘dressed “in: tare of *such-aitorney.. and, the lease: owners: :-had::never : 
indicated .any. other: address: to. which riotices: and” ‘communications: 
—- coneérning the lease should be sent. - 2-2 2-4-es2-2-2 cece 
25. The.fact'that previous defaults-on the part of lessees may have been, — 
*. waived, does not estop the cancellation of an oil and gas lease where: 
fem the: present. default has continues for’ 30. days: after notice... - wigeas S61 
.DYSCRETION To: LEASE - : eee ee ee ee ere 
26. The granting of oil and gas fear on Federal lands i isa ee swithixt : 
the discretion of the Secretary ‘ofthe Interiot ‘and regulations — 
| reasonably” requiring lessees to aaa Paes and pret EPOPerty - 
are valid. 2222222. seblelieeil bil Pe Geese pa ee ot 
EXTENSIONS = igh obs City oP eee gh £ Se AP he MON: oe Pe gt A, 
OF: An application for a 5-year extension of an ‘oil and’ gas lease 6 whieh’ 
__. is.filed after the ¢lose ‘of the published ‘office ‘hours of ‘a land’ office = | 
on: the last day of the lease term is not-timely filed). 222-2222. es meme 
28. In order to have segregative effect so as to prévent land from being . es 
open ‘to filing, an application for a 5-year extension of an oil and) 
gas’ lease covering. the land must bé filed: by the record titleholder og SNS 
of the lease, an assignee whose assignment has been filed for ap- 
proval, an operator whose operating’ agreement” ‘has ‘been filed for = 
approval, or one who purports to aot as s agent for’ any of these : 


348 


‘861.- 


305. 


—_ persons___._- Li caer ies asians ais mala Gent eres as aes ais ie Se aie oemee | 
29, Where an. oil and gas Tessed applies for an extension: of his entire on 
lease despite the fact that he had previously assigned a portion of his ‘ 

- lease to another and the assignment has been approved, he will not ~ 

be considered. to be.an apparent or ostensible agent for the assignee 4a? 
in applying for: ‘the. extension: where there is no evidence that ‘the © 7 
lessee hag ever been held. out to be an agent of the assignee ats wooo Ti. 


12 : 


INDEX-DIGEST 


om AND ‘as LEASES—Continued 
 EXTENSIONS—Continued a 


30. Where’ an oil: and gas ‘lessee applies for an extension of’ his’ ‘entire | 


~=Fease: ‘despite. the. fact-that:he had» préviously: sassigned “a: ‘portion: ‘Of. 
his lease to. another and the assignment, has been approved; he will - 


- not be considered to be the agent of the assignee in applying forthe — 


extension’ where there is no proof. ‘that he: WAS designated as: the . 


~ assignee’s agent and the circunistances surrounding his applying: for ° 


- Page _ 


a “thes extension notionly: fail’ to: show: that, hewwas*acting as: agent: but. we 


BL. For leases to become segregated through assignment; and thus” 
entitled to the extension authorized for segregated leases, an assign: 


7 show a situation inconsistent with the concept of agency: 2iceell S12 | 


_- merit must ‘be filed'when there.is:.at leastone lease month:remaining 
in the term’ of. the lease: ..A-partial. assignment: filed during: the last... 
month of the’ ‘lease. term. cannot become ‘effective to segregate the. 


lease and to entitle the segregated | portions to any: extension: 


Humble Oil & Refining Company, 64.1.D. 6 (1967), distinguished. e : 


Associate palicnor 8 by dale Sica wv Une As 1982), mperniee he ; 


FS 


32. .Where the. Decarthiche calhese a. different, interpretation ,« on an. ‘act: ; 


of Congress. from that previously. adopted, its decision announcing: ” 


' the: new interpretation of the ‘statute is to be given: prospective 


application: only and ‘actions previously takensin: extending: oil-and.. 


gas leases under the overruled interpretation of the. Bio hue. will not . 


be disturbed... - ae wes e anes seee- eH ee Mae edna ee a 
LANDS SUBJECT TO ° Te Bee aus a,” r Sieh es oN 


88. Where the sevords. of. the’ s Department: uae a ae of lend t0. a 


“free. from: ‘An. ‘adverse claim, an oil and: Fas: lease. issued for: such. Jando) 


is prima facie valid: even though: it: appears. thereafter. that: a. min- «| 


eral’ location’ has previously been made: on. the tract _:- Bie ai 


34. Lands. improperly . included: in patents: -because of.:their- known. — 

Me mineral: character..are not: subject: to oil and. gas’ leases until the — 

' patents are. canceled and the. availability: of the land for nes is... 

| ~ noted-on the tract. book --- _.-- Dani eS a ak pt He WE ts ru rz 
. 85, Where the records:of the Depecinient ‘Siow that public. ere ee - 


245 


been: sét aside as a ‘permanent: addition: tOv-an.. Indian. reservation, 


aa those’ ‘lands ‘are not. available. for: oil :and. ‘Bas: ‘Teasing: under’ the’. | 
provisions of: the: Mineral Leasing: aide he eee Se ih eG a 


- NONCOMPETITIVE. LEASES 0 PS ie 


An: applicant’ for’ a oaGompetitive: oil ae gas’ adage: ati filed ae 
- Offer prior to the: ‘amendment of the Mineral Leasing Act by the act: :. 


‘446 


of July 29,°1954, had’ no ‘right to havea lease issued’ to him after. 


that: date: ‘subject only to the provisions: of the’ Mineral ‘Leasing: | 
~ Act as it existed prior’ ‘to the. amendments’ -of: that: date, and the. . 


Secretary ‘of the Interior had no authority to issue: a lease after 


July 29, 1954; free from ‘the amendments:made on that date mee 


- pecause! the offer: for the leasé was filed: prior to that: date-. ae Af aa 


445 ENDEX-DIGEST, . 


| "OIL AND GAS LEASES—Continued ey ten te rib Se 


-,OVERRIDING ROYALTIES 


"PRODUCTION 


38. A lease. is. i eeipied iors o te: eutohnntlostoke bation for falas (a 
pay-rental: provision. only if .it-contains-a:well capable of: ‘producing. : 


oil-or gas‘in paying “quantities ; ‘such.a:well-is one that. is.actually: in 


eee : Sage. 
BY, Where: the, average. production. of,.oil from. a jleatenold 4 is. 15 baerals. a ge 
_ perwell per. day or less, and. the aggregate: of. the overriding royalties. 
frome: ‘production . and. -the,. royalty. payable to. the. United - States. ae 
exceeds. ‘that specified: by: departmental regulation 43. CER. 192.83, 
- thelease is properly held to be.in default if the overriding ‘royalties, . 


are. not: reduced ‘in. accordance. with, 43 CER. 192. BB acne cornea 432 : : . 


| condition: tO: produce: ‘production: which .exists. in. paying. quantities.. a 


_ and: not 6ne that is mechanically. unable to. produce because the cas- - 
-. ing ‘has :not. been perforated. and-has only. .prospects.of being a. 
commercial: well. 2 re ee _ 


‘RELINQUISHMENTS - 


| a An oil‘and gas. application filed piior to * the: nctation: on the. ee a 
uk priate tract book.of the. relinquishment of a.prior lease on the land... 
 applied*for must: be rejected ‘because’ the land is not. available. Bee ae 


~ .  further* leasing until such. notation is made-_ 2.22 2..2L2-22+---- me 
40. The act of J uly 29; ‘1954, which: provides for the automatic ;emmina ; 
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tion “of- leases: upon failure’ of the lessee to pay the annual’ rental: .; ie 
when it’ is*due,; does not* permit -a-lessee,- by submitting .a: partial 7 


payment of the annual rental for designated. acreage in’shis. lease, -~ 


in effect to relinquish a portion of his lease and to have the portion — 128 


ofthe: lease: eee — ne een er continue in. re 


RENTALS. 


| 41. The provision of the actiof July 29, 1954; tenia serzninating: “= 
an oil and gas lease for failure*to pay the ‘rental: on -or before the. . 
_ anniversary date’ of the: lease applies to a lease issued prior to July: ° 
- 29;°1954, only if the lessee has filed a: written notice-of his consent. _ 
to have his lease -bound by that provision=._------2.+-2--2+------. - 
_ 42; Where an oil and. gas lessee under a lease issued prior to July :29; ._: 
1954, ‘has been notified that:rental.is coming due under ‘his lease and:;. , 


281 


that the automatic termination provision. of ‘the: act of. July 29, - | | 


1954, will-not apply to ‘his lease’ unless he files a written: notice of ”'.. 
“"> his consent to have his lease bound: by that provision-and where the . 


. lessee fails to file such consent, the lessee is not entitled, upon.his.:: 2 | 
_ surrender of the lease 2 months after. the fourth year’s rental ea ee ee 


. ‘accrued; to the benefit. of the act of November .28, 1943. .---.---=.. 

_ 48, A lease is:exempted from the- auitouiatte termination fon talnieto- - 
_ -pay-rental provision only if it: contains a well capable-of producing nc 

_ oil or gas-in- paying quantities; such a well is one that.is.actually in 

_ condition to produce production which: exists.in- paying ‘quantities. 

= ake and. not: one that.is-mechanically unable to produce: because the ie 
~*.. ‘easing has not been perforated and-has only:. prospects of. being. a 


commercial well. .-~---- Die Sewn is Een onee a oh eee Sle 
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OIL AND GAS LEASES—Continued:. - 


_RENTALS—Continued | 


Ad. 


. gas lease so as to. avoid. the automatic termination of the. lease be- 


Ae. 


‘46. 


AT. 


48, 


49. 


cause the. rental was. not paid when it became Mie go 


There is no exemption from the provision automatically terminating | 


leases for failure to pay rental timely of. leases which. contain valuable 


deposits of oil or gas but do not have wells capable of producing in | S a i 
106. 


paying. quantities __ eae ee NEW Jas eng a En ee Oe tO 
Where: an offer for an oil and gas eae was filed prior ‘to J uly- 29. 1954, 


; and. the lease. was issued after that date with a. notation. that it was 
subject to the act of that date, the lease was subject to the provision 


of ‘the. act of. July 29, 1954, terminating Jeases ‘auitomatically: for 
failure to pay rental on A MMiG ee ee re ee ek a, 
The act of July 29, 1954, which provides for the automatic termina- 


of the annual’ rental’ for designated acreage in: his: lease, - in effect: to 


: relinquish | a portion of his’ ‘lease ‘and to have the portion of the lease 


represented by the partial payment coritinue’ in: ‘effect. — nae, 


to have included therein the lands beneath nontidal navigable: waters 
embraced therein are the same’ as those applicable to the: other lands 


covered by such lease, application, or offer.. Upon the addition‘of 


such lands to outstanding leases pursuant to the act all the: other 


--termsi and: provisions thereof,. including. the: lease term, and anniver- 
sary date,-are thereafter applicable ‘to. the preference right. acreage. 
An opinion: by :‘the:.Comptroller General: that.there. is no. authority / 
for'a repayment of the. rentals paid.on,an. oil and, gas lease for land 
for which.a mineral entry is later allowed and for. which. a: patent is 
issued is sama upon the oes of the Interior as sarc ramnncr — 


‘TERMINATION | &: _ 
The provision, Coe the. eet of J ne 29,. 1954, automatically terminating 7 


50. 


. an. oil, and gas. lease for. failure to. pay. the. rental on or before. the | 


anniversary“ ‘date. of: the lease. -applies: to. a lease issued: prior: to 


dt July: 29,: 1954, only. if. the lessee. has. filed a. written, notice of his 


= | a7 


-. consent, to have. his, lease beund. by. that provision._-..-- stereo lat Shadi) — 
The act:of. J uly. 29, 1954, which provides. for. the automatic termina- 

tion: of leases upon. failure of. :the lessee. +0. pay, the annual rental 
when it is due, does not permit a lessee, by submitting a partial. : 


45 


| ee eee ee 
The Secretary of the Interior has no aoe Gniles Sither sections se | 
32:or, section 39 of the Mineral. Leasing Act to.waive or. suspend. 
“eaoaniele: Tental which has already. become. due on an oil and ~ 


106° 


106 


tion of leases upon‘failure of the lessee to pay the annual rental when ~*~ 
‘it is due, does not: ‘permit a lessée, by submitting a partial payment’ BAe 


281 
The rental rates applicable to lands added to noncompetitive oil'and =.’ 

gas leases, applications, | or offers in Alaska | upon the exercise: of: the 
| preference right granted under the act of J tly 3,°1958- (7 2 Stat: 322), 


"318 


405. 


25 


payment of the annual rental for designated acreage‘in his lease; in’ * <> 
_ effect to relinquish a portion of his lease and to have the portion’of: 


the lease represented by the partial payment continue in effect..-2 | 


Leek Apa es 


as era 


49347259 —_9 
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| OUTER CONTINENTAL SHELF LANDS ACT 


- (See also od sed — oa tee: , | 
GENERALLY - | ea ee ee Page 
a The’ Validation provisions of i Outer Continental Shelf Lands Act, 7 
when read in conjunction with the Submerged’ Lands Act, effectuate : 
the legislative objective of: protecting equitable interests of persons 
‘or companies holding State- issued leases; and the intent of the parties 
“to guch leases will be given proper weight in determining whether: pe 
‘such leases cover outer Continental Shelf nce ee eee Boe AT 
_ ADMINISTRATIVE CONSTRUCTION | el aa eS a ae 
“hye Applications for validation. of. State leases purportedly covering outer | 
Continental Shelf lands must be considered in the.light of the clear 
_-wording of the acts. of Congress establishing. an equitable basis for — 
| approval. of such applications by the Secretary of the Interior, “as 
_ well'as the general import of the submerged. lands décisions of the - 
| United States eee ee 75 
3. In deciding applications: of State lessees for validation of eases in dis: 
_ puted offshore areas, the Secretary of the Interior will adhere to the 
position taken by the Attorney General i in current litigation. of issues 
ae relating to the. location. of: seaward boundaries of the lessor State___ -. FS 
4. Where.a: State. lease, issued. in: 1936. purports. to cover lands “to the . 
_extreme. limit. * OF * of the domain, territory. and sovereignty” of 
the State, it: will be. construed. as intended to: apply to. all lands his- 
torically: claimed. by. the State for, purposes of. validation. under the, 
- Outer Continental Shelf, Lands. Act... pe ac i tic Maia taeas. 5 75 
STATE LEASES . ee ee, ea 
Generally. | Ze Gee ae 2 ee at | ae 
oO. Where: a State Janae is: ambiguous a as: to. sestont ‘nich lease for ‘this pur- 
poses of’ validation-will not be: construed ‘as including lands in-the 
Gulf of: Mexico. beyond a line 3:marine leagues from‘the shoreline,’in- uae 
' asmuch’ as Congress rejected phate claims beyond that line in enact- ees 
“ing the Rubmerece Lands ‘Kote. anaes big Doe Bas 7 ee es Se a 
~ Recognition of * Boh UE eee ve Regie SRE SG? are, Ve a. helt | | 
6. The fact that an applicant for velidation: of a State lease files certifi: oe ce 
: “cate pursuant to section 6(a) (8Y (A) of: the ‘Outer Continental Shelf. 
“ Lands Act does not limit the’ authority of the Secretary to make 


own. determination under section ‘6(a) (2) of the act uli elk 5 ae ee 


7. The Secretary of the Interior ‘has: final administrative authority’ t to. 
- determine under: the: provisions of the Outer Continental Shelf Lands » | 
"“Act-whether a State lease: offéred for validation: covers: s: submerged a 
“lands of the outer Continental. Shelf_- eee ee Mice 1 emia ee eee ee * AO. 8 
"PATENTS OF PUBLIC. LANDS. Ras, Gc ok ee eee a 
| "AMENDMENTS _ | | . ee oe ee, 
fe By. Sepe ental femation entries hich are 5 void! ae eo: ‘are nek | 
subject to adjustment or amendment under section Cate oe the 
Revised Statutes, as amended___-__-_-___ eee eee — 2B4. 
2. Patents to public land cannot be amended Sarenant > section 2372 | 
of the Revised Statutes, as amended, where the showing required wi 
by the statute as to the circumstances of the error is not made.___ 284 


“INDEX-DIGEST 


| PATENTS OF PUBLIC LANDS—Continued 
AMENDMENTS—Continued | 


on r Yay oan 
Ph ne Se Ry a ed 


amendment of entries and patents in order’ to correct errors’ in the 


description: ‘of lands entered. and the: regulations issued. ‘pursuarit - 


. | ‘ | * Bago 7 
3. Section 2372 of the Revised Statutes, “as oinended: ‘Bilthiodialig ee z 


thereto do not: permit amendment of a patent in behalf of persons* ae 7 
who are not transferees deriving title from: the one who entered or'lo-. .' 


cated the land covered‘ bythe patent the amendment of. which. is 
being sought or transferees of such: entryman as:to the land ‘which iG: ° 


is-sought to have the pee amended id apna aS epee ane 
RESERVATIONS <°-8) (fh PPP ace eatiun te ie Pes Te temas ed 
4, The inclusion in’ a or of failrosd: grant lands’ of ‘an ‘aceeptiat: of 


all mineral lands ‘‘should any be found to exist?’ does not'diminish: ;  : 1: 
the. estate’ vested: ‘in: the. grantee. upon discovery. of minerals in the... 


- land since the issuance of. the patent..constitutes, a conclusive deter- | 


mination. by. the United. States of the no nmineral. chara cter of. ‘the 

oes land, and the exception is void - eames eee ese ee 
PUBLIC LANDS ee 

GENERALLY © 


1. Where all the oil and gas eae ficrones are aamiiniae. oth eee 
_. domain :and acquired lands offers for the same tracts of: land, where. 
no: one of: them is insisting that: a- lease. must be issued only. under. | 


: one type of offer to the. exclusion of the other but. each i is willing to. 


accept. either type of.lease,. where the Director i in. a. carefully consid- i | 


ered opinion found the: lands, tobe Jeasable only as. public. domain, ; 
and where there is no obvious-error. in the Director’s determination, - 
there is no euaes to disturb, the. Director’s determination. ....-- 


PUBLIC SALES 


“GaNERALLY “ S a 





a protest against the sale on the ground that. the land: was Tron: 


PREFEREN CE RIGHTS — 


1. ‘Where land ‘has beer classified. as’ “suitable for disiouition! by: ‘aahedt : 
sale under the Small Tract’ Act, the sale has been held, ‘the pure — 
chasers. declared, cash certificates’ ‘issued, ‘and the purchasers have 

complied with all’ the requirements of the ‘statute and regulation, | 


36900 


- etly classified will be entertained —. ees ApS pecan Se Reet een abs pe ne 265 


ce. document submitted’ ‘nda thé’ ‘pérthtight regulation, as supporting” oo 


proof’ ‘of a ‘preference-right claim, ‘which consists only of a ‘state 
ment by a, title company that the claimant is the ‘grantee in the 


last recorded deed conveying adjoining land is insufficient either asian 


abstract. of title: or certificate ‘of titlé to establish ownership i in See 


- claimant of such Hand eon Seat ae cet Sige ans 7 = 


ee 


submitted bist suppert: of a pretence Heh ‘élaim’ is asesptable 


long as it establishes ownership at.or after the date of the sale; Ea 


33, 


_ ‘within’ the preference-right ‘period, even ‘though : it is dated. prior” a 


to the date on which the preference-right claim is: filed.22 20222 


83 


4. Under the pertinent regulation-a document. submitted. in: proof. ofa 


préference-right ‘claimant’s ownership: of -adjoining land, “proper | 
in all other respects, -is-not -to- be rejected:. merely ‘Because: i is not 


48 | INDEX-DIGEST | 


PUBLIC SALES—-Continued 
| PREFERENCE RIGHTS—Continued 
labeled a “certificate” or r does 1 not. contain, a ‘statement that it is a 
enfin -nannenorbwthinrantndanesnonnrcngrencsny naires 
SALES.UNDER SPECIAL STATUTES. at tue oe ok Sa 
5. In proceedings under. Private. Law. 654. (Bath Coug. oi 9d: sess. ae - pur- 
chasers of.land: under the Alaska..Public Sales Act who: have paid 


Page 


30 


the' full:purchase price for. the land and. who assert that they have | : 


performed the requirements: for receiving patents-on the land. will 
_ be granted a hearing on the question whether they have complied... 


; with. those. Saleen Ae ee ne ee ee oo 


‘L. After: issuance: ‘of patent to a‘ railroad ‘for plate lands under its’ land 
grant, title is vested in’ the railroad; ‘the United States does: not. 
own the patented: land and’ must: reject offers: to lease’ for ‘oil’ and 


gas in'such land 222222 2222sc Lec. ee ek eee etwas. 


REGULATIONS 

(See also Administrative ees Ad. y 

GENERALLY 

1. The Bureaw of Minieg; phiétiand to section. Be of the ‘act.of f May 1 16, 1910, 
as amended (36 Stat. 369;° 30° U.S: Cy sec. 7); ‘and sec. 212(a) of the 
Fedéral Coal Mine Safety Act (66" Stat. 692;°'709; 30° U.S.C: sec. 
482(a)), has the’ authority to revise existing regulations orto promul- 
gate new regulations | affecting “equipment - in ‘gassy : coal - mines 


whether previously certified as permissible’ or not, provided, ‘(1) the . 


regulations affect equipment’ acquired: and’ certified ‘as' permissible 

subsequent to July 16, 1952, and not excluded by the provisions of: : 

section 209(f) (1) of the Federal Coal Mine Safety Act; (2) a finding 

and determination is made by the Bureau based on facts and. cir-. 

cumstances. not, conclusions that the equipment 1s not experimental 

but i is a demonstrated, safety device designed to decrease or eliminate 

mine. fires and. explosions , caused by. the. use of, such equipment in 

Sassy. coal mines; and (8). that. the provisions | of the Administrative 

«: Procedure Act (5 U 8. C: secs, 1001-1011). are fallgmedecreasstesree 
“APPLICABILITY | pee 


2. A regulation which. provides. that where a noncompetitive oil end. gas. _ 


lease.is, relinquished the land shall become available for the filing of 
new lease offers upon. the. notation of the ‘relinquishment. on: the 
appropriate, tract book ‘is applicable even. though the. notation on 

_ the tract. book. of the existence of a prior. lease may, not. have been 
made until the same date that a relinquishment of the lease was 
noted,. and an. application. filed. prior to the notation. of the, relin-. 
quishment i is prematurely: filed. and must be rejected. ns ee oe eee 
VALIDITY. 6 3p bpp Mor ga 8 a vy eaves 
3. Where in a; private- aa Gonerses requires: aa a. os in 1 ordets 60° 
_ obtain certain relief; be- found. to. have. complied. with the: Trequire- 
ments. of a statute.’and..the. regulations: issued. theretin der, . the- 
validity of the regulations is. not.open. to attack in a. ‘proceeding, to 


determine: compliance... Pe seed Oe iter Le: « 


: he 
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‘RIGHTS-OF-WAY 


- _, (See also Indian Lands, Outer Continental Sheig Lands ‘Act. ‘ea 
~ “GENERALLY 


Page 
1. Prior: to.the.enactment of the act of July 23, 1955 (69 Stat. 367: 30 2 4 


U.S.C:, 1952 ed., ‘Supp. TV, sec: 601), no right-of-way | across a valid, oo 


unpatented mining claim which would continue after patent. could’ 


be initiated . solely ‘through construction ‘by the United States. 
The act above cited, which reserved to the United States the right 
of access across ‘unpatented mining claims, | ‘was limited in its effect 


to the. ‘period ‘ ‘prior to the issuance. of patent” tothe ‘claim and 
cannot be: construed. to authorize such access across such a claim | 


after issuance of sia eae ar csp pea ica 
“ACT OF FEBRUARY 25, 1920 a sr A i ne: 


2. The Secretary of. the. Interior ‘(or his. delegate) is authorized by - 
section 29 of the Mineral Leasing Act to issue a permit ‘for slant. 


200 


wells to be drilled through lands subject to ‘that. act, even though a 


the land for which the permit is issued is merely covered by offers to 


lease. for oil and § 88; but n no o leases have been issued - ee Fier te ee tie 


RULES: OF PRACTICE. 
GENERALLY 


“A. It-is. proper “tok the Rast iatad Office of ae pireai of oad Man a 
agement, on its own: motion, to reconsider its decisions prior to-an .°.— 


| Sibi to bes ere nla even muoues there: are adverse cats present 
APPEALS — af : Saar oe a ete 
Generally 


2 An appeal to the Secretary of the Intérior will be dismissed and. the. 
case closed where the appellant fails to pay ‘the e filing fee within the | 


time required. by the rules.of practice: 2.-<.2222s2socec Soe 


257 


402 


3. On ‘an- appeal to the Secretary from a decision delving an pene a 


from an examiner’s decision which held 12 mining claims anda 


mill site null and: void; a requirement that .a $5: filing fee for each 


separate mining claim’ and the: a Ste pages saad the’ notice | ia 


Appeal “WAS DIOper sok veka ne eo eee eee, 


: 458 
4, By departmental regulation (43 CFR, 1957 Dapp: - 221. 95(a)), oie i 


a party is represented ‘by an attorney, service of any document 


| relating to the proceeding upon ‘such attorney will be:deemed to: be: 
‘service on’ the: party -he represents, and service of a.copy of-a deci- — 


sion on an attorney:of record is notice of receipt of the decision to 

the. party -he aoetgie a caer Gay | ema 

Dismissal is, ee cee ee ee ee 

5. An appeal to the Secretary v will be dismissed where it is withdrawn. 
| . Failure to. Appeal 


6. Where a decision of. thes: manager “ ai id ties gives an. applies | 


for an. extension of an. oil and gas: lease 30 days in- which to file a 
bond or to take an appeal, failing in which the application for 
extension will be denied and the lease deemed to have. eaakte and 


453 


185 
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RULES OF PRACTICE—Continued . er ae _ | 
__ APPEALS—Continued eS ae ee Page 
= " Standing to Appeal on _ ie 
7%, The action of a prime contractor i in filing 4 a, ‘cinta with the contracting 7 
 -offiger. on behalf. of a subcontractor. does. not in. ‘itself suffice to. 
‘ground an. appeal to the Board of, Contract. Appeals: that is subse- 
— quently taken by the. subcontractor alone.; .A: provision ina sub- 
. contract making: the subcontractor ‘subject. to all the terms of the 
prime contract. is insufficient to. create privity of. contract between 
‘the: Government . and. the subcontractor, even. though the prime a 
ve contract provides also that. all subcontracts shall be subject to. the Pa. ¢ 
approval of the contractin POMCCr ee a ee en 2A 
8. An order of a hearing examiner denying a. motion to ‘postpone. a. oi 
~ hearing is not an appealable order ‘and the movant. has no ) Tight to” - 
| appeal from the denial of his motion. 2). Sass Picea ie aie ied os 282 
9. Any assignors as well as assignees are parties | in interest 6) a decision 
which vacates in part. prior decisions approving their assignment 
of oil and gas leases, and failure to include an‘assignor:as'a party __ 
in interest to such a decision by. the Acting Director ‘of ‘the ‘Bureau... °. 
does not defeat the right of the assignor to appeal to the Becreanye 
| Herero: tigen nee ed ee ee Pere ete 1 299 
10. Where. one who was not’ a party to-a decision by the Acting Dieter 
“+ of the Bureau. of Land Management, but.:who. should: have. been. - 
made a party to the decision, had notice of the decision and appealed. me 
therefrom to the Secretary, his appeal will be considered on. its 
merits and a.motion to dismiss the appeal because of the appellant’s ~ a 
lack of. standing. as a. party to the proce: will be dismissed ___ 299 


Statement of Grounds | . : 
11.. Where an appellant. states. merely chee fete shes a an ‘erroneous * 
interpretation of: the law, without pointing out wherein the decision 
appealed from is believed to be erroneous, the. appellant has failed 
“to state:reasons for his. appeal, as. required by the rules: of: Draws, | 
_ and the appeal. will be dismissed__-....__---..----o-.----_ Lee 290 
12, Where.an appellant states merely that there. tae bone an eizonsous 2 a 
: interpretation of the law and regulations, without. specifying jin 
what: manner either the law. or the regulations. may have been « 
-erroneously construed, the appellant. has-failed to state. reasons for — 
his appeal, as required by the rules. of practice, and the ‘appeal of 
~ +. Will be dismissed. - - -- Diaper ta eee ee wee eee ees o16 
13, A mere statement, by an appellant that his spol iw was j rejected eee 
by an erroneous interpretation of law, without more, is insufficient, mee. 
to constitute a statement of reasons for his appeal___-..-.----=- 380 
14. An appeal to the Director or to the Secretary of the Interior will 
be dismissed : where the appellant. fails ‘to file a statement of the . 
reasons for the appeal within the time required by the rules: of. | 
Lede tne eer cA cere ac acgaenp coset Seeee = petuteee ec O80 
The late filing ofa statement of reasons fora an appeal to the Secretary 
of the Interior cannot be waived wheré the record shows that the 
statement was not mailed to the Secretary until after the expiration 


-INDEX-DIGE st 


RULES oF PRACTICE—Continued 
-“APPEALS—Continued 


. 16. 


18.. 


19. 


20. 


| part. of one of the ROnurAgtor: Ss soe ea 


; Timely Filing—Continued 


of the period. of time within which the statement was required +6 ‘be a 
filed, even. though the. statement was received within the 10-day 

: period of grace stipulated in 43 CFR. 221. Sp Ads) i eae ee $02 eet Geog | 
The late payment of a filing fee on an appeal to the ‘Secretary | of. he _ 
| Interior cannot be waived where the record shows. that. the. filing : 


BL 


380. 7 


fee was not mailed to the Secretary until after the expiration of the es 


; period of time within which the filing fee - was required to be paid, - 
even though the fee was received within. the 10- ~day period of grace =o 
stipulated i in 43 CFR 221. O28) s tote Rae ae Re ee OE Nic nT a 
An appeal to the Director of the Bureau of Land Mane corent from | 


“402 


2 OB: hearing: examiner’s decisio1: is properly denied where the notice of © 

: appeal was not filed within the time ep require’ by the Department’s 
. - * ules of aes esa dee eeenee oni oce wee kano aH, 
perpen BO ae ae Sa acne ear er asta: 


| 453 


In determining whether a mining claim is a valid claim, evidence -. 


detrimental to the contestee produced at. the hearing through the 
examination and cross-examination -of the contestee’s witnesses 


' may be considered: 22 __ Nie Oo gn Gee aN eae tn eee ee 


Where the evidence upon’ which: an Examiner of ‘Inheritance de- 
termined the heirs of a deceased: Indian is conflicting and it appears 


| that essential testitaony may: be available which has not been: ob- 


tained, the case will be remanded fora further hearing.--~222-02 


Under a contract for the clearing of a transmission. line right-of-way. ....; 
within a national forest which. provides that the contractor shall . 


pay “suppression. costs and. damages resulting from.-any fires caused 
by his operations,” a claim by the Government for payment of such 
costs and damages is allowable when the fact that the fire was 
caused by the contractor’s operations is established by a preponder- 
ance of the evidence. Hividence showing that the fire started ‘at a 


place where smoking would have been particularly . dangerous. and. 


would probably have resulted i in the immediate discharge of.an em- 
ployee detected in so doing, that a group of the contractor’ 8 em- 


ployees ate lunch extremely close-to this place within approximately .. 
_ 30 minutes before the discovery of the fire, that one of these em-~ 


ployees was an habitual smoker, that following the lunch period this 


place where the. fire started, that the possibility of the fire having 


_ been started: by. occurrences other than smoking was remote, that 


the possibility | of persons. other than: the contractor’s employees 


having been sufficiently close in point of time and distance to have . 


started the fire was likewise remote, and that the employee who was 


an habitual smoker had not denied that he did smoke during or after 
the lunch period, but, in statements made shortly after the fire,. had. 
_ asserted ‘that, while he was aware of the hazards of smoking i in. the | 
| woods ‘and took precautions against fire whenever he did so, he ms 
could not remember whether he had smoked on this oceasion, is. 


sufficient to establish that the fire was caused by carelessness on the 


wae ee ee ee Re ee ee ee ee 


289 


‘employee had a clear opportunity for undetected smoking at the - 
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RULES OF PRACTICE—Continued _ 
_ HEARINGS 


al In proceedings under Private Law 654 L (84th Caen i: 2d 5 Sess: i pur. 


chasers of land under the Alaska Public Sales Act who have paid the 


Page. 


full ‘purchase price for the land and who assert that they have per- to 


formed the requirements for receiving-patents: on the land will be 
granted a hearing on the question whether they. have complied with 
- those requirements__... ~~~ tite etnies is We 
22. An order of a hearing examiner denying a ‘motion to postpone a 
| appeal from he denial of his Motion 2 ep es Ne AE 
-. 28. The proponent of an Osage Indian. will i is not. required to offer further 
= evidence after having et prima facie ‘proof_..__- ee Ri eee ae 
PROTESTS ee 


Oe. An oil and gas is oderor may file. a Bratt against the issuance | 
Or existence of a permit which authorizes another to drill slant wells | 
from or through the land he desires to lease... 2-2 apes oe 


WITNESSES | | : 
25. Ina proceeding. Gnder ‘he. ‘ tdispratics” slaise of. a contract Se the 


controversy arises out of a claim by the.Government for suppression | 


costs and damages incurred as a result of a fire alleged to have been 
caused by the contractor’s operations,. testimony by. fire experts, 
even though they may be.personnel of the agency that incurred such 
costs and damages, with moses " the probable ‘cause of the fire i is 
admissible... oe ea feet SEA eT cay eg ey Se aE OE Te 


_ SECRETARY OF THE INTERIOR | 


1, Although’ no clear authority has been delegated to the Secretary of 


the Interior to dispose of timber upon allotted Indian land without 


the consent, express or implied, of all co-owners, he has’ authority, 

and also a responsibility | to approve and facilitate the sale or other 
salvage of timber thereon without obtaining unanimous consent, in 
order to prevent loss from fire, decay, insect infestation or disease_ 

2. Under the permissive language in the “Mineral Leasing Act, consent 
to lease may. be granted subject to appropriate conditions prescribed 

by tHe SeGrebary nc a2 Oe ale 

3. The Deputy Solicitor has been delegated authority ’ ‘to decide land 
- 4 appeals taken to the Secretary of the Interior and his’ decisions on 
such. appeals are, in effect, decisions ‘of the Secretary _-_-2- ens ee 
4, The Secretary of the Interior i is charged with’ the responsibility, finder 


section 8 of the Flood Control Act of 1944, for the repayment of allo- . 


cations to irrigation functions of dam and tr reservoir Projects ORered 
under the direction of the Secretary of the Army- Bee cae 
4 ies The foregoing [see above] responsibility requires negotiation of appro- 


priate repayment, contracts with water users for repayment of : appro- . 


priate allocations to irrigation functions_ oe De Sees cae Dae Res 

6. The “foregoing” [see 4, above] responsibility exists ahether or not 
| additional facilities are required for ‘irrigation functions at such 
dam or reservoir projects. ee ee ee eee 


hearing is not an appealable order and the movant has 1 no PEA, to - 


214 


282 


421 


ALT | 


355 


101 


305 


336 


525 


525 
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| SMALL TRACT ACT 


: SALES . 


L _A-duly authorized State agenty. may protest 2 a sale of lands Is under: the. 


Smal ‘Tract Actou = Sa Solel ap oa ieee Ee a ng Oe OD ne ae 


2. The Secretary of i ineeiee retsing iisdichod: to. inquire. into the | 
validity of the disposal of.a small tract so long as legal title remains 


im the. United States2 2. Seec8o 0b ee ee ee 


3. The Secretary of the Interior may. vacate the digest of a imal ae 


- and refuse to issue patent.only after proper notice and: hearing_--_~- 


chasers declared, cash certificates. issued; and the purchasers. have 


complied with all the requirements of the statute and. regulation, ; 
a protest against the sale on the uaa that the land. was. improp- . : 
_ erly classified: will be. entertained - Baal tee pg one Soo 


: SOLICITOR, DEPARTMENT OF THE INTERIOR» 


ae The Deputy Solicitor has. ‘been delegated aithority to decide land 
appeals taken to the Secretary of the Interior and his: ‘decisions on 


such appeals are, in eff aon decisions: is aa + Secretary: See ee ere 


we 


STATUTORY CONSTRUCTION. 3 
GENERALLY eon | ae 


a, in determining the: tention of: Ge elegisitan as s to. whether: a. “statute | 


58 


Page. 


265 


265 


265° 
4, Where land has: been classified. as suitable for disposition. by direct = > 
sale under the ‘Small. Tract Act, the sale has been held, the: pur- 


ae . 


336 


is to operate retrospectively. or prospectively. only, the courts have _ 


Jevolved a strict rule of construction against retrospective applica~ 


tion and indulge in ‘the presumption, in the absence of clear ex-. . 


- pression to the contrary, that ‘the legislature intends statutes or. 


amendments thereof to operate ‘prospectively only~ eA he ata 


/ 2, hk statute should not be’ applied retroactively where the intent ‘of the 


legislature to have it so apply’ is not. clearly: shown: and. where, in 


~ addition, such retroactive application would take | away” Pree. a3 


rights entitled to protection under the Constitution____+ 2 22. 
. § The appropriation of. funds to finanée the completion of the Pleasant 
Valley investigation is clearly authorized *by existing law__.-_-_-2 


A, Section. 2 of the Reclamation Act of June'17, 1902 (32 Stat. 338; 43 


U.S.C. see. 391), section 0 of the Reclamation Project ‘Act of August 
4, 19889. (53 Stat. 1187; 43 °U:S. C.'sec: 485), the Flood ‘Control ‘Act 
of December: DD: 4944 (58 Stat. 887), and intermediate legislation 


have’ been poncidered as authority for ‘the’ investigation of works 
having physical and functional: purposes ne Telated. or tot oF 


ae rectly related to irrigation. -___-- fe OP ee Bet ae ee ee 
8. The appropriation of funds by_ Congress with nowleize of an ad- 


129 


ministrative position assumed by the responsible executive agency," 20 


-and in the absence of any inconsistent action by the Congress,. may... 
| be considered in. support of the administrative position taken_... sa0 
6. Courts will look to: the reason ‘for a statute’ s enactment.and antecedent 7 


history and give it. effect i in accordance with its design and purpose, 


sacrificing if necessary its literal interpretation in. order that the ~ 


7 : statute’ S overall Dun pone will not fail__ ~~~ Sestene iid ease wits 
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‘STATUTORY CONSTRUCTION—Continued. 
ADMINISTRATIVE: CONSTRUCTION | 


| Gy The statutes have been’ construed sditaitentively and by the: cm : 


gress in appropriating funds and authorizing proj jects-as. permitting 


the Interior’ Department to conduct project investigations for: one-or : 
more multiple purposes: either related or not cirectly: Telated to irrix ee 
. 129 
8. “Where the Department places a different isterpretation: on-an at of f° 7. 3 
Congress from that previously adopted, its decision announcing the | 


eee . 


new’ interpretation-of the statute is to: be given prospective applica-° «© 


tion only and actions previously taken in extending oil and gas leases 
under the overruled interpretation. of the:statute will not be dis- 
ee ee Ss anes Sic SEC Ts aR Ee OPN, Ee 
LEGISLATIVE History” 0° 8 Dt ee 
9. The statutes have been canta: adtninistrstively aa Lue. awe Con: 


427 


gress in appropriating funds and ‘authorizing projects as. permitting... 


the Interior Department to conduct project investigations for one or. . 
more. multiple. ie ae either. related. or not directly related to irri- 


129 


: 10; The literal teenie of individual provisions of aD. 1 entire act cannot i re 
‘ isolated and adhered to blindly, but the act must be construed‘as a = 
whole to give effect to the intent of the legislature, and legislative ae 


materials are aD approptiate:n ae) in y deteronae e jo intent Beye ek een 


_ SUBMERGED LaNDs | | : 
A. Abutting: upland property owners may. not ee a claim of title, a aS 
against the United States, to either submerged lands or tidelands 
adjacent to Guam; nor may they. assert similar claims of title as to 


_ land which. results from the filling of submerged lands or tidelands by 
such owner, his predecessor, or the United States._.._-...-.--.-- A 
2. As.a.general rule, navigable waters and the soils under them, whigh i is 


to say tidelands. and: submerged lands, adjacent: to. the -unineorpo- 


rated territories of the. United States are held i in. trust by. the United .. 
States for the use of. all of the people, and are not to be granted away 
in the. absence of specific authorization by the Congress_..-------- 4 


8. The courts have not differentiated. between. tidelands. and submerged 


lands, on the one: hand, and lands resulting from the filling of such. 


lands on the other, with regard to the acquisition of title to. the latter 
by abutting upland property owners... See eee ONO Rell Sean Oe ES 
4, The settled law applicable to tidelands and submerged lands adjacent 


to incorporated territories of the United States i is equally applicable | 
to. the unincorporated territory. of Guam. ee i en Secale | 


" SUBMERGED LANDS ACT “se 
GENERALLY. ae 
1. The Submerged ede Act 67 ‘Stat. 29), oy its express terms, pre- 


cludes the sppueawon of its provisions to territories of the = United ar 
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TERRITORIES " ES 3 ? 7 ee a ae, _Page | 
Ds iy Abutting. upland, Sroperu « owners may: not gaserts a claim, of- title,. a “a 
against the. United States, to. either submerged. lands -or tidelands 
adjacent. to Guam; nor ‘may. they assert similar .claims of title-as 
to: land which results from the filling of submerged -lands. or. tide- | 
lands by.such owner, his predecessor, or the United States_....... 193 
2. As-a general rule, navigable waters and-the soils under them, which 
is to. say. tidelands and submerged Jands, adjacent to.the unincor- 
porated territories of the United States are. held-in- trust by the 
United States for the use of all of the people, and are not to.be 
granted: away in the absence. of: specific authorization. by the sy 
Conaresssuieat eo et a aS a rs oo 193 
3. In view.of. the controlling legal. principles. relative to ddelands. and 7 
submerged. lands adjacent to a territory . of the United: States, the 
language of the. Guam Organic Act (48: U.S.C., “1952, ed.,. seer: | 
(142if). and transfers. of. land made pursuant thereto, may: Hot be 
construed as. vesting» title. or administration of. tidelands or: sub- 
merged lands, filled. or otherwise, in the: Government. of « Guam. in 
_ the absence: of specific authorization by the Congress___.--.---.,-- 193 
_. 4, The settled law ‘applicable to tidelands and submerged lands adjacent ‘ 
a _ to incorporated territories-of the. United States is equally sammie 2% 
to the unincorporated territory of Guam_._-- aN fet ei Ae , 193° 
5 The Submerged Lands Act. (67: Stat. 29), by its express jens pre- . 
~~ eludes the application. of its:provisions to territories of the United = = = _ 
gl ivan 0 ee ee ae a 193. 
‘TIDELANDS © 3 rr a 6 ea eee 2 
AL Abutting apa ener owners ; may not assert: anit of title, as | 
_ against’ the United States, ‘to either submerged lands or tidelands 7 
Fads adjacent to Guam; nor may they assert similar claims of title as to’ 
land which results from the filling of submerged lands or tidelands oe 
| by. such owner, his predecessor, or the United States, 222s 193: 
- 2 AS a general rule, navigable waters and the soils under them, which .. 
ig to say tidelands and: submerged lands, adjacent to the unin: | 
- corporated territories of the United States are held in trust by: the ~> 
United States: for the use-of all of the people; and are not:to:be > — 
- granted away in the absence of specific authorization ‘by. the on 
 PTOSS oo ee le eee ee ee ee lk 4193 
3. The courts caves not differentiated bebe een udelanda ane submerned! 
lands, on ‘the one hand, and lands resulting from the filling of such) ~ 
lands on the other, ‘with regard to-the acquisition of title to the latter. 
by abutting upland property owners_-_-..--.:---------22=------ 193 
. 4. The settled law applicable to tidelands and submerged nade aluneant 
to incorporated territories of the United States is equally: popnoeee | 
_ to the unincorporated territory OF Gua. niece ace ees oee a. 193° 


WILDLIFE REFUGES AND PROJECTS 


a Administrative. withdraw als. af. public. lands. for wildlife. sanctuaries. Or : 
_ refuges in. connection with national and international programs are 


56 7 = | ss INDEX-DIGEST 


WITHDRAWALS AND RESERVATIONS oa aes foie 
' GENERALLY | | ~ eS 
i A mining claim is properly declared null and void where the location ae 

was made ata time when the land embraced in the claim wasin-  * 
cluded i in a proposed withdrawal of the land ‘which would exclude: To- 
cation under the mining laws; and where notice of the’ proposed. 
withdrawal was recorded on the serial register and tract books 
of the land office—the notation having the effect-of segregating the... 
lands included in the proposed withdrawal from location under the 
mining laws to the extent that the withdrawal, if effected, would 
prevent sich disposal... jel oad eee ee 

. 2. Withdrawals made under the Pickett Act must : within the pounds 
.. of a “public purpose,” or one of the specified purposes, and the | 

- termination of such reservations depends either on an- administrative © . 
or a congressional POVOCALION 220200005 ceo 8 iih eee 305 
_ 7 Where, by act of Congress, all vacant, unreserved, and -undisposed of . 
“public lands within a described area are permanently withdrawn 
from all: forms of entry or disposal: under. the public land. laws and. 
where the lands are later identified by a survey accepted by the De- _ 
_ partment, the lands covered by the survey are withdrawn from dis- 
position and applications filed therefor must be rejected, noeetdless 

| of whether the-‘survey was accuraté or inaccurate. __—. ese se ere 446 | 

s An attempt-to locate a mining claim made while the land is fneladed’ in s 

an application to withdraw the land from’ location or entry under © 

- thé general mining laws for the use of a Federal agency: is invalid 
since the notation of the filing of the application-on -the land office 
records segregates the land from lands available for disposal under - ©. : 
the public. land laws to the extent that the proposed withdrawal > 


207 - 


| 485. 

“Be The regulation. of the Department providing that the notation of the a | 
filing of an application for withdrawal shall segregate the land from | 

disposal under the public land laws to. the extent that the proposed 

withdrawal would is a reasonable regulation which is essential to 

| effectuate aaa cas a a | 

AUTHORITY TO MAKE ~ & oO rece, Se 

6. Public lands. may .be ibiaraeh: as, a conservation measure ee the 

Coordination Act. to afford public access to hunting, and fishing 


7 — 386 

POWER SITES. : * | 
. c Prior to passage of the act of eae LT 1955, Tania Anbu in-an 
- ‘existing power-site withdrawal :were nut ‘open to. mining. location, 
and a mining claim. located subsequent to.a withdrawal of the land 

for power-site purposes, but prior to passage of 'the.act, is:null and © 

‘void where the land embraced in the claim had not been restored to _ 
entry under section 24 of the Federal. Power Act at the. time of 
lOCATION 32 eto ete Cteueee oe eee eles amelie wee das 

8. The act of August 1 11, 1955, the Mining Claims Rights Restoration ‘Act 

of 1955, did not open to mining location land which was previously 

‘withdrawn or reserved for power development or power sites and 
which, in addition, was withdrawn for reclamation purposes_222-.. . 166 


| 145 
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| WITHDRAWALS AND RESERVATION S—Continued. : 
. POWER SITES—Continued 


9. Mining claims located on and withdrawn for power site purposes are 


ad 


Page 


null and void where such locations were mde prior to the act of » ee 


August 11, 1955...---- Papas inne pri oes ete a eta ta ieee wei | 


10. Prior to passage of the act of August 11, 1955, lands eaiaeed in 
| power site withdrawals were not open to mining location, and a 
mining claim located subsequent to a withdrawal of the land for 
power site purposes but prior to passage of the act of August 11, 
1955, is null and void unless the land embraced in the claim was 
restored to entry under section 24 of the Federal Pow er Act at the 


time of location. _--.~_-----------s-- 4+ +--+ 55-3 ne - ‘ 


11. Lands in power site withdrawals were Dt open we locktigh of. mining 
| claims until the adoption of the Mining Claims Rights Restoration 
Act of 1955 on August 11, 1955, and any attempted location before 


that time subsequent to the withdrawal of the land for power site 
purposes is null and void— —_ ~~ SES ee ee ae eee BPO ees Pah a ee | 


RECLAMATION | WITHDRAWALS 7 
12. The act of August 11, 1955, the. Mining Gums Rights Restoration 


166 
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485 | 


Act of 1955, did-not open to mining location Jand which was pre- 


_ viously withdrawn or reserved for power development or power sites. 
and which, in addition, was withdrawn for reclamation purposes__~ 


- REVOCATION AND RESTORATION 


13. Neither the Atomic Energy Act of 1946 nor the Atomic Energy | 


Act of 1954 restored to the operation of the mining laws lands pre- 
viously réserved or withdrawn from the operation of those laws_ . - 


WORDS AND PHRASES 


1. Service. “Service” on a person or ‘on his authorized Sepueseniative 


means the delivery or communication of a notice or other paper 
in a proceeding in such a manner as legally to charge the parby who 


is served with notice of receiving it ea Sl he ee 4 
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